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CHAP.  XXIX. 


Of  Replications,  and  suBSEauENT  Pleadings. 

'ITTIIEN  the  defendant  has  put  in  his  plea,  he  may  rule  the  plaintiff 
to  reply%  by  obtaininjj  a  rule  from  the  master,  in  the  King's 
Bench,  on  the  back  of  the  plea ;  which  is  entered  with  the  clerk  of 
the  rules,  and  a  copy  served  on  the  plaintiff's  attorney :  In  the 
Common  Pleas,  the  rule  to  reply  is  given  on  a  praBcipey  with  the 
secondaries  ;  and  in  that  court,  the  defendant  in  ejectment  may  give 
a  rule  to  reply,  and  non  pros  the  plaintiff  for  want  of  a  replication'', 
but  can  have  no  costs'^.  This  rule,  the  entry  of  which  is  subject  to 
the  stamp  duty  of  half  a  crown**,  may  be  given  at  any  time  in  term, 
or  within  sixteen  days  after,  in  the  King's  Bench*  or  Exchequer^ ; 
and,  in  the  Common  Pleas,  when  time  to  plead  has  been  obtained,  if 
the  defendant  plead,  and  give  a  rule  to  reply,  before  the  expiration  of 
that  time,  the  rule  to  reply  will  be  of  no  avail,  unless  he  give  notice 
of  his  plea^.  If  the  rule  be  not  given  tiliybwr  terms  have  elapsed  after 
plea  pleaded,  the  plaintiff  must  have  a  term's  notice''  of  the  defen- 
dant's intention  to  give  it,  unless  the  cause  hath  been  stayed  by  in- 
junction or  privilege' :  which  notice  must  be  given  before  the  essoin 
day  of  the  term'' ;  and  it  is  usual  to  give  the  rule  on  the  day  after 
the  term  is  expired'.  And  where  a  cause  has  stood  over  for  several 
terms,  the  rule  to  rej)ly  must  be  given  of  the  term  in  which  the 
judgment  of  non  pros  is  signed'".  The  rule  to  reply  expires  in  four 
days  exclusive  after  service,  in  the  King's  Bench ;  and  Sunday  or 
any  holyday  on  which  the  court  does  not  sit,  or  the  office  is  not  open, 
if  it  be  not  the  last,  is  to  be  accounted  a   day   within  the  rule".     If 


»  Append.  Chap.  XXIX.  §  1.  Append.  220. 

•>  Id.  Chap.  XLVI.  §  72.  B   1  New  Rep.  C.  P.  273. 

c  2  Blac.  Rep.  763.  ^  Append.  Chap.  XXIX.  §  3. 

*  Ante,  480.  '  R.  T.  3  &■  6  Geo.  II.  {bj.  K.  B. 

*  Imp.  K.  B.  345.     And  the  practice  is  ^^  2  Str.  1164. 
the  same  in  the  Common  Pleas,  except  that  '  Imp.  K.  B.  345- 
adcT  Easter  term,  the  rule  must  be  given  in  ""  2  Chit.  Rep.  283. 

ten  days.  Imp.  C.  P.  343.  "  R.T.  1  Geo.  11.  (aj.  K.  B. 

*  R.  H.   16  Geo.  III.  in  Scac.  Man    Ex. 
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the  plaintiff  do  not  reply  within  the  time  limited,  or  obtain  an  ordef 
for  further  time,  which  may  be  obtained  on  a  judge's  summons,  in  like 
manner  as  an  order  for  further  time  to  plead,  the  defendant  may  sign 
a  judgment  of  now  pros^';  and  it  is  not  necessary  for  him,  in  the 
King's  Bench,  to  demand  a  replication,  the  service  of  the  copy  of 
the  rule  being  deemed  in  that  court  a  demand  of  itself* :  but  in  the' 
Common  Pleas,  a  replication  must  be  demanded  in  writing,  by  the 
defendant's  attorney* ;  after  which,  if  a  replication  be  not  delivered, 
or  filed  at  the  prothonotaries  office,  in  due  time,  he  may  sign  a 
judgment  of  non  pros'K  And  it  seems  that  such  judgment  may  be 
signed  by  one  of  two  defendants  in  trespass,  Avho  has  pleaded  sepa- 
rately^. This  is  a  final  judgment,  and  signed  on  a  ten  shilling 
stamp*^;  on  which  the  defendant  may  tax  his  costs,  and  take  out 
execution''. 

Within  the  time  limited  by  the  rule  to  reply,  or  order  for  further 
time,  the  plaintiff  either  moves  the  court  to  set  aside  the  plea,  if  un- 
founded ;  or,  admitting  it  to  be  well  founded,  in  point  of  fact  as  well 
as  law,  he  discontinues  his  action^,  enters  a  nolle  prosequi^,  stet 
processus,  or  cassetur  billa  vel  breve',  or,  in  an  action  against  an 
executor  or  administrator,  takes  judgment  of  assets  infuturo^,  &c. ; 
or,  admitting  the  fact,  he  denies  the  law  by  a  demurrer  ;  or,  admitting 
the  law,  he  denies  the  fact,  or  confesses  and  avoids  it,  or  concludes 
the  defendant  by  matter  of  estoppel. 

If  the  defendant  plead  in  abatement  after  a  general  imparlance, 
or  to  the  jurisdiction  of  the  court  after  a  special  imparlance,  the 
plaintiff,  we  have  seen',  may  sign  judgment,  or  apply  to  the  court  by 
motion  to  set  aside  the  plea.  We  have  also  seen,  that  when  it  is 
doubtful  whether  the  plea  be  issuable,  the  better  way  in  term  time,  is 
to  move  the  court  to  set  it  aside™  :  And  in  general,  if  it  be  not  clear 
that  a  bad  plea  may  be  considered  as  a  nullity,  the  safest  course  is 
not  to  sign  judgment,  but  to  take  issue  thereon,  demur,  or  move  tlie 
court  to  set  it  aside".  When  the  defendant  pleads  a  release, 
fraudulently  obtained  from  the  nominal  plaintiff,  to  tlie  prejudice  of 
the  party  really  interested,  and  for  whose  benefit  the  action  is 
brought,  or  from  one  of  several  plaintiffs  to  the  prejudice  of  the  rest^ 

a  Append.  Chap   XXIX.  §  4,  5.  ''  W.   §  10,  11,   12. 

I'  Imp.  K.  B.  344,  •  Id.  Cliap.  XXVH.  §  4. 

c  Append.  Chap.  XXIX.   §  2.  ^  Id.  Chap.  XXIII.  §  10,  &c.  21,  &c.  and 

d  Imp.  K.  B.  564.  Imp.  C.  P.  342.  see  Chitty  on  Pleading,  1  V.  p.  548. 

e  P/ii//w/ V.  M«/fo-,  T.  23  Geo.  III.  K,  B.            ^  Ante,   469.   483,    691.     am]    see    ante^ 

f  55  Geo.  III.  o.  184.  Sched.   Part  II.  §       578.686. 

111.                      .  "'   Ante,  479. 

«,  Append.  Cliap.  XXIX.  §  8,  9,  »  Ante,  6: 'A 
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the  court  on  motion  will  set  aside  the  plea,  and  order  the  release  to  be 
fklivercd  up  to  be  cancelled  :  Thus,  where  the  oblig^or  of  a  bond, 
after  notice  of  its  being;  assigned,  took  a  release  from  the  obligee,  and 
j)leaded  it  to  an  action  brought  by  the  assignee,  in  the  name  of  the 
obligee,  the  court  of  Common  Pleas  set  the  plea  aside  ;  and  under 
these  circumstances,  would  not  allow  the  obligor  to  plead  payment 
of  the  bond'.  So,  if  a  person  who  is  sued  by  a  landlord,  in  the  name 
of  his  tenant,  procure  a  release  from  the  nominal  j)laintifF,  the  court 
will  order  the  release  to  be  delivered  up,  aad  permit  the  landlord  to 
l)roceed'' :  And  where  a  landlord,  with  the  permission  of  his  bailiff", 
who  had  made  a  distress  for  rent,  commenced  an  action,  in  the 
bailiff's  name,  against  the  sheriff,  for  taking  insufficient  pledges,  and 
the  bailiff  afterwards,  without  the  landlord's  privity,  executed  a  re- 
lease to  the  sheriff,  who  pleaded  it  puis  darrein  continuance,  the 
court  of  Common  Pleas  set  aside  the  plea,  and  ordered  the  release 
to  be  delivered  up  to  be  cancelled*^.  So,  a  plea  of  release  by  one  of 
several  plaintiffs  was  set  aside  by  the  court  of  King's  Bench,  without 
costs,  on  the  terms  of  indemnifying  the  plaintiffs,  who  had  released 
the  action,  against  the  costs  of  it,  although  the  consent  of  such  plain- 
tiffs had  not  been  obtained  before  action  brought;  it  appearing  that 
no  consideration  had  been  given  for  the  release,  and  that  the  j)lainliffs 
sued  as  trustees  for  the  creditors  of  an  insolvent  person'^  But  excei)t 
a  very  strong  case  of  fraud  be  made  out,  the  court  will  not  controul 
the  legal  power  of  a  co-plaintiff  to  release  the  action'^ :  And  unless 
the  plea  be  set  aside,  a  judge  at  rjisijoWw*  has  no  equitable  jurisdic- 
tion, and  can  only  look  to  the  strict  legal  rights  of  the  parties  upon 
the  record  :  Therefore  if,  in  an  action  for  goods  sold,  the  defendant 
prove  a  receipt  in  full  signed  by  the  plaintiff,  evidence  cannot  be  ad- 
mitted, by  way  of  answer  to  this  defence,  that  the  plaintiff  had  as- 
signed all  his  effects  for  the  benefit  of  his  creditors,  that  the  action 
was  brought  by  his  trustees  in  his  name,  that  no  money  passed  when 
the  receipt  was  given,  and  that  the  plaintiff  on  the  record  and  the 
defendant  had  colluded  together  to  defeat  the  action*. 

In  ejectment,  the  plaintiff  is  a  mere  nominal  person,  and  trustee 
for  the  lessor;  and  if  he  release  the  action,  or  if  an  action  be  brou"-ht 
in  his  name  for  the  mesne  profits  and  he  release  it,  the  court  will 

a  1  Eos.  &  Pul.  447.  and  see  the  case  of  c  7  Taunt.  48. 

Craiband  wife  v.  D'Aeih,  T.  30  Geo.  III.  7  d  1  Chit.  Rep.  390. 

Durnf.  &  East,  670.  (b).  e  7  Taunt.  421.  and  see  4  Moore,  J  92. 

b  Doug.  407.  and  see  7  Durnf.  &  East,  f  1  Campb.  392.  and  see  1    Chit.    Rep, 

61Q.(a).  1  Bos.  &  Pul.  448.  (a),  391.  innolis. 
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commit  him  for  a  contempts  It  has  also  been  determined,  that  the 
lessor  of  the  plaintiff  in  ejectment,  not  being  a  party  to  the  action, 
cannot  release  it'*.  And  where  a  landlord  defrayed  the  costs  of  defend- 
ing an  ejectment,  in  the  name  of  an  illiterate  tenant,  who  gave  a 
retraxit  of  the  plea,  and  cognovit  of  the  action,  the  court  set  aside 
the  retraxit  and  cognovit,  and  permitted  the  lessor  to  defend  as 
landlords 

If  the  plaintiff  perceive  that  he  cannot  maintain  his  action,  it  is 
usual  for  him  to  take  out  a  rule  for  leave  to  discontinue.  Disconti' 
nuance  in  a  civil  suit,  is  either  of  process,  or  of  pleading :  The  for- 
mer, before  judgment,  is  the  act  of  the  clerk  :  but  after  judgment,  it 
is  the  act  of  the  courf^ :  the  latter,  of  which  something  has  been 
already  said%  is  the  act  of  the  party.  The  process,  or  proceedings  in 
a  suit,  should  be  regularly  continued  from  term  to  term,  or  from  one 
day  to  another  in  the  same  term^,  between  the  commencement  of  the 
suit  and  final  judgment ;  and  if  there  be  any  lapse  or  want  of  conti- 
nuance that  is  not  aided,  the  parties  are  out  of  court,  and  the  plaintiff 
must  begin  de  novo.  Before  declaration,  there  is,  properly  speaking, 
no  continuance" ;  though  we  have  seen\  that  the  parties  by  consent 
might  have  obtained  a  day  before  declaration,  which  was  called  a 
dies  datus  prece  partium  :  After  declaration  and  before  issue  joined, 
the  proceedings  are  continued  by  imparlance^ ;  after  issue  joined, 
and  before  verdict,  by  vicecomes  non  misit  hreve^  ;  and  after  verdict 
or  demurrer,  by  curia  advisari  vuW.  In  the  King's  Bench,  the 
practice  is  never  to  enter  continuances  till  the  plea  roll  is  made  up, 
though  the  declaration  be  of  four  or  five  terms  standing""  :  And  after 
plea  pleaded,  though  the  plaintiff  have  day  to  reply  for  several  terms, 
yet  no  mention  need  be  made  on  the  roll,  of  any  imparlance  or  con- 
tinuance". After  judgment  by  default,  and  writ  of  inquiry  awarded, 
there  is  no  subsequent  continuance  between  the  parties,  in  the  Com- 
mon Pleas" ;  but  in  the  King's  Bench,  it  is  otherwise.     Continuances 

a  1  Salk.  260.  per  Holt,Ch.J.  But,  as  was  303.  cites  Comyns,  419. 
observed    by  Lawrence,    J.    in   the  case  of  ''Ante,  713. 

Bauerman  v.  liadenius,^  Durnf,  &  East,  670.  ^  1  Str.  492.  1  Wils.  40. 

Lord  Holt    did    not  say  that  the  release  8  Gilb.  C.  P.  40. 

would  not  defeat  the  action:  this  there-  h /4J^<e,  422. 

fore  appears  to  be  the  most  that  a  court  of  'Append.    Chap.    XXIII.    §6.   19.   39. 

law  can  do,  in  cases  of  this  kind  :  and  see  1  Chap.  XXXI.  §  2,  4.  6. 
Bos.  &  Pul.  448.  (a).  Ad.  Eject.  2  Ed.  177,  ^  Append.  Chap.  XXXI.  §  42.  44.  46. 

8.  244,  5.  •  Append.    Chap.   XXIII.    §   39.   Chap 

«» 4  Maule  &  Sel.  300.  2  Chit.  Rep.  323-  XXX.  §  3,  4.  Chap,  XXXIX.  §  3,  4. 
S.  C.  "•  1  Salk.  179.  2  Ld.  Raym.  872.  S.  C. 

«  7  Taunt.  9.  Ante,  608.  «  5  Co.  75.  2  Saund.  1.  (2). 

*•  Cart.  bU  I  Salk.  177.  1  WiU.  40.  Id.  «  11  Co.  6  b.  Yelv.  97,  1  Rol.  Abr.  486. 
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may  be  entered  at  any  time^ :  And  in  a  late  case,  the  court  granted 
leave  to  enter  continuances  after  verdict,  in  order  to  arrive  at  the 
justice  of  the  case**.  The  want  of  a  continuance  is  aided  by  the  ap- 
pearance of  the  parties'^ :  And  as  a  discontinuance  can  never  be 
objected  pendente  placito^,  so  after  judgment,  it  is  cured  by  the 
statute  of  jeofails^  It  has  even  been  holden,  that  a  continuance  may 
be  added,  after  judgment  in  a  penaZ  action*^;  but  then,  there  must  be 
something  to  amend  by^. 

A  rule  to  discontinue'*  may  be  had  either  before  or  after  declara- 
tion' ;  and  it  is  usually  granted  upon  payment  of  costs''.  An  execu- 
tor or  administrator  is  liable  to  costs  upon  a  discontinuance,  when  he 
has  knowingly  brought  a  wrong  action' ;  but  when  that  is  not  the 
case,  he  may  have  leave  to  discontinue,  without  paying  costs™  ;  And 
where,  upon  setting  aside  a  verdict  for  the  plaintiff,  the  costs  are 
directed  to  abide  the  event,  and  then  the  plaintiff  discontinues  the 
action,  the  defendant  is  not  entitled  to  the  costs  of  the  trial".  The 
rule  to  discontinue  is  a  side-bar  rule ;  and  may  be  had,  as  a  matter 
of  course,  from  the  clerk  of  the  rules  in  the  King's  Bench,  at  any 
time  before  trial  or  inquiry" :  and  leave  has  been  given  to  discontinue 
after  argument,  and  before  judgment  on  demurrerP.  And  even  after 
a  special  verdict,  the  plaintiff  may  discontinue,  by  leave  of  the  court, 
because  that  is  not  complete  and  final ;  but  in  this  case  it  is  a  great 
favour^ :  And  it  is  never  granted  after  a  general  verdicf^,  or  writ  of 
inquiry  executed  and  returned%  nor  after  a  peremptory  rule  for  judg- 
ment on  demurrer*.  In  replevin,  the  avowant,  though  an  actor,  can- 
not have  a  rule  to  discontinue". 

The  court  of  Common  Pleas  will  not  permit  the  demandant  in  a 
writ  of  right  to  discontinue'' :  And  a  discontinuance  is  not  allowed  in 
that  court,  after  a  special  verdict,  in  order  to  adduce  fresh  proof  in 
contradiction  to  the  verdicts     The  plaintiff  cannot  have  leave  to  dis- 

a  Ante,  161.  Bur.  1451.  1  Blac.  Rep.  431.  S.  C. 

b7  Durnf.  &  East,  618.  m  2  Str.  871.  4  Bur.  1927. 

e  1  Wils.  40.  6  Durnf.  &  East,  253.  "  1  Barn.  &  Aid.  366. 

dCro.  Jac.  211.  o  i  Salk.   178,  9. 

«32  Hen.  VIII.  c.  30.   Cro.    Eliz.  489.  p3  Lev.  440.  1  Str.  76.  UG. 

Cro.  Jac.  528.   3  Lev.  374.  6  Durnf.    &  q  1  Salk.  178. 

East,  233.  '  Id.  ibid. 

f'2  Str.  1227.  1  Wils.  125.  S.  C.  in  Cam'  »  Carth.  86. 

Scac.  6  Durnf.  &  East,  255.  618.  M  Salk.  172.  and  see  2  Saund.  73.  (1), 

ei  Wils.  303.  "  1  Str.  112. 

h  Append.  Chap.  XXIX.  §  6,  7.  "1  New  Rep.  C.  P.    64.  2  New  Rep.  C. 

•R.  M.  lOGeo.  II.  I'iy.K.B.  P.  429. 

''  Comb.  299.  s  2  lilac.  Rep.  815. 

>Cas.  Pr.  C.  P.  79.  Barnes,  16'J.  S.  C.  3 
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continue,  pending  a  rule  for  judgment  as  in  case  of  a  nonsuit'' :  And 
where  he  moved  to  discontinue  upon  payment  of  costs,  after  judgment 
given  for  him  on  demurrer,  but  not  entered  of  record,  and  a  writ  of 
error  brouglit,  and  bail  put  in  thereupon,  the  court  refused  to  make 
a  rule  to  discontinue,  without  payment  ot"  costs  on  the  writ  of  error*'. 
After  notice  of  trial  given,  and  regularly  countermanded,  the  plaintilT, 
in  the  Common  Pleas,  obtained  a  rule  to  discontinue,  upon  payment 
of  costs  ;  and  it  appearing  tliat  after  the  notice  of  trial,  and  before 
the  countermand,  a  witness  for  the  defendant,  who  resided  in  London^ 
had  set  out  for  the  York  assizes,  the  question  was,  whether  the  ex- 
pense of  this  witness  could  be  allowed  the  defendant  in  costs:  The 
court  held,  that  as  the  countermand  was  regular,  the  costs  for  this 
witness  could  not  be  allowed'^. 

The  rule  to  discontinue  is  obtained  from   the  clerk    of  the  rules  in 
the  King's  Bench,  or  secondaries  in  tlie  Common  Pleas  ;  but  in   the 
atter  court,  if  it  be  after  plea  pleaded,  the  defendant's  attorney  must 
first  consent  to  a  rule  in  the  treasury  chamber  in  term-time,  or  before 
a  judge  in  vacation''  ;  or  else  there  must  be  a  rule  to    shew  cause. 
And  upon  a  rule  to  discontinue,  tiie  plaintiff  is  to  get  an  appointment 
from  the  master  in  the  King's  Bench,  or  prothonotaries  in  the  Com- 
mon Pleas,  to  lax  the  costs,  and  serve  a  copy  of  it  on  the  defendant's 
attorney ;   it  having  been  holden,  tliat  the  service  of    a   rule  to  dis- 
continue, without  an  appointment  to  tax  the  costs,  is   not  of  itself  a 
discontinuance  of  the  action*.     In  the  King's  Bench,  the  master  will 
tax  the  costs  e.r  parfe,  if  the  defendant's  attorney  do  not  attend  on 
the  (irst  appointment*:  But  in  the  Common   Pleas,   another   copy  o4^ 
the  rule  must  be  made,  in  case  of  non-attendance,  and  a  second  ap- 
pointment obtained  thereon,  and  served  as  before,  and  so  a  third  time  j 
and  if  he   do  not   attend  the  third  appointment,  the  prothonotaries 
will  tax  the  costs  eye  parte^.     The  costs  being  taxed,  are  to  be  forth- 
with paid  ;  otherwise  the  plaintiff  may  be  compelled  to  proceed  in  the 
action  :  for  the  rule  being  conditional,  is  no  stay  of  proceedings  ;  and 
it  has  been  holden,   that  for  the  non-payment   of   these  costs,   the 
plaintiff  is  not  liable  to  an  attachment''.     An   averment,  in  an  action 
for  a  malicious  arrest,   that  the  suit  is  wholly  ended  and  determined, 
is   proved  by  evidence  of  the  rule  to  discontinue  upon  payment  of 

«  Barnes,  316.  <1  imp.  c.  P.  727. 

'>  Id.  169.  ^6  Durnf,  &  East,  765. 

"  Id.   307.  Scdquwre  ;  for  in  a  late  case,  f  Imp.  K.  B.  743. 

the  expenses  of  a  witness,  under  similar  cir-  s  Imp.  C.  P.  727,  8. 

cumstances,    were  allowed   by  the  protho-  ''  7  Durnf.   &    East,    6.    and  see   2  Str. 

notary;  and  see  1  Price,  331.   Punt,  Chap,  1220.   3    Maule   Sc    Sel.    153.    5    Barn.  & 

XXXV.  AM.  905.  1  Dowl.  &  Eyl,  556.  S.  C 
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Costs,  and  that  the  costs  were  taxed  and  paid,  without  producing  the 
roll,  with  judgment  of  discontinuance  entered  upon  it^ :  But  it  seems, 
that  a  judge's  order  to  sta^  proceedings  on  payment  of  costs,  and 
proof  of  such  payment,  is  not  sufficient  evidence  that  the  first  suit  is 
at  an  end''.  And  where  it  was  averred  in  the  declaration,  that  the  de- 
fendant voluntarily  permitted  his  suit  to  be  discontinued  for  want  of 
prosecution,  and  thereupon  it  was  considered  by  the  court  that  he 
should  take  nothing  by  his  bill,  proiit  patet  per  recordum,  whereby 
the  suit  was  ended  and  determined  ;  it  was  holden,  that  this  averment 
was  not  proved  by  the  production  of  a  rule  to  discontinue  ;  but  the 
record  having  been  averred,  ought  to  have  been  proved^  When  tho 
rule  to  discontinue  is  obtained  by  unfair  practice,  the  court  will  dis- 
charge it''. 


A  nolle  prosequi  is  an  acknowledgment  or  agreement  by  the 
j)lai[itiff,  that  he  will  not  further  prosecute  his  suit,  as  to  the  whole 
or  a  part  of  the  cause  of  action  ;  ot  where  there  are  several  defen- 
dants, against  some  or  one  of  them''. 

On  a  plea  of  coverture,  &c.  if  the  plaintiff  cannot  answer  it,  he 
may  enter  a  nolle  prosequi  as  to  the  whole  cause  of  action  ;  but  the 
defendant  in  such  case  is  entitled  to  costs,  under  the  8  Eliz.  c.  2. 
§  2^.  So,  if  the  defendant  demur  to  one  of  several  counts  of  a  de- 
claration, the  plaintiff  may  enter  a  nolle  prosequi  as  to  that  count 
which  is  demurred  to,  and  proceed  to  trial  upon  the  other  counts'^ ;  or 
if  he  join  in  demurrer  and  obtain  judgment,  he  may  enter  a  nolle 
prosequi  as  to  the  issue,  and  proceed  to  a  writ  of  inquiry  on  the 
demurrer'' :  And  if  the  plaintiff  enter  a  nolle  prosequi  as  to  any 
of  the  counts  in  a  declaration,  he  is  not  entitled  to  costs  on  such 
counts'.  But,  after  a  demurrer  for  mis-joinder,  the  plaintiff  cannot 
cure  it,  by  entering  a  nolle  prosequi^'' :  And  if  there  be  a  demurrer 
to  a  declaration,  consisting  of  two  counts,  against  two  defendants, 
because  one  of  them  was  not  Jiamed  in  the  last  count,  the  plaintiff 

»4   Campb.   214.   1    Stark.   N/.  Pii.  48.  Haidr.   163.    1  Sauncl.  207.  in  Jiolis.  1    Ld. 

S.  C.  Rayni.   59S,   &c.  1  Wils.  90.  3    Durnf.    & 

^1(1.  ibid.    1    Esp.   Rep.   80.  and   see    11  East,  bW. 
East,  319.  2  New  Rep.  C  P.  473.  '  3  Durnf.  &  East,  511. 

« 5  Price,  540,  ?2   Salk,  436.   1    Bos.    &    Pul.    157.    6 

<1  4  Bur.  2532.  ,  Taunt.  444.   2  Maisli.   144.  S.  C. 

eCro.Car.239.  243.  2Rol.Abr.  100.  And  ''1    Salk.   219.  2   Salk.   456.   I  Str.  532. 

for  the  nature  and  effect  of  a  nolle  prosequi,  574. 

and  in  what  cases  it  may  or  may  not  be  '  '.'^  East.  129.  2  Marsh.  345. 

entered,  .see  8  Co.  58.  Cro.  Jac.  211.  S.   C.  "1  H,  Blac.  103. 


736  OF    A   NOLLE    PROSEQUI. 

cannot  enter  a  nolle   prosequi  on  that  count,    and  proceed  on  the 

other". 

If  there  be  a  demurrer  to  part,  and  an«issue  upon  other  part,  and 
the  plaintiff  prevail  on  the  demurrer,  it  was  in   one  case  holden,  that 
without  a  nolle  prosequi  as  to  the  issue,  he  cannot  have  a  writ  of  in- 
quiry on  the  demurrer ;  because,  on  the  trial  of  the  issue,  the  same 
jury  will  ascertain  the  damages  for  that  part  which  is  demurred  to''. 
But  in  a  subsequent   case%  where  the  declaration  consisted  of  four 
counts,  to  three  of  which  there  was  a  plea  of  non  assumpsit,   and  a 
demurrer  to  the  fourth  ;    and,  after  judgment  on  the  demurrer,  the 
plaintiff  took  out  a  writ  of  inquiry,  and  executed  it :  this  was  moved 
to  be  set  aside,  there  being  no  nolle  prosequi  on  the  roll ;  and  it  was 
insisted,  that  the  plaintiff  ought  to  take  out  a  venire,  as  well  to  try 
the  issue,  as  to  inquire  of  the  damages  upon  the  demurrer  :  Sed  per 
Curiam,  "  that  is  indeed  the  course,   where  the  issues  are  carried 
down  to  trial,  before  the  demurrer  is  determined,  and  in  that  case 
the  jury  give  contingent  damages  ;  but  here,  the  demurrer  being  de- 
termined, and  the  plaintiff  being  able  to  recover  all  he  goes  for  upon 
the  fourth  count,  there  is  no  reason  why  we  should  force  him  to  carry 
down  the  record  to  nisi  prius  :  and  as  to  the  want  of  a  nolle  pro- 
sequi upon  the  roll,  he  may  supply  that,  when  he  comes  to  enter  the 
final  judgment ;  if  not  the  defendant  will  have  the  advantage  of  it 
upon  a  writ  of  error  :     The  judgment  upon  the  inquiry  must  stand." 
In  trespass,  or  other  action  for  a  wrong,  against  several  defendants, 
the  plaintiff  may,  at  any  time  before  final  judgment,  enter  a  nolle  pro- 
sequi as  to  one  defendant,  and  proceed  against  the  others'' :  And  so 
in  assumpsit,  or  other  action  upon  contract,  against  several  defendants, 
one  of  whom  pleads   bankruptcy,   or  other  matter  in  his  personal 
discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other  defendants'".  So,  in  trespass  against  several 
defendants,  where  the  jury  by  mistake  have  assessed  several  damages, 
the  plaintiff  may  cure  it  by  entering  a  nolle  prosequi  as  to  one  of  the 
defendants,  and  taking  judgment  against  the  others'^.     But  a  nolle 
prosequi  cannot  be  entered  as  to  one  defendant,  after  final  judgment 
against  the  others^  :  And  it  seems  that  in  assumpsit,  or  other  action 
upon  contract,  against  several  defendants,  the  plaintiff  cannot  enter  a 

a  4  Durnf.  &  East,  360.  and  see  1  Saund.  100.   2  Salk.  455,   G,  7.  3  Salk.  '244,  5.  1 

285.  (5).  Wils.  306. 

«>  1  Salk.  219.   12  Mod.558.S.C.  e  i  wils.  89. 

e  1  Str.  532.  8  Mod.    108.   S.  C.  and  see  Ml  Co.  5.  Cro.  Car.  239.  243.  Carth.  19. 

7  Durnf.  &  East,  473.  1  Saund.  109.  (1).  5  2  Salk.  455. 

<i-Hob.  70.  Cro.  Car.  239.  243.  2  Rol.  Abr. 
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nolle  prosequi  as  (o  one,  unless  it  be  for  some  matter  operating  in 
his  personal  discharge,  without  releasing  the  others^  So,  where  the 
jjlaintiff  declares  on  a  joint  contract  against  two  defendants,  and  one 
of  them  pleads  infancy,  the  plaintiff  cannot  enter  a  nolle  prosequi  as 
to  him,  and  proceed  against  the  other  defendant  in  that  action  ;  but 
should  commence  a  new  action  against  the  adult  defendant  only''.  In 
entering  a  nolle  prosequi,  the  plaintiff  need  not  be  amerced  pro  fahtt 
clamore  ;  but  it  is  sufficient  that  the  defendant  be  put  without  day"^. 

Of  a  nature  similar  to  a  nolle  prosequi,  is  the  entry  of  a  stet 
processus'^,  by  which  the  plaintiff  agrees  that  all  further  proceedings 
in  the  action  shall  be  stayed.  This  entry  is  usually  made  where  the 
defendant  becomes  insolvent  pending  the  action  ;  and  the  object  of  it 
is  to  prevent  him  from  obtaining  judgment  as  in  case   of  a  nonsuit*. 

On  a  plea  in  abatement,  if  the  plaintiff  cannot  deny  the  truth  of 
the  matter  alleged,  and  it  is  sufficient  in  law  to  quash  the  bill  or  writ, 
he  may  enter  a  cassetur  billa,  vel  breve^  ;  or,  in  other  words,  pray 
that  the  bill  or  writ  may  be  quashed,  to  the  intent  that  he  may  exhibit 
or  sue  out  a  better  bill  or  writ  against  the  defendant  :  and  upon  such 
entry,  the  defendant  is  not  entitled  to  costs.  For  the  purpose  of 
making  this  entry,  a  roll  should  be  obtained  of  the  terra  of  the  declara- 
tion, which  is  had  from  the  prothonotaries  in  the  Common  Pleas,  and 
the  declaration  and  plea  entered  thereon  :  after  which,  the  roll  is 
taken  to  and  docketed  with  the  clerk  of  the  judgments,  in  the  King's 
Bench;  and  the  master  having  marked  the  cassetur  billa  thereon,  it 
is  filed  with  the  clerk  of  the  treasury^.  In  the  Common  Pleas,  the 
roll  is  docketed  and  filed  with  the  prothonotaries**. 

In  an  action  against  an  executor  or  administrator,  if  the  defen- 
dant plead  plene  administravit,  and  it  cannot  be  proved  that  he  has 
assets  in  hand,  the  plaintiff  may  confess  the  plea,  and  take  judgment 
of  assets  in  futuro ;  which  is  an  interlocutory  or  final  judgment, 
according  to  the  nature  of  the  action  :  and  if  it  be  only  interlocutory, 
there  must  be  a  writ  of  inquiry  to  complete  it.  So,  in  an  action  against 
an  insolvent  debtor  or  fugitive,  whose  future  effects  remain  liable  to 
the  payment  of  his  debts,  the  plaintiff  may  take  judgment  for  his  de- 
mand, to  be  levied  of  those  effects'. 

A  replication,  denying  the  truth  of  the  plea,  is  either  in  denial 
of  the  whole,  or  a  part  of  it ;  and  such  denial  is  either  direct  and 

»  1  Wils.  89.  and  see  2  Maule  &  Sel.  23.  e  7  Taunt.  180. 

444.  6  Taunt.  179.  f  Append.  Chap.  XXVII.  §  4. 

•»  3  Esp.  Rep.  76.  5  Esp.  Rep.  47.  S.  P.  e  Imp.  K.  B.  291. 

and  see  3  Taunt.  307.  4  Taunt.  468.  •"  Imp.  C.  P.  327,  8> 

«  1  Str.  374.  •  1  Durnf.   &  East,  80.  Append.  Chap. 

«•  Append.  Chap,  XXIX.  §  13.  XXIII.  §  14. 
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immediate,  or  consequential  to,  and  preceded  by  an  inducement :  the 
latter  mode  of  denial  is  called  a  traverse^. 

When  the  defendant's  plea  consists  merely  of  matter  of  fact, 
triable  by  the  country,  in  excuse  or  justification  of  the  injury  com- 
plained of,  as  where  the  defendant,  in  trespass  and  assault,  pleads 
son  assault  demesne^  or  justifies  in  an  action  for  words,  there  the 
plaintiff  may  reply  generally,  that  the  defendant  committed  the  injury 
of  his  own  wrong,  and  without  any  such  cause  as  the  defendant 
hath  alleged  ;  which  puts  the  whole  matter  of  the  plea  in  issue,  and  is 
called  a  replication  de  injuria  sua  propria,  absque  tali  causa}'.  But 
where  the  plea  consists  of  matter  of  record,  as  well  as  matter  of  fact, 
or  the  defendant  claims,  in  his  own  right,  or  as  servant  to  another, 
any  interest  in  the  land,  or  any  common  or  rent  issuing  out  of  the 
land,  or  a  way  or  passage  over  it,  there  de  injuria,  &c.  generally  is 
not  a  good  replication'^ ;  but  the  plaintiff  must  either  deny  the  matter 
of  record,  or  traverse  the  title  specially  ;  or,  admitting  the  matter  of 
record  or  title,  he  must  reply,  that  the  defendant  committed  the 
injury  of  his  own  wrong,  and  without  the  residue  of  the  cause 
alleged  by  the  defendant.  So  if  the  defendant,  without  claiming 
any  interest  in  the  land,  justify  under  an  authority  derived  imme- 
diately or  mediately  from  the  plaintiff,  or  by  authority  of  law,  de 
injuria,  &c.  generally,  is  not  a  goood  replication. 

When  there  is  an  affirmative  and  negative,  either  in  express 
words  or  by  necessary  implication'^,  or  a  complete  confession  and 
avoidance,  a  traverse  is  unnecessary  and  superfluous.  But  when 
there  are  two  affirmatives  which  do  not  impliedly  negative  each 
other,  or  a  confession  and  avoidance  by  argument  only,  it  is  neces- 
sary to  add  a  traverse.  A  traverse  is  a  denial  of  the  whole,  or 
most  material  point  of  the  adversary's  pleading  ;  or,  if  there  be  several 
points  equally  material,  of  one  of  them  :  and  it  should  consist  of 
some  matter  of  fact,  triable  by  the  country,  either  expressly  alleged, 
or  necessarily  implied.  Matter  of  inducement  therefore,  or  convey- 
ance to  the  action,  a  mere  suggestion  surmise  or  supposal,  the 
time  and  place,  or  what  is  alleged  under  a  scilicet,  if  immaterial, 
is  not  allowed  to  be  traversed ;  nor  matter  of  law,  or  mere  legal 
inference ;    matter  of  intention,  which  is  not  triable,  as   the  sciens 

3  For  the  replications  usually  made  to  is  a  good   replication.   2  Saund.  295.   (1). 

pleas  in  different  actions,    see  CJiitty    on  And  see  further,  as  to  the  replication  of  de 

Pleading,  1  V.  p.  551,&c.  injuriu,  &c.  and  when  allowed,  or  not  pro- 

b  CrogaWs  case,  8  Co.  67.  per  or  advisable,  and  the  form  of  it,  Cbitty 

c  Id.  ibid,  and  see  Willes,  52.  99.  202.   7  on  Pleading,  1  V.  p.  517,  &c. 

Price,  670.    Yet,  where  the  title  alleged  is  ^  1  Str.  1177.  1  Wils.  6.  S.  C. 

only  inducement^  de  injuTiS,    &c,  generally, 
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in  an  action  of  deceit ;  matter  of  record,  which  is  not  triable  by  the 
country  ;  or  any  other  matler,  which  is  not  expressly  alleged,  or 
necessarily  implied.  But  matter  of  inducement,  &c.  is  traversable,  if 
material". 

Every  traverse  ought  to  have  a  proper  inducement;  and  if  that 
be  bad,  the  traverse  is  insufficient :  But  the  inducement  to  a  traverse 
does  not  require  much  certainty  ;  though  the  traverse  itself  should  be 
certain,  and  neither  too  large  nor  too  narrow,  that  is,  it  should  deny 
so  much  as  is  material,  and  no  more.  The  proper  words  for  begin- 
ning a  traverse,  are  absque  hoc ;  but  any  words  tantamount  are 
sufficient,  as  et  non :  And  it  ought  not  to  conclude  to  the  country, 
unless  it  comprise  the  whole  matter  of  the  plea.  There  cannot 
be  a  traverse  after  a  traverse,  when  the  first  was  apt  and  material : 
but  it  is  otherwise,  when  the  first  traverse  was  not  to  the  point 
of  the  action,  or  immaterial :  And  the  king  is  allowed  to  take  a 
traverse  after  a  traverse,  when  his  title  appears  by  office,  or  other 
matter  of  record. 

The  want  of  a  necessary  traverse,  or  a  traverse  that  is  unnecessary 
and  superfluous,  is  merely  form,  and  aided  after  verdict,  on  a  general 
demurrer,  or  by  pleading  over.  A  traverse  improperly  taken  is  also 
aided  in  like  manner ;  as  where  it  is  without  an  inducement,  or  of 
an  immaterial  point,  or  of  one  that  is  not  the  most  material,  or  too 
large,  or  too  narrow,  or  after  a  former  traverse''. 

If  the  plaintiff  cannot  deny  the  truth  of  the  plea,  he  may  confess 
and  avoid  it,  or  conclude  the  defendant  by  matter  of  estoppel. 
Avoidance,  we  have  seen",  is  either  by  matter  precedent,  which  is 
called  an  avoidance  in  law,  or  by  matter  subsequent,  which  is  called 
an  avoidance  in  fact"^.  And  it  is  a  rule,  with  regard  to  estoppels, 
that  they  should  be  pleaded  with  certainty  in  every  particular* ;  and  in 
pleading  or  replying,  the  party  must  rely  upon  ihem^ 

a  See  further,  as  to  what  fact  may  be  tra-  (24).  295.  c.  (2).  of  a  traverse  after  a  tra- 
versed or  denied,  Chitty  on  Pleading,  1  V.  verse;  1  Saund.  22.  (2).  and  when  and  how 
p.  586,  &c.  the  want  of,  or  a  bad  or  defective  traverse 

b  For  the  above  rules  respecting  traverses,  is  aided  ;   1  Saund,  14.  (2).  20.  (1).  See  also 

3nd  the  cases    which    illustrate    thfm,  see  Chitty  on  Pleading,  1  V.  p.  586,  &c. 

Com.    Di-.  tit.  Pleader,  (G.)  &c.     And  see  «  Jnte,  695. 

further  as  to  traverses,  when  necessary,  and  <*  See   further,  as   to  replications  in  con- 

when  not;    1  Saund.  85.  (1).  133.  (4).  207.  fession    and  avoidance,  Chitty    on    Pleading, 

c.  (3,  4,  5).  209.  (7,  8.)  2  Saund.  5.  (3).  50.  1  V.  p.  599,  &c. 

(3).  what  may  or  may  not  be  traversed ;  «  Co.  Lit.  303.  a. 

1  Saund.  23.  (5.)  298.    (3).   312.  d.  (4,  5).  *  1  Saund.  325.  (4).  And  see  further,  as  to 

2  Saund.  10.  (14).  206.  a.  (91,  22).  in  what  estoppels,  1  Saund.  216.  (2).  2  Saund.  418. 
manner  a  traverse  should  be  taken;  1  Saund.  (1).  Chitty  on  Pleading,  1  V.  p.  575,  6. 
82.  (3).  268.  (J).  269.  (2).  2  Saund.  207.  ".  Ante,  715. 

3  C  2 
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In  general  we  may  observe,  that  the  qualities  of  a  replication 
are  similar  to  those  of  a  plea:  therefore  it  should  answer  the  whole 
matter  alleged,  and  be  single,  certain,  direct  and  positive,  triable, 
and  capable  of  proof".  But  though  a  replication  must  not  be  double, 
yet  it  may  contain  several  distinct  answers  to  the  plea  :  Thus,  at 
common  law,  where  the  defendant  in  assumpsit  pleads  infancy,  to  a 
declaration  consisting  of  several  counts,  the  plaintiff  may  reply, 
as  to  part  of  his  demand,  that  it  was  for  necessaries ;  to  other  part, 
that  the  defendant  was  of  full  age  at  the  time  of  the  contract;  and 
to  other  part,  that  he  confirmed  it  after  he  came  of  age.  So,  if  an 
executor  or  administrator  plead  several  judgments  outstanding,  and 
no  assets  ultra,  the  plaintiff  may  reply,  as  to  one  of  the  judgments, 
nul  tiel  record ;  and  to  another,  that  it  was  obtained  or  kept  on  foot 
by  fraud''.  And  to  a  plea  of  set  off,  consisting  of  several  demands 
upon  judgment  or  recognizance  and  simple  contract,  the  plaintiff  in 
his  replication  may  give  several  answers  ;  as,  to  the  judgment  or 
recognizance,  nul  tiel  record,  and  to  the  simple  contract,  that  he  was 
not  indebted,  or  the  statute  of  limitations^. 

At  common  law,  when  an  action  was  brought  on  a  bond  with  a 
penalty,  conditioned  for  the  performance  of  covenants,  the  plaintiff 
could  only  have  assigned  one  breach  of  the  condition,  by  which  the 
forfeiture  was  incurred ;  for  if  he  had  assigned  several  breaches, 
the  declaration  would  have  been  bad  for  duplicity  ;  and  if  the  issue 
joined  on  the  breach  assigned  had  been  found  for  the  plaintiff,  he  was 
entitled  not  only  to  recover  the  penalty,  that  being  the  legal  debt, 
but  also  to  take  out  execution  for  the  same,  although  it  far  exceeded 
the  amount  of  the  damages  actually  sustained ;  and  the  defendant 
could  only  have  obtained  relief  in  a  court  of  equity.  For  preventing 
these  inconveniences,  to  the  plaintiff  as  well  as  to  the  defendant,  it 
was  enacted  by  the  statute  8  &  9  W.  III.  c.  11.  §  8.  that  "  in  all 
"  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for  non- 
*'  performance  of  any  covenants  or  agreements,  in  any  indenture, 
*'  deed  or  writing  contained,  the  plaintiff  or  plaintiffs  may  assign  as 
"  many  breaches  as  he  or  they  shall  think  fit;  and  the  jury,  upon  the 
"  trial  of  such  action  or  actions,  shall  and  may  assess,  not  only  such 
*'  damages  and  costs  of  suit  as  have  heretofore  been  usually  done  in 
"  such  cases,  but  also  damages  for  such  of  the  said  breaches,  so  to 
"  be  assigned,  as  the  plaintiff,  upon  the  trial  of  the  issues,  shall 
"  prove  to  have  been  broken  ;  and  that  the  like  judgment  shall  be 

"  See  further,  as  to  these  qualities,  Chitty       298.   1  Ld.  Raym.  263.  S.  C. 
on  Pleading,  1  V.  p.  617,  18.  "=  Chitty  on  Pleading,  1  V.  p.  551,  2. 

t>  J  Saund.  337.  l>.  (2).  and  see  1  Salk. 
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"  entered  on  such  verdict,  as  heretofore  hath  been  usually  done 
"  in  such  like  actions."  This  statute,  we  have  seen%  is  compulsory 
on  tlie  plaintiff,  to  proceed  in  the  method  it  prescribes  :  and  under 
it,  the  breaches  may  either  be  assigned  in  the  declaration,  or  in  the 
replication.  It  was  not  formerly  usual  to  assign  them  in  the  declara- 
tion ;  but  this  is  now  commonly  done,  for  avoiding  the  necessity  of 
a  suggestion  after  judgment  on  demurrer,  or  by  confession,  or  nil 
dicit,  or  after  a  plea  of  non  est  factum^  &c. :  And  where  they  are 
so  assigned,  the  defendant  may  deny  the  truth  of  them  in  his  plea  ; 
and,  if  necessary  for  his  defence,  may  plead  several  matters.  But 
when  the  breaches  are  not  assigned  in  the  declaration,  the  usual 
course  of  pleading  is,  for  the  defendant  in  his  plea  to  set  but  the 
condition,  and  plead  performance  generally ;  upon  which  the  plain- 
tiff assi^jis  the  breaches  in  his  replication'' ;  or  they  may  be  suggested 
at  the  end  of  it*^.  In  debt  on  bond,  conditioned  for  the  payment  of 
mortgage  money,  when  the  defendant  pleads  that  he  paid  the  money 
according  to  the  condition,  the  plaintiff  in  his  replication  may  take 
issue  thereon,  and  conclude  to  the  country,  without  assigning  any 
further  breach'' :  And  in  general,  the  breaches  are  held  to  be  suffi- 
ciently assigned,  though  they  are  not  said  in  terms  to  be  according 
to  the  form  of  the  statute^.  After  a  plea  of  non  est  factum.%  or 
that  the  bond  was  obtained  by  fraud?,  &c.  when  the  breaches  are 
not  assigned  in  the  declaration,  the  plaintiff,  in  the  King's  Bench, 
is  allowed  io  suggest  them,  in  making  up  the  issue ;  and  proceed 
to  assess  damages  thereon,  at  the  time  ihe  issue  is  tried.  This 
suggestion  may  be  entered  at  any  time  before  the  trial;  though 
where  the  issue  has  been  previously  made  up  and  delivered  on  such 
plea,  it  is  irregular  to  deliver  a  second  issue  with  a  suggestion, 
without  a  summons  and  judge's  order*".  And  in  a  late  case',  leave 
was  given  by  the  court  of  King's  Bench  to  the  plaintiff,  in  debt 
on  bond  conditioned  to  perform  an  award,  after  judgment  for  him 
upon  a  plea  of  judgment  recovered,  and  writ  of  error  allowed,  to 
execute  a  writ  of  inquiry  upon  the  above  statute,  and  to  sign  a  new 
judgment,  on  the  terms  of  paying  costs,  and  putting  the  defendant 

a  Ante,  633.  it. 

«>   Per    Chambre,     J.      5   Taunt.    3P0.     I  '  2  Chit.  Rep.  Q98, 

Marsh.  97.  S.   C.   1  Chit.    Rep.   '298.   (a).  d  5  Moore,  198. 

And  see  Com.  Dig.  tit.  Pleader,  F.  14.  and  ^  13  East,  3.  and    see  5  Duraf.    &  East, 

the  authorities   there    cited ;    by   which    it  540. 

seems,  that  at  common  law,  where  a  breacli  ^  8  Diirnf.  &  East,  255.  and  see  7  Esp. 

was  not  admitted  by  the  plea,  the  plaintiff  Rep.  277.  Append.  Chap,  XXXI.   §  9, 

must  have  assigned  it  in  liis  replication,  and  S  5  Maule  &  Sel.  60, 

concluded  with  a  verification,  so  as  to  give  ^  8  Durnf.  &  East,  255. 

the  defendant  an  opportunity  ot  answering'  •  14  East,  401. 
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in  statu  quo,  &c.  But,  in  the  Common  Pleas,  on  a  plea  of  general 
performance,  if  the  plaintiff,  instead  of  assigning  breaches  in  his 
replication,  deny  the  performance,  and  conclude  to  the  country, 
and  then  suggest  breaches  of  the  condition,  it  is  bad  on  demurrer  ; 
and  if  the  defendant  do  not  demur,  but  take  issue  and  go  to  trial 
on  the  question  of  performance,  the  court  will  after  verdict  award  a 
repleader^. 

In  order  to  avoid  duplicity,  when  a  party  is  to  answer  two  matters, 
and  yet  by  law  he  can  only  plead  or  reply  to  one  of  them,  he  may 
protest  against  the  one,  and  plead  or  reply  to  the  other :  as  where  a 
delivery  and  acceptance  are  stated,  of  money  or  goods,  &c.  he  may 
protest  against  the  delivery,  and  take  issue  on  the  acceptance  ;  or  if 
a  defendant  plead  that  he  is  seised  in  fee  of  land,  and  prescribe  for 
common  of  pasture,  &c.  the  plaintiff  in  his  replication  may  protest 
against  the  seisin,  and  take  issue  on  the  prescription.  Tliis  is  called 
a  protestation,  or,  from  the  gerund  used  in  making  it  when  the  pro- 
ceedings were  in  latin,  a  protestando  ;  and  is  defined  to  be  a  saving 
to  the  party  who  takes  it,  from  being  concluded  by  any  matter 
alleged,  or  objected  against  him  on  the  other  side,  upon  which 
he  cannot  take  issue''.  A  protestando  is  said  by  Lord  Coke  to  be 
an  exclusion  of  a  conclusion  ;  or  a  safeguard  to  the  party,  which 
keepetli  him  from  being  concluded  by  the  plea  he  is  to  make,  if  the 
issue  be  found  for  him^'i  And  where  it  is  doubtful  whether  a  pleading 
be  good,  it  is  usual  for  the  opposite  party  to  protest  that  it  is 
insufficient  in  law,  before  he  answers  it.  But  that  which  is  the 
ground  of  the  party's  suit  cannot  be  taken  by  protestation  ;  for  it 
may  be  denied  by  answer,  and  issue  may  be  joined  upon  it  :  as  in 
detinue  by  the  executor  of  A.,  the  defendant  cannot  take  by  pro- 
testation that  A.  did  not  make  the  plaintiff  his  executor,  for  it  is  the 
ground  of  the  suit,  and  utterly  destroys  the  plaintiff's  action  ;  and 
that  which  is  the  effect  of  the  party's  suit  cannot  be  taken  by  pro- 
testation'^. Also  it  is  a  rule,  that  a  protestation  which  is  repugnant 
to,  or  inconsistent  with  the  plea,  or  an  idle  and  superfluous  protesta- 
tion, is  not  good*. 

A  protestation  is  perfectly  inoperative  in  the  pleading  in  which 
it  is  used,  it  neither  admitting  nor  denying  any  thing  in  that  suit : 

»  5  Taunt.  386.  1  Marsh.  95.  S,  C.    And  b  Plowd.  276.  b.  Fincb,  L.  359,  60. 

for  the  mode  of  proceeding  in  general,  on  c  Co.  Lit.  124.  h.  Doc.  Plac.  295. 

the  statute  8  &  9  W.  III.   c.  11.  §  8,  see  1  d  Plowd.    276.    Doc.    Plac.   296.  and  see 

Wms.  Raund.  58.  (1).  2  Wins.  Saund.  187.  Moor,  355,  6.  Cro.  Car.   365.  3  Wils.  J09, 

a.  (2).   1    Sel.  Ni.  P/t,  517,  &c.  Chitty  on  10.  116. 

Pleading,    1    V.  t*.   555,   6.   598,   9.    AnU,  e  g^o.  ^br.  lit.  rrolcdalion,  I.  5.   Plowd. 

-»'3'2,  &c,  27(), 
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and  where  one  pleads  a  plea,  and  takes  another  matter  by  pro- 
testation, and  the  issue  is  found  against  him,  the  protestation  is 
of  no  service' ;  it  being-  a  rule,  that  a  protestation  does  not  avail  the 
party  that  takes  it,  if  the  issue  be  found  against  him,  but  only" 
prevents  a  conclusion  where  the  issue  is  found  for  him,  unless  it  be  a 
matter  that  cannot  be  pleaded'',  or  on  which  issue  cannot  be  joined" ; 
and  then  it  shall  be  saved  to  the  party  protesting,  though  the  issue  be 
found  against  hira^. 

The  only  additional  quality  required  in  a  replication,  is  that  it  be 
consistent  with,  and  do  not  depart  from  the  declaration.  Departure 
in  pleading  is,  when  a  man  quits  or  departs  from  the  case  or  defence 
which  he  has  first  made,  and  has  recourse  to  another ;  or,  in  other 
words,  when  the  replication  or  rejoinder  contains  matter  not  pursuant 
to  the  declaration  or  plea,  and  which  does  not  support  and  fortify  li". 
Thus,  if  the  declaration  be  founded  on  the  common  law,  the  plaintiff 
in  his  replication  cannot  maintain  it  by  a  special  custom,  or  act  of 
parliament^  So,  in  an  action  of  debt  on  an  arbitration  bond,  if  the 
defendant  plead  "  no  award  made,'*^  and  the  plaintiff,  in  his  replication, 
set  out  an  award,  and  assign  a  breach,  the  defendant  cannot  rejoin 
that  the  award  was  not  tendered^,  or  is  void**,  or  that  the  defendant 
hath  performed,  or  been  ready  to  perform  it'.  So,  in  an  action  of 
debt  on  bond,  conditioned  for  the  payment  of  an  annuity,  if  the  defen- 
dant plead  "  no  such  memorial  as  the  statute  requires,"  to  which  the 
plaintiff  replies  that  there  was  a  memorial,  which  contained  the  names 
of  the  parties,  &c.  and  the  consideration  for  which  the  annuity  was 
granted,  and  the  defendant  rejoins  that  the  consideration  is  untruly 
alleged  in  the  memorial  to  have  been  paid  to  both  obligors,  for  that 
one  of  them  did  not  receive  any  part  of  it ;  this  rejoinder  is  bad,  as 
being  a  departure  from  the  plea''.  So,  in  an  action  of  debt  on  bond, 
conditioned  for  the  performance  of  covenants,  if  the  defendant  plead 
performance,  and  the  plaintiff  reply  and  assign  a  breach,  the  defendant 
cannot  rejoin  any  matter  in  excuse  of  performance'.  But  where  the 
rejoinder  discloses  new  matter,  in  explanation  or  fortification  of  the 
bar,  it  is  no  departure""  :  Thus,  where  the  defendant,  in  an  action  of 

a  Bro.  Abr.  tit.  Prolestalion,  14.  f  Co.  Lit.  304.  a.  1  Lev.  81.  3  Lev.  48. 

»•  Finch,  L.  359.  g  1  Lev.  300.  2  Saund.  188.  S.  C.  3  Salk. 

c  Plowd.  276.  b.  Co.  Lit.  124.  b.  123. 

^  For  the    several  cases  on  this  subject,  ''  1  Lev.  85.  127.  133,  1  VV'ils.  122. 

see  2  Saund.  103.  a.  (1).   See  also  3  Blac.  »  1  Sid.  10. 

Com.  311,  12.  Reg.  Plac.  70,  71.  3  Reeve's  ^  4  Durnf.  &  East,  535. 

Hist.  437.  Chitty  on  Pleading,  1  V.  p.589,  1  Co.  Lit.  304.  a.    2    Lev.   67.    1   Salk. 

&c.  221,  2. 

e  Co.  Lit.  304.  a.  2  Wils.  98.  and  see  2  m  2  Wils.  98. 
Saund.  84.  (I).  189.(3). 
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debt  on  an  arbitration  bond,  pleaded  "  no  award,"  and  the  plaintiff  in 
his  replication   set  out  the  award,   and  the  defendant  in  his  rejoinder 
stated  the  whole  award,  in  which  was  recited  the  bond  of  submission, 
by  which  it  appeared,   upon  the  face  of  the  award,   that  it  was   not 
warranted  by  the  submission,   and  then  demurred  ;   the   court   held, 
that  the  rejoinder  was  not  inconsistent  with,  nor  a  departure  from  the 
plea^     In  scire  facias  against  bail,   they  pleaded  that  there  was  no 
ca.  sa.  against  the  principal,  the  plaintiff  replied,  by  shewing  the  ca. 
sa.  and  a  return  of  non  est  inventus^  the  defendant  rejoined  that  the 
ca.  sa.  did  not  lie  four  days  in  the  office ;  and  this,  on  demurrer,  was 
holden  to  be  a  departure  ;  although,  by  the  practice  of  the  court,  the 
proceedings  were  on  that  account  irregular,  and  might  have  been  set 
aside''.     But  where  bail,  sued  in  scire  facias  upon  their  recognizance, 
pleaded  that  no  ca.  sa.  was  duly  sued  out,  returned  and  filed,  against 
the  principal,  according  to  the  custom   and  practice  of  the  court,   to 
which  the  plaintiff  in  his   replication  shewed  a  writ  of  ca.  sa.  issued 
into  Middlesex,   it  was  holden  to  be  no  departure  for  the  defendant 
to  rejoin,  that  the  venue  in   the  action  against  the  principal  was  laid 
in  London  ;  for  that  sustains  theplea^. 

Time  and  place,  when  material,  cannot  be  departed  from  ;  as,  in  an 
action  upon  a  bond'^  or  promissory  note*,  the  plaintiff  in  his  replication 
cannot  vary  from  the  day  laid  in  the  declaration.     So,  in  an  action  for 
a  local  trespass,  he  cannot  reply  that  it  was  committed  at  a  different 
place.       But    when  the  time  laid  in   the   declaration   is   immaterial, 
there,  if  it  become  necessary  by  the  defendant's  plea,  the  plaintiff  in 
his  replication    may  depart  from  it  ;    as  in  trespass*^,  or  trover",   or 
upon  a  general  indebitatus  assumpsit^,  when  the  time  becomes  ma- 
terial by  the  defendant's  plea  of  a  release,  tender,   or  the  statute  of 
limitations,  &c.     So,  in  an  action  for  a  transitory  trespass,    when  the 
defendant  pleads  a  local  justification,  the  plaintiff,   in  his  replication, 
may  vary  from  the  place  laid   in   the  declaration'.     The  proper  mode 
of  taking  advantage  of  a  departure,  is  by  demurrer ;  for  if  the  de- 
fendant, instead  of  demurring,  take  issue  upon  a  replication  contain- 
ing a  departure,  and  it  be  found  against  him,  the  court  will  not  arrest 
the  judgment''. 

»  11  Ea^t,  188.  e  Cro.  Car.  245.  333.  1  Salk.  222. 

•>  1  Wilb.  334.    16  East,  41.  1   Dowl.  &           *>  l  str.  22.  2  Sir.  806.  1  Lev.  110. 1  Keb. 

Ryl.  50.  566.578.   10  Mod.  251.  Fort.  375.  1  Bar- 

c  16  East,  39.  iiard.  K.  B.  54. 

d  1  Salk,  222.3  Lev.  348.  •   )  U].  Raym.  120. 

e  1  Str.  22.  2  Str.  806.  k  T.  Raym.  86.  And  see  further,  as  to  rfe- 

'  Co.  Lit.   282.   a.  b.   1  Salk,  222.  2  Ld.       l>ailiirchi  pleading,  2  Saiind.  84.  d.  Cliilly 

Eayui.  1015.  on  Pleading,  1  V.p.  618,  &c. 
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But  though  a  departure  be  not  allowable,  yet  in  many  actions,  and 
particularly  in  trespass,  the  plaintiff,  who  has  alleged  in  his  declara- 
tion a  general  wrong,  may,  in  his  replication,  after  an  evasive  plea  by 
the  defendant,  reduce  that  general  wrong  to  a  more  particular  cer- 
tainty, by  assigning  the  injury  afresh,  with  all  its  specific  circum- 
stances, in  such  manner  as  clearly  to  ascertain  and  identiiy  it,  con- 
sistently with  his  general  complaint  j  which  is  called  a  new  or  novel 
assignment'^. 

A  new  assignment  is  either  as  to  time,  place,  or  other  circum- 
stances. With  respect  to  time,  when  the  defendant  justifies  under  a 
right  of  common,  &c.  at  particular  times,  the  plaintiff  may  new  assign 
the  trespass  at  other  times.  So,  in  an  action  of  assault  and  battery, 
if  the  defendant  plea  sow  assault  demesne,  and  there  were  in  truth 
two  assaults,  one  of  which  the  defendant  can  justify,  and  the  other 
not,  the  plaintiff  may  new  assign  the  assault  for  which  he  brought  his 
action*'.  And  it  seems  that  the  defendant  in  such  case  may  prove  an 
assault  on  any  day  before  the  action  brought ;  and  the  plaintiff  cannot 
give  in  evidence  an  assault  at  another  day,  or  at  another  time  on  the 
same  day,  without  a  new  assignmenf^. 

With  respect  to  thep^ace,  it  is  a  rule,  that  if  the  plaintiff  in  tres- 
pass give  it  a  name  by  his  writ,  the  defendant  cannot  vary  from  that 
name ;  but  if  the  writ  be  only  general,  quare  clausum  f regit,  and 
the  plaintiff  give  a  name  in  his  count,  this  shall  not  bind  the  de- 
fendant, but  he  may  give  the  place  another  name''.  And  it  is  on  all 
hands  agreed,  that  when  the  writ  and  count  are  both  general,  the 
defendant  may  give  the  place  a  name  in  his  plea*"  ;  or  he  may  plead 
liberum  tenementum  generally,  without  giving  it  a  name^  But 
when  the  place  is  made  material  by  the  defendant's  plea,  he  must 
shew  it  with  certainty:  as  in  trespass,  for  taking  and  carrying  away 
the  plaintiff's  goods  in  J}.,  the  defendant  pleaded  that  ihelocus  in  quo 
was  his  freehold,  and  that  he  took  the  goods  damage  feasant,  &c. 
the  plaintiff  demurred  generally,  and  had  judgment ;  for  the  action 
being  transitory,  there  is  no  locus  in  quo  supposed,  D.  being  only 
alleged  for  a  venue  ;  therefore,  if  the  defendant  will  make  the  place 
material,  it  must  come  on  his  part  to  shew  the  certainty  of  its. 

If  the  defendant  say,  that  the  locus  in  quo  is  six  acres  in  D.  which 
are  his  freehold,  and  the  plaintiff  say  they  are  his  freehold,  and  in 

«  3  Blac.  Com.  311.  Willes,  2'2'2,  &c.  2  Blac.  Rep.  1090. 

^  6  Mod.  120.  2  Ld.  Rayin.  1013.  e  Bio.   Abr.    f.t.    Trespass,  pi.  277.  360. 

c  Bill.  A'j.  Pri,   17.  and  see  1  psp.  Rep.  366. 

38.  but  see  Cro.  Car.  3i4,  15.  contra.  '   Jd.  pi.  1  j3. 

d  Per    FuirfuT,    Just.  22    ILdw.    IV.   17.  S  2  Salk.  433.  6  Mud.  1 17.  S.  C. 
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truth  the  plaintiff  and  defendant  have  botli  six  acres  there,  it  was  in 
one  case  determined,  that  the  defendant  cannot  give  in  evidence,  that 
he  committed  the  tresj)ass  in  his  own  soil,  unless  he  give  a  name 
certain  to  the  six  acres ;  for  otherwise,  it  is  said,  the  plaintiff  cannot 
make  a  new  assignment''.  But,  in  a  later  case*^,  it  was  determined, 
that  in  trespass  quare  clausum  fregit  in  D.  if  the  defendant  plead 
libcrum  tenementum,  without  giving  the  close  a  name,  and  issue  be 
joined  thereupon,  it  is  sufficient  for  the  defendant  to  shew  any  close 
there  that  is  his  freehold  ;  and  therefore,  in  that  case,  the  better  way 
is  to  make  a  new  assignment. 

As  the  plaintiff  may  new  assign  the  trespass  in  a  different  close,  so 
he  may  new  assign  it  in  another  part  of  the  same  close.  In  the 
latter  case,  he  ought  to  allege,  in  what  other  part  of  the  close  the 
defendant  committed  the  trespass,  as  in  the  south  or  north  part,  so 
that  the  difference  may  be  plainly  perceived*^.  If  the  defendant  justify 
under  a  right  of  way,  the  plaintiff  may  either  deny  the  existence  of 
the  right  claimed  by  the  defendant,  or,  admitting  it,  he  may  new 
assign  the  trespass,  extra  viam ;  or,  if  he  be  so  disposed,  he  may 
deny  the  right,  as  well  as  make  a  new  assignment,  by  saying  that  he 
brought  his  action,  not  only  for  the  trespass  attempted  to  be  justified, 
but  also  for  the  other  trespass  extra  viam :  And  where  the  defen- 
dant justifies  under  a  right  of  common  of  pasture,  or  turbary,  &c. 
the  plaintiff  may  state  the  trespass  to  have  been  committed  on  other 
occasions,  and  for  other  purposes,  than  those  mentioned  in  the  plea. 
But  where  the  plaintiff  complains  of  a  single  act  of  trespass,  which 
is  justified  by  the  defendant,  the  plaintiff  cannot  in  his  replication 
take  issue  upon  the  facts  of  the  justification,  and  also  newly  assign 
either  the  same  or  different  matters  ;  such  replication  and  new  assign- 
ment being  double'^  The  plaintiff  therefore,  in  such  case,  should 
either  rei>ly  to  the  plea,  or  new  assign  the  trespass,  according  to  the 
facts  of  the  case  :  If  the  plea  do  not  contain  a  complete  answer  to 
the  trespass,  then  the  plaintiff  should  reply,  by  denying  or  con- 
fessing and  avoiding  it^ ;  but  if  the  trespass  be  completely  justified 
by  the  plea,  the  plaintiff  should  not  reply  thereto,  but  make  a  new 
assignment,  if  the  facts  of  the  case  will  warrant  itf :  By  new 
assigning,  however,  he  admits  that  the  trespass  in  the  declaration  is 

a  Dyer,  23,  d  jq  East,  73.   80.  and  see  7  Taunt.  156. 

»>  2  Salk.  453.  6  Mod.   1 19.  S.  C.  and  see  e  jg  j^.^^f^  82. 

Willes,  223.  7  Durnf.    &  East,  335.  per  f  2  Wils.   3.   and  see  Cro.  Car.  228.  2 

Lawrence,    J,  Alherlon  v.   Prichard,    E.     43  Durnf.  &  East,  172.  177.  3  Durnf.  &  East, 

Geo.  III.  K.  B.  292.  7  Durnf.  &  East,  654.  11  East,  406. 

^  Lru.  Abr.  lit.  Trespass,  pi.  203. 
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answered  by  (he  plea  ;  and  therefore,  unless  a  different  trespass  of 
the  same  nature  can  be  proved,  the  plaintiff  must  fail  in  his  action\ 
And  where  the  declaration  consisted  of  two  counts,  to  the  first  of 
which  there  was  a  justification,  and  the  plaintiff  new  assigned  the 
trespass,  as  having  been  committed  at  a  subsequent  time,  but  failed 
at  the  trial  in  provini»;  his  new  assis^nment,  the  court  held,  that  he 
could  not  have  recourse  to  the  second  count :  for  by  new  assio'nin«T. 
he  admitted  that  he  did  not  intend  to  proceed  for  the  trespass  that  was 
justified,  but  to  rely  on  his  new  assignment ;  and  as  there  were  only 
two  trespasses,  one  of  which  was  admitted  to  be  answered,  he  could 
not  avail  himself  of  the  other  trespass,  both  on  the  new  assignment 
and  on  the  second  count**. 

A  new  assignment,  being  in  nature  of  a  new  declaration^  should  be 
equally  certain  ;  and  the  defendant  may  answer  it,  in  the  same  way, 
either  by  pleading  the  general  issue  of  not  guilty,  or  a  special  justi- 
fication'^. But,  in  answer  to  a  new  assignment  at  a  different  place, 
he  cannot  say  that  the  places  mentioned  in  the  plea  and  new  assign- 
ment are  the  same^ ;  for  by  new  assigning,  the  plaintiff  admits  the 
truth  of  the  j)lea,  and  is  estopped  from  giving  any  evidence  in  the 
place  stated  therein  ;  so  that  if  the  places  are  in  truth  the  same,  the 
defendant  may  take  advantage  of  it  on  the  general  issue  of  not  guilty. 
Neither  can  the  defendant  justify  at  a  different  place,  and  traverse  the 
place  mentioned  in  the  new  assignment^ 

When  a  replication  denies  the  whole  substance  of  the  defendant's 
plea,  there  the  plaintiff  ought  to  tender  an  issue,  and  conclude  to  the 
country^ :  and  it  matters  not  whether  the  replication  in  such  case 
he  with  or  without  a  traverse  ;  for  where  a  traverse  comprises  the 
whole  matter  of  the  plea,  the  replication  may  still  conclude  to  the 
country''.  But  when  a  particular  fact  is  selected  and  denied,  the 
conclusion  seems  to  depend  on  the  form  of  the  replication  :  If  it  be  so 
framed,  as  simply  to  deny  the  fact,  without  any  inducement  or  tra- 
verse, it  ought  to  conclude  to  the  country' ;  but  the  plaintiff  is  not 

•»  IG  East,  82.  ing,  i  v.  p.  601,  &c. 

•»  2  Durnf.   &   East,   176,  7.  and    see  1  SI    Bur.    316.  2  Bur.   1022.  Doug.  94. 

Durnf.  &  East,  479.  Bui.  Ni.  Pii.  17.  42S.  2  Durnf.  &  East,  442,  3. 

c  1  Kenyon,  389.  '»  1  Salk.  4. 

"*  Bro.  Abr.  tit.  Trespass, pi.  168.  359.  '  2   Durnf.  &  East,  439.    and  the  cases 

«  Id.  pi.  3.  168.  Cro.  Eliz.  355.  492,  3.  there    cited   of   Biish  v.  Leake,  T.  23  Geo. 

^  Jd.  pi.  168.     And  see  further  as  to  nero  III.    K.    B.     Slater  v.   Came,    H.    25   Geo. 

assignments,  when  necessary  or  not,  and  how  III.  K.  B.  and  Carter  v.  Yates,  T.  27  Geo. 

made,  and  the  pleadings  thereon,   1  Saund.  HI.  K.  B.  accord,  MulUiier  v.  Wilkes,  E.  23 

299.  (6).  2  Saund.  5.  (3)^  Chitty  on  Plead-  Geo.  III.  K.  B.  semh.  contra. 
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always  obli"'ed  to  reply  in  that  way,  for  in  some  cases  he  is  allowed, 
after  a  proper  inducement,  to  traverse  the  fact,  with  an  absque  hoc'' ; 
and  when  a  particular  fact  is  so  traversed,  the  replication  should 
conclude  (o  the  court,  with  an  averment  and  prayer  of  damages,  or  of 
the  debt  and  damages'* :  And  it  is  an  invariable  rule,  that  whenever 
new  matter  is  alleged  in  the  replication,  it  should  be  concluded  with 
an  averment,  in  order  to  give  the  defendant  an  opportunity  of  answer- 
ing it*^.  A  new  assignment  concludes,  by  averring  that  the  trespass 
newly  assigned  is  another  and  different  trespass  than  that  mentioned 
in  the  plea  ;  wherefore,  inasmuch  as  the  defendant  hath  not  answered 
the  trespass  newly  assigned,  the  plaintiff  prays  judgment,  and  his 
damages,  &c. 

In  the  King's  Bench,  when  the  plea  was  entered  in  the  general 
issue  book,  or  delivered  to  the  plaintiff's  attorney,  the  replication 
should  in  all  cases  be  delivered,  on  four-penny  stamped  paper*^,  to 
the  defendant's  attorney  ;  but  otherwise  it  should  be  Jiled,  on  paper 
so  stamped,  in  the  office  of  the  clerk  of  the  papers  :  And  unless  the 
replication  conclude  to  the  country,  it  should  be  signed  by  counsel. 
In  the  Common  Pleas,  the  replication  is  either  filed  in  the  prothono- 
taries  office,  or  delivered  to  the  defendant's  attorney  :  And  in  that 
court,  a  tender  of  an  issue  in  fact  must  be  signed  by  a  serjeant,  but  a 
joinder  in  issue  need  not*. 

If  the  plaintiff  reply,  without  joining  issue,  the  defendant  may  be 
called  upon  to  rejoin  ;  or  if  there  be  a  new  assignment,  he  may  be 
ruled  to  plead  thereto,  in  like  manner  as  to  the  original  declaration. 
The  rejoinder  should  be  delivered,  on  four-penny  stamped  paper*^,  to 
the  plaintiff's  attorney,  or  filed  in  the  office  of  the  clerk  of  the  papers, 
in  the  King's  Bench,  in  like  manner  as  the  replication  :  In  the  Com- 
mon Pleas,  it  is  filed  with  the  prothonotaries.  And,  after  a  rejoinder, 
if  the  parties  are  not  yet  at  issue,  the  plaintiff  must  surrejoin^  the 
defendant  rebut,  and  the  plaintiff  surrebut,  &c.  till  issue  is  joined. 
The  rule  for  these  purposes  is  given  by  the  master  or  secondaries,  in 
like  manner  as  the  rule  to  reply  ;  and  if  the  plaintiff  do  not  surrejoin, 
or  surrebut,  within  the  time  limited  by  the  rule,   or  order  for  further 

a  Fen  v.  Alston,  cited  in   1  Bur.  320,  21.  should  conclude  to  tlie  country,  or  with  a 

2Str.  8T1.  2  Wils.  313.  Barnes,   161.  S.C.  verification ;    1    Saund.   103.   (1).  327.  (1). 

Doug.  4'28.  334.   (9).   338.  (3.  7).  339.  (8).  2  Saund. 

b  Same  cases;    1    Bur.  319.  2  Durnf.    &  190.  (5).  Chitty  on  Pleading,    1  V.  p.  614, 

East,  442,  3.  &c. 

c  2  Wils.  65.  Doug.  5S.  2  Durnf.  &  East,  d  3.5  Geo.  III.  c.  184.  Sched.   Part  II.  § 

376.     And   see   further,  as  to  the  mode  of  III. 

concluding  replications,  &c.  ami  when  they  ^  j  jjo^^  ^  py]_  4(39.  3  g^g^  ^  pyj^  j»^]^ 
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time,  the  defendant  may  sign  a  judgment  of  non  pros  ;  and  it  is  not 
necessary  for  him,  in  the  King^s  Bench,  to  demand  a  surrejoinder, 
&c,  the  service  of  the  copy  of  the  rule  being  deemed  a  demand  of 
itself:  but  in  the  Common  Pleas,  a  surrejoinder,  &c.  must  be  de- 
manded, before  judgment  is  signed.  If  the  defendant,  on  the  other 
hand,  neglect  to  rejoin  or  rebut,  when  called  upon  for  that  purpose, 
the  plaintiff,  in  the  King's  Bench,  may  strike  out  the  previous  plead- 
ings, and  sign  judgment  by  default,  as  for  vrant  of  a  plea\ 

«  J  Dunif.  &  East,    152.    And   see  further,   as  to  rejoinders,  &c.  1  Saund.   318.  b.  (1). 
Chitty  on  Pleading,  1  V.  p.  627,&c. 
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CHAP.  XXX. 


Of  Demurrers,  and  Amendment. 

Demurrer  admits  the  facts,  and  refers  the  law  arising  thereon 
to  the  judgment  of  the  court^ :  And  it  is  either  to  the  whole  of 
part  of  a  declaration  ;  or  to  the  plea,  replication,  &c.  When  there 
are  several  counts  in  a  declaration,  some  of  wliich  are  good  in  point 
of  law,  and  the  rest  bad,  the  defendant  can  only  demur  to  the  latter  j 
for  if  he  were  to  demur  generally  to  the  whole  declaration,  the  court 
would  give  judgment  against  him^.  So,  if  the  sum  demanded  by  a 
declaration  in  scire  facias  be  divisible  on  the  record,  and  there  be  no 
objection  to  one  part  of  it,  a  demurrer  which  goes  to  the  whole  is  bad"^. 
If  a  plea  or  replication,  which  is  entire,  be  bad  in  part,  it  is  in  general 
bad  for  the  whole"^ :  But  a  plea  of  set  off,  wherein  the  demands  are 
divisible,  and  in  nature  of  several  counts  in  a  declaration,  forms  an 
exception  to  this  rule''. 

Demurrers  are  general  or  speciaV :  the  former  are  to  the  «mZ>- 
stance,  the  latter  to  the  form  of  pleading.  Thus,  if  a  defective  title 
be  alleged,  it  is  a  fault  in  substance,  for  which  the  party  may  demur 
generally  ;  but  if  a  title  be  defectively  stated,  it  is  only  a  fault  in 
form,  which  must  be  specially  assigned  for  cause  of  demurrer.  Of 
the  latter  nature  is  duplicity  :  and  it  is  not  sufficient  to  say  that  the 
pleading  is  double,  or  contains  two  matters  ;  but  the  party  demurring 
must  specially  shew  wherein  the  duplicity  consists". 

At  common  law,  there  were  special  demurrers,  but  they  were  never 
necessary  except  in  cases  of  duj)licity,  and  therefore  were  seldom 
used  ;  lor  as  the  law  was  then  taken  to  be,  upon  a  special  demurrer, 
the  party  could   take  advantage  of  no  other  defect  in   the   pleadings, 

a  Co.  Lit.  71.  b.  5  Mod.  132.  f  Co.  Lit.  72.  a.  And  for  the  forms  of  ge- 

l>  1  Sauiid.  286.  (9).  2  Saund.  380.  (14).  neral  demurrers  to  declarations  and  pleas, 

1  Wils.  248.  1  New  Rep.  C.  P.  43.  &c.  and  joinders  therein,  see  Append.  Chap. 

0  11  East,  365.  XXX.  §  1,  2.  5,  6. 

d  1  Saund.  28.  (2).    337,    (1).  2  Saund.  6  R.  M.    1654.  §  17.  K.  B.    R,  M.    1654. 

124.   1  Salk.  312.    1  Durnf.  &  Ea.-^t,   40.   3  §  20.  C.  P.    1   Silk.  219.  Willes,  220.   Cas. 

Durnf.  &  East,  374.  Chitty  on  Pleading,    1  iewp.  Hardw.    167.   and  see  1    Saund.    337. 

V.  p.  523,  4.  l>.  (3). 

e  2  Blac.  Hep.  910. 


OF   DEMURRERS.  751 

but  of  that  which  was  specially  assigned  for  cause  of  his  demurrer  : 
but  upon  a  general  demurrer,  he  might  take  advantage  of  all  manner 
of  defects,  that  of  duplicity  only  excepted.  And  there  was  no  incon- 
venience in  this  practice ;  for  the  pleadings  being  at  bar  viva  voce, 
and  the  exceptions  taken  ore  tenus,  the  causes  of  demurrer  were  as 
well  known  upon  a  general  demurrer,  as  upon  a  special  one^ 

Afterwards,  when  the  practice  of  pleading  at  bar  was  altered, 
this  public  inconvenience  followed  from  the  use  of  general  demurrers  ; 
that  the  parties  went  on  to  argument,  without  knowing  what  they  were 
to  argue :  and  this  was  the  occasion  of  making  the  statute  27  Eliz. 
c.  5.  by  which  it  is  enacted,  that  "  after  demurrer  joined  and  entered  in 
*'  any  action  or  suit,  in  any  court  of  record,  the  judges  shall  proceed 
"  and  give  judgment,  according  as  the  very  right  of  the  cause  and 
"  matter  in  law  shall  appear  to  them,  without  regarding  any  im- 
"  perfection,  defect  or  want  of  form,  in  any  writ,  return,  plaint,  de- 
"  ciaration,  or  other  pleading,  process,  or  course  of  proceeding 
*'  whatsoever,  except  those  only  which  the  party  demurring  shall 
*'  specially  and  particularly  set  down  and  express,  together  with  his 
"  demurrer."  This  statute,  by  making  known  tl>e  causes  of  de- 
murrer, was  so  far  restorative  of  the  common  law^  :  and  as  a  ge- 
neral demurrer  before  did  confess  all  matters  formally  pleaded,  so 
by  this  statute,  whenever  the  right  sufficiently  appeared  to  the  court, 
it  confessed  all  matters,  though  pleaded  informally''. 

But  there  were  still  many  defects  and  imperfections,  which  were 
not  aided  as  form  upon  a  general  demurrer:  to  remedy  which  it  was 
enacted,  by  the  statute  4  Ann.  c.  16.  that  "  no  advantage  or  ex- 
"  ception  shall  be  taken  of  or  for  an  immaterial  traverse,  the  default 
*'  of  entering  pledges  upon  any  bill  or  declaration,  the  default  of 
*'  alledging  a  profert  in  curia  of  any  bond,  bill,  indenture,  or  other 
**  deed,  mentioned  in  the  declaration  or  other  pleading,  or  of  letters 
"  testamentary,  or  letters  of  administration,  the  omission  of  vi  et 
"  armis  or  contra  pacem,  the  want  of  averment  of  hoc  paratus  est 
**  verijicare,  or  hoc  paratus  est  verijicare  per  recordum,  or  not 
"  alledging  prout  patet  per  recordum^ :  but  the  court  shall  give 
"  judgment  according  to  the  very  right  of  the  cause,  without  re- 
"  garding  any  such  imperfections,  omissions  and  defects,  or  any  other 
**  matter  of  like  nature,  except  the  same  shall  be  specially  and  par- 
"  ticularly  set  down,  and  shewn  for  cause  of  demurrer,  notwith- 
"  standing  the  same  might  have  heretofore  been  taken  to  be  matter 
"  of  substance,  and  not  aided  by  the  statute  of  Queen  Elizabeth,  so 

^  3  Salk.  123.  c  n  East,  51 6.  565. 

*»  Hob.  '233. 
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"  as  sufficient  matter  appear  in  the  pleadings,  upon  which  the  court 
*'  may  give  judgment,  according  to  the  very  right  of  the  cause.'' 
Since  the  making  of  these  statutes,  the  party,  on  a  general  demurrer, 
can  only  take  advantage  of  defects  in  substance ;  and  therefore,  if 
the  defects  be  not  clearly  of  that  nature,  it  is  safest  to  demur  specially, 
in  which  case  he  may  not  only  take  advantage  of  such  defects,  but 
also  of  any  others  that  are  specially  set  down^  The  plaintiff,  how- 
ever,  need  never  demur  specially  to  a  plea  in  abatement''. 

All  demurrers,  whether  general  or  special,  must  be  signed  by 
counsel  in  the  King's  Bench"^,  or  a  serjeant  in  the  Common  Pleas'*; 
and,  in  the  King's  Bench,  general  demurrers  to  the  declaration  must 
be  delivered*,  on  four-penny  stamped  paper*",  to  the  plaintiff's  at- 
torney ;  but  special  demurrers,  or  general  demurrers  after  special 
pleas,  must  be  filed  in  the  office  of  the  clerk  of  the  papers,  who  makes 
copies  of  them.  In  the  Common  Pleas,  all  demurrers,  whether  ge- 
neral or  special,  may  either  be  filed  in  the  prothonotaries  office,  or 
delivered  to  the  opposite  attorney^.  And  when  either  party  has  de- 
murred, he  should  obtain  a  rule  from  the  master  in  the  King's  Bench, 
and  enter  it  with  the  clerk  of  the  rules,  for  the  opposite  party  to  join 
in  demurrer  ;  a  copy  of  which  rule  should  be  duly  served.  In  the 
Common  Pleas,  a  rule  to  join  in  demurrer  is  given  with  the  se- 
condaries, in  like  manner  as  the  rule  to  plead ;  and  a  joinder  in 
demurrer  should  be  demanded,  before  judgment ;  and  in  that  court, 
a  joinder  in  demurrer  must  have  a  Serjeant's  hand''.  The  defendant, 
we  may  remember,  cannot  waive  a  general  demurrer  to  the  declara- 
tion, in  the  King's  Bench  ;  but  a  special  one  may  be  waived,  after 
the  book  is  made  up,  unless  the  defendant  has  been  previously  ruled, 
and  elected  to  abide  by  it'.  In  the  Exchequer  it  is  a  rule'',  that  "  in 
all  cases  where  the  plaintiff  demurs  to  the  defendant's  plea,  repli- 
cation, or  other  subsequent  pleading,  and  the  defendant  joins  in 
demurrer,  the  plaintiff  shall  be  at  liberty  to  enter  the  issue  in  law 
upon  the  roll,  and  move  for  a  concilium,  vkfithout  giving  the  defen- 
dant any  rule  to  bring  in  the  demurrer  book." 


a  1  Saund.  337.  J.  (3).  And  see  further,  as  f  55  Geo.  III.  c.    184.    Srhed.    Part    TI 

to  demurrers   and  joinders,  Ch'itty  on  Plead-  §111. 

ing.l  V.  p.  638,  &c.  e  Imp.  C.  P.  347. 

b  Per  Bnyley,  J.  2  Maule  &  Sel,  485.  Ante,  *>  2  Bos.  &  Pul.  336.  and  see  3  Bos.  &  Put. 

690.  ni.innotis. 

«  Per  Cur.  T.  21  Geo.  III.  K,  B.  »  Ante,  726,  7. 

<»  Dovglasv.  Child,  E.  33  Geo.  III.   C.  P.  ^  R.  T.    26  &  27  Geo.  II.  §  4.  in  Scac. 

Allen  V.  Hall,  Imp.  C.  P.  346,  7.  S.  P.  Man.  Ex.  Append.  211. 

'  1  Chit.  Rep.  212.  2  Chit.  Rep.  293. 
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When  either  party  demurs,  the  other,  in  due  time,  joins  in  de- 
murrer, and  proceeds  to  argument ;  or  he  amends,  discontinues^  or 
enters  a  nolle  prosequi^. 

Amendments  are  either  at  common  law,  or  by  sfatute^  At  com- 
mon law,  there  was  very  little  room  for  amendments  :  for,  accordino- 
to  Britton,  the  judges  were  to  record  the  parols,  or  pleadings,  de- 
duced before  tliera  in  judgment ;  but  they  were  not  to  erase  their  re- 
cords, nor  amend  them,  nor  record  against  their  enrolment"^,  &c.  All 
mistakes,  however,  were  amendable  at  common  law,  during  the  same 
term* ;  and  afterwards,  an  amendment  was  in  some  instances  per- 
mitted, as  in  (he  recital  of  a  writ,  or  entry  of  an  essoin  or  continu- 
ances^, &c.  So,  at  common  law,  when  the  pleadings  were  ore  tenun 
at  the  bar  of  the  court,  if  any  error  was  perceived  in  them,  it  was  pre- 
sently amended'^.  Afterwards,  when  the  pleadings  came  to  be  in 
paper,  it  was  thought  but  reasonable  that  the  parties  should  have  the 
like  indulgence''.  And  hence  it  is  now  settled',  that  whilst  the  plead- 
ings are  in  paper,  and  before  they  are  entered  of  record,  the  court  or 
a  judge  will  amend  the  declaration",  plea',  replication"",  &c.  in  form 
or  in  substance,  on  proper  and  equitable  terms  :  and  declarations  in 
actions  on  bail  bonds  may  be  amended,  in  the  Common  Pleas,  as 
well  as  any  other  declarations".  Amendments  are  commonly  made 
by  summons  and  order,  at  a  judge's  chambers ;  and  when  the 
amendment  proposed  is  material,  it  cannot  be  made  by  a  judge  at 
nisi  prius". 

The  declaration  may  be  amended,  in  form  or  in  substance  :  and  it 
may  be  so  amended,  even  after  a  plea  in  abatement  of  raisnomerP,  or 
the  statute  of  additions'!,  &c.  or  a  plea  of  nul  tiel  records  And 
leave  has  been  granted,  upon  the  application  of  the  plaintiff,  to  amend 
the  declaration  after  verdict,  by  increasing  the  damages  laid,  accord- 
ing to  the  truth  of  the  case,  as  found  by  the  jury ;  the  former  verdict 

a  Ante,  750.  o  1  Stark.  ISi.  Pri.   li. 

*»  Co.  Lit.  72.  a.   R.  M,  1654.  §  17.  K.B.           PI  Salk.  50.   1  Ld.  Raym.  669.  S.  C.    1 

R.  M.  1654.  §  20.  C.  P.    Ante,  735,  6,  7.  Str.  11.   Cas.  ie)7ip.  HarJw.  44.    7  Diirnf.  & 

c  1  Str.  137.  East,  69S.  3  Maule  &  Sel.  450. 2  Chit.  Rep. 

d  4  Inst.  255.  Gilb.  C.  P.  107.  8.  28.  Per  Cur.  H.  32  Geo.  III.  C.  P.    Imp. 

e  8  Co.  157.  Gilb.  C.  P.  108.  C.  P.228. 

*■  Gill).  C.  P.  108,  9.  q  2   Str.  739.   2  Ld.  Raym.    1472,   S.  C. 

e  10  Mod.  88.   1  Str.  11.  but  see  1  Salk.  50.   2  Ld.  Rayra.    859.  S.  C. 

'»  2  Salk.  520.  Gilb.  C,  P.  114,  15.  Id.  1307.  contra. 

»  1  Salk.  47.  3  Salk.  31.  ^  I  Wils.  87.  7  Durnf.  &  East,  447.   (dj. 

^  1  Wils.  7.  2  Chit.  Rep,  27.  K.  B.    and  see  Cas.  Pr.  C. 

»  Id.  223.  P.  76,  Barnes,  3,  S.  C^  Id.  4,  5.  but  see  I 

«n  Id.  76.  Salk.   52.   6   Mod.   263.    310.   S.  C.  semb. 

•*  Barnes,  26.  114.  _                  conlra.  See  also  2  Bur.  901. 
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being  at  the  same  time  set  aside,  and  a  new  trial  granted,  to  enabie 
the  defendant  to  make  his  defence  to  the  demand  so  enlarged^  So, 
after  a  nonsuit  had  been  set  aside  in  prohibition,  the  plaintiff  had 
leave  to  amend  the  suggestion,  which  inadvertently  alleged  immemorial 
payment  of  tithes  to  the  king  and  his  predecessors,  by  inserting  "  and 
to  such  other  person  or  persons  as  had  or  claimed  title  thereto''."  And 
the  court  of  Common  Pleas  permitted  the  record  to  be  amended,  and 
a  new  trial  had,  after  nonsuit  for  a  variance,  in  an  undefended  cause*". 
But,  in  the  King's  Bench,  the  plaintiff  was  not  formerly  allowed  to 
add  a  new  count  to  his  declaration,  under  pretence  of  amending  it, 
after  plea  pleaded,  or  after  the  end  of  the  second  term  from  the  return 
of  the  writ"* :  and  a  new  right  of  action  was  considered,  in  this  re- 
spect, as  a  new  counts  Yet,  where  the  plaintiffs  declared  as  execu- 
tors, on  a  promise  to  their  testator,  and  issue  was  joined  on  a  plea  of 
the  statute  of  limitations,  the  court  of  King's  Bench,  after  two  terms, 
permitted  the  plaintiffs  to  amend,  by  laying  the  promise  to  have  been 
made  to  themselves*^:  But  the  amendment  in  this  case  was  under 
particular  circumstances  ;  and  if  it  had  not  been  allowed,  the  action 
would  have  been  lost,  by  the  running  of  the  statute  of  Hmitations^ 
It  is  now  the  practice  however,  in  the  King's  Bench,  to  permit  a  new 
count  to  be  added  after  the  end  of  the  second  term,  when  the  cause 
of  action  is  substantially  the  same ;  though  not  for  a  different  cause  of 
action. 

In  (he  Common  Pleas,  the  course  of  the  court  formerly  was,  that 
the  plaintiff  might,  at  any  time  before  tlie  end  of  the  second  term, 
have  leave  to  amend  his  declaration,  by  adding  new  counts,  but  not 
afterwards''.  At  present,  however,  it  is  not  an  invariable  rule  in  that 
court,  that  a  new  count  shall  not  be  added  after  the  second  term. 
The  principle  of  the  rule  is,  that  as  the  plaintiff  would  have  been  out 
of  court  at  the  end  of  the  second  term,  if  he  had  not  declared  at  all, 
so  the  court  will  not  suffer  him  to  declare  upon  a  fresh  cause  of 
action,  after  that  time  has  elapsed' ;  but  when  the  cause  of  action 
is  substantially  the  same,  a  new  count  may  be  added  :  Therefore, 
where  the  plaintiff,  having  obtained  leave  to  amend  a  count  in  his 

»  7  Duinf.  &  East,  13Q.  and  see  2  Chit.  d  R.  M.  10  Geo.  II.  reg.  2.  in  notis,  K.  B. 

Bep.  27.  1  wils.  149.  Say.  Rep.  97.  131.  234. 

•>  Franklin  V.  Holmes,  T.  21  Geo.  III.  K.  e  Say.  Rep.  234. 

E-  '"2   Str.    890.    Fitzgib.    193.   1  Barnard. 

c  3  Taunt.  31.  and  see2  Bo3.  &  Pul.  243.  K.  B.  408.  418.  S.  C.  1  Kenyon,  141. 

1  New  Rep.  C.  P.  28.  9  East,  335.  1  Stark.  g  i  Wils.  149.  Say.  Rep.  235,  6.  and  see 

Ni.  Pri.  312,  13.  5  Barn.  &  Aid.  896,  but  Barnes,  488. 

see  5  Moore,  164.   2  Erod.  &  Bing.  397.  S.  i'  Cas.  Pr.  C.  P.  131.  and  see  Barnes,  19. 

.  ^'  '^o'^iru.  I  2  Marsh.  60,  per  Gibbs,  Ch.  J, 
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declaration,  added  new  counts,  which  contained  no  new  cause  of 
action,  but  only  varied  the  manner  of  stating  that  which  was  de- 
murred to,  the  court  of  Common  Pleas  would  not  order  them  to  be 
struck  out".  So,  in  an  action  by  the  assignees  of  a  bankrupt,  for  the 
rescue  of  goods  distrained  for  rent  due  to  the  bankrupt,  that  court 
allowed  the  declaration  to  be  amended,  by  adding  new  counts,  stating 
the  facts  to  have  taken  place  in  the  time  of  the  provisional  assig- 
tiees,  though  two  terms  had  elapsed  since  the  return  of  the  writ, 
the  cause  of  action  being  substantially  the  same"*.  In  an  action  for 
money  lost  by  stock-jobbing,  on  the  statute  7  Geo.  II.  c.  8.  the 
court  of  Common  Pleas  permitted  the  declaration  to  be  amended, 
as  between  the  plaintiff  and  defendant,  by  changing  it  from  a«- 
sumpsit  to  debf^ :  But  where  the  plaintiff,  having  sued  out  process 
in  debt,  declared  in  case,  by  which  the  bail  were  discharged,  that 
court  refused  to  amend  the  declaration,  by  changing  it  from  case 
to  debt^.  And  in  an  action  of  debt,  to  recover  penalties  against  a 
sheriff's  officer  for  extortion,  on  the  statute  32  Geo.  II.  c.  28.  that 
court  will  not  allow  the  declaration  to  be  amended,  by  adding  new 
counts  on  the  statute  23  Hen.  VI.  c.  9". 

In  a  real  action,    it  is  not  of   course    to   amend  the  declaration 
or  count,  in  the  Common  Pleas  ;   but  the  demandant  ought  to  make 
out  a  case  by  affidavitf*.    And  the  court  refused  to  allow  the   de- 
mandant in  a  writ  of  right  to  amend  the  mistake  of  a  christian  name 
in  the  count,  or  to  discontinue  the  suit,  though  an  affidavit  account- 
ing for  the   mistake  was  produced^.     In   a  subsequent  case,  they 
refused  to  permit  the  count  in  a  writ  of  right  to  be  amended,  by 
introducing  an  additional  step  in  the  descent ;  though  it  was  sworn 
that  the  mistake  had  arisen  from  the  demandant  having  been  mis- 
informed in  the  country,  where  inquiry  had  been  made,  respecting  the 
title,  and  that  the  demandant  would  be  barred,  unless  the  amendment 
were   allowed''.     So,  they  would  not  allow  him  to  quash  a  writ  of 
summons,  which  had  been  irregularly  executed'.      And  an  amend- 
ment of  the  disseisor's  name  was  refused,    in  a  writ  of  entry  sur  dis- 
seisin en  le  post^.     But  a  declaration  on  a  writ  oi  partition,  and  the 
sheriff's  return,  were  amended,  by  striking  out  an  erroneous  descrip- 
tion of  the  quality  of  the  estates  conveyed  to  the  different  parties'. 

a  6  Taunt.  300.   1  Marsh.  609.  S.  C.  e  1  New  Rep.  C.  P.  64.  2  New  Rep.  C.  P. 

l>  6  Taunt.  358.  2  Marsh.  59.  S.  C.  429.  Ante,  733.  but  see  2  Wils.  113.2  Blac. 
<:  6  Taunt.  419.  2  Marsh.  124.  S.  C.  and       Rep.  758.  3  Wils.  20G.  S.  C. 

see  6  Taunt.  422.  2  Marsh.  125.  (a).  ^  1  New.  Rep.  C.  P.  23J. 

<J  6  Taunt.  483.  2  Marsh.  185.  S.  C.  '1  Marsh.  602. 

e  5  Moore,  330.  "  4  Taunt.  572. 

*  3  Bos.  54  Pul.  456.  >  6  Taunt.  193.  I  Marsh.  537.  S.  C. 
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Fines  and  recoveries,  being  considered  as  comnaon  assurances^ 
the  court  of  Common  Pleas  will  amend  them,  when  they  have  suf- 
ficient authority,  so  as  to  effectuate  the  intention  of  the  parties.  The 
ground  upon  which  the  court  proceeds,  in  making  these  amendments, 
is  the  statute  8  Hen.  VI.  c.  12.  which  authorizes  them  to  amend  the 
misprision  of  the  clerk ;  and  as  the  praecipe  is  the  cursitor's  in- 
struction for  an  original  writ,  so  a  deed  to  lead  the  uses  is  considered 
as  his  instruction  for  a  fine  or  recovery^  By  the  above  statute,  a 
mistake  in  the  form'',  /esfe%  or  return'^  of  a  writ  of  covenant  for 
levying  a  fine,  or  writ  of  entry  for  suffering  a  recovery^  may  be 
amended  by  the  court,  where  the  mistake  was  occasioned  by  the  mis- 
prision of  the  clerk,  and  there  is  something  to  amend  by  ;  but  other- 
wise, it  seems,  it  is  not  amendable^ 

Fines  may  in  general  be  amended,  by  the  deed  to  lead  or  declare 
the  uses",  in  the  names  of  the  parties'',  or  in  the  description  of  the  pre- 
mises', or  of  the  place  where  they  are  situate''  ;  and,  in  a  late  case', 
the  court  permitted  a  fine  to  pass  as  to  all  the  conusors  except  one, 
whose  acknowledgment  had  been  taken  incorrectly,  and  whose  inte- 
rest was  so  inconsiderable  that  the  parties  did  not  think  it  worth 
Avhile  to  have  another  fine.  So,  the  court  allowed  the  warranty  in  a 
fine  to  be  amended,  by  altering  it  from  a  warranty  by  the  husband 
and  wife,  and  the  heirs  of  the  husband,  to  a  warranty  by  the  husband 
and  wife,  and  the  heirs  of  the  wife'''.  But  where  there  was  no  deed 
to  declare  the  uses,  they  would  not  permit  an  alteration  to  be  made 
in  the  christian"  or  sirnames"  of  the  parties  :  And  if  the  name  of  a 
party  be  written  on  an  erasure,  this,  being  a  suspicious  circumstance, 
must  be  explained  by  affidavit,  before  the  amendment  can  be  made'' ; 
although  the  party  had  signed  his  right  name  at  the  foot  of  the  deed^. 
Where  the  deed  was  general,  and  the  intent  only  proved  by  affidavit, 
the  court  would  not  allow  the  number  of  acres  inserted  in  a  fine  to  be 

a  Barnes,  22.  k  Cas.  Pr.  C.  P.  10.  52.  121.  Barnes,  216. 
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452.  S.  C.  but  see  8  Taunt.  87. 

•>  1  Marsh.  578.  6  Taunt.  586.    1  Moore,  »  2  Blac.  Rep.  816.  4  Taunt.  226. 
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see  2  Bos.  &  Pul.  455.  P  3   Moore,   23.  8  Taunt.   693.  S.  C.  1 

i  Cas.  Pr.  C.  P.  10.  4  Taunt.  257.  70S.  Brod.  &  Bing.  15. 

6  Taunt.  276.  7  Taunt.  79.   2  Marsh.  391.  q  3  Moore,  241. 
S.  C.  8  Taunt.  74.  335. 
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Kicreased''.  So,  where  a  fine  was  levied  of  thirty  acres  of  land,  twelve 
acres  of  meadow,  and  twenty  Jive  acres  of  pasture,  and  in  the  deed 
to  lead  the  uses,  the  estate  was  described  as  consisting  of  thirty  Jive 
acres  in  the  whole,  the  court  refused  to  amend  the  fine,  by  increasing 
the  quantity  of  each  species  of  land,  so  as  to  make  each  cover  the 
whole  quantity  intended  to  be  conveyed''.  So,  where  a  fine  com- 
prised only  lands  lying  in  the  parishes  of  S.  and  S.,  within  a  larger 
district,  the  deed  so  describing  the  lands,  which  were  in  truth  within 
the  parish  of  F.  in  the  same  district,  the  court  refused  to  amend  the 
fine,  by  inserting  also  the  parish  of  F^  And  where  a  mistake  having 
been  made  in  the  concord  of  a  fine,  in  the  number  of  messuages  to  be 
conveyed,  the  writ  of  covenant  was  altered  in  conformity  thereto,  but 
was  afterwards  restored  to  its  original  form  ;  the  court  would  not 
amend  the  concord  by  the  writ  of  covenant  so  altered,  but  left  the 
party  to  his  remedy  by  a  new  caption,  or  by  re-acknowledging 
the  concord'*.  So,  if  there  be  two  pnscipes  to  a  fine,  and  the  premises 
be  described  in  the  one  as  manors  tithes  and  tenements,  and  in  the 
other  as  tenements  only,  the  court  will  not  allow  the  fine  to  pass*^. 

The  court  in  one  case  permitted  the  name  of  a  parish  to  be 
inserted  in  a  fine,  according  to  the  deed  to  lead  the  uses,  although, 
on  account  of  the  length  of  time  which  had  elapsed  since  the  date 
of  the  deed,  no  one  could  swear  that  the  parcels  lying  in  that  parish 
were  intended  to  pass'';  and  in  another,  the  fine  was  amended,  by 
inserting  a  parish  different  from  that  which  was  named  in  the  deed 
to  lead  the  uses,  it  being  certain  by  th#  deed,  which  specified  the 
quantities  and  occupiers,  that  the  land  was  intended  to  pass?.  And  a 
fine  may  be  amended,  by  substituting  one  county  for  another,  if  it 
appear  that  the  lands  intended  to  pass  are  situate  in  the  same 
parish,  which  runs  into  both  counties''.  But  in  general,  an  amend- 
ment cannot  be  made,  by  transposing  parishes  from  one  county  to 
another'.  A  fine  may  also  be  amended,  where  there  has  been  a 
mistake  in  the  entry  of  the  king's  silver"",  or  of  the  proclamations'; 
or  a  fine  with  double  operation,  by  striking  out  lands  in  reversion'". 
And  the  concord  of  a   fine    being  lost,    before   it    had   passed  the 

^  2  Blac.  Rep.  1'20'2.  and  see  1  H.  Blac.  see  3  Taunt.  303.  1  Marsh.  532. 
73,  *»  8  Taunt.  87.  1  Moore,  530.  S.  C. 

^  6  Taunt.  58.  1   Marsh.  446.8.0.    and  i  4  Taunt.  708.   and  see  3   Taunt.  418. 

see  3  Moore,  70.  and  the  other  cases  referred  to  in  8  Taunt. 

c  G  Taunt.  284.  88.  1  Moore,  530.  S.  C,  accord. 

^  Id.l.l  Marsh.  406.  S.  C.  ^5  Rep.  43. 

e  3  Moore,  210.  '  Id.  44. 

^  2  Taunt.  1.  «>  5  Taunt.  631. 

s  5  Taunt.  207.  1  Marsh.  23.  b.  C.  and 
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custos  brevium  office,  the  court  permitted  a  new  concord  and  ac* 
knowledgraent  to  be  prepared,  and  the  fine  to  be  perfected%  So,  a 
fine  was  allowed  to  pass,  by  a  copy  of  the  prsecipe  and  concord  left 
with  the  chief  justice,  and  signed  by  the  parties,  the  original  having 
been  losf*.  But  although  the  court  will  amend  a  fine  in  matters  of 
form,  yet  when  it  is  recorded  of  one  term,  they  will  not  alter  it,  and 
make  it  a  fine  of  another*^ :  And  in  general,  a  fine  cannot  be  amended, 
without  an  affidavit  connecting  it  with  the  deed  produced  to  warrant 
the  araendmenf^. 

Recoveries  in  like  manner  may  be  amended,  by  the  deed  to  lead 
the  uses,  in  striking  out%  altering^,  adding  to^,  or  transposing^  the 
names  of  the  parties  :  and  where  a  recovery  was  intended  to  be  suf- 
fered by  A.  B.  and  C.  his  wife,  but  the  name  of  the  wife  was  totally 
omitted,  the  court  ordered  it  to  be  amended'.  So,  a  recovery  may  be 
amended  in  fieri,  by  substituting  a  new  commissioner  for  the  deman- 
dant in  the  dedimus  potestatem,  and  retaking  the  acknowledgment''. 
But  the  court  would  not  amend  a  recovery,  by  inserting  the  name  of 
the  husband  of  a  vouchee' ;  nor  by  substituting  the  name  of  one  joint- 
tenant  to  the  priecipe,  for  that  of  his  companion"".  And  a  recovery 
cannot  be  amended,  by  inserting  an  additional  christian  name  of  the 
vouchee,  if  he  has  always  been  known,  and  signed  the  deed  to 
make  a  tenant  to  the  prsecipe,  without  such  name".  A  warrant  of 
attorney  in  a  recovery  was  amended  in  one  case,  by  inserting  an 
additional  christian  name  of  the  vouchee"  ;  and  in  another,  by  sub- 
stituting the  name  of  the  attorney  for  that  of  the  vouchee,  which  had 
been  inserted  by  mistake  instead  of  the  attorney'sP  :  But  it  is  now 
settled,  that  the  court  will  not  amend  a  warrant  of  attorney,  which  is 
the  act  of  the  party'' :  and  therefore  they  refused  to  amend  a  recovery, 
by  adding  the  name  of  one  of  the  parties,  which  had  been  omitted  in 
the  warrant  of  attorney  j  nor  would  they  suffer  the  recovery  to  pass 
with  this  defects  The  praecipe  for  the  writ  of  entry  however,  at  the 
head  of  the  warrant  of  attorney,  is  not  so  conclusively  a  part  of  it, 

a  4  Taunt.  195.  514.  2  Brod.  &  Bing.  98.  S.  C. 

^  6  Taunt.  231. 1  Marsh.  533.  S.  C.  «  Cas.  Pr.  C.  P.  127. 

^  2  Dlac.  Rep.  788.  and  see  Vin.  Abr.  tit.  k  5  Taunt.  747. 

Fme,  B.  b.  2.  Wilson  on  Fines,  53.  •  l  Taunt.  478. 

«*  6  Taunt.  432.  ,n  4  Taunt.  101.  and  see  3  Moore,  577. 

e  3  Taunt.  59.  5  Taunt.  73.  7  Taunt.  697.  «  8  Taunt.  645.  2  Moofe,  721.  S.  C. 

«  Cas.  Pr.   C.  P.  127.  Piggot,  170,  71.  2  o  4  Taunt.  196. 

Blac.   Rep.    1230.  8  Taunt.   226.    556.  4  v  Id.  98. 

Moore,  514.  2  Brod.  &  Bing.  98.  S.  C.  16  Taunt.  373. 

R  8  Taunt.  27.  but  see  3  Moore,  577.  ^  Jd.  652.  2  Marsh.  328.  S.  C. 

*•  Barnes,  C4.  2  Taunt.  222.   4  Moore, 
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but  that  it  may  be  amended,  after  execution,  by  the  writ  of  entry* : 
And  where  the  vouchee's  warrant  of  attorney  in  a  recovery  omitted  to 
express,  in  the  body  of  the  warrant,  against  whom  the  plea  of  land 
was,  which  appeared  by  the  prsecipe^  the  court,  though  they  would 
not  amend  the  warrant  of  attorney,  held  that  the  authority  must  refer 
to  the  plea  as  described  by  the  prsecipe,  and  permitted  the  recovery 
to  pass^.  So,  a  recovery  was  permitted  to  pass,  where  the  warrant  of 
attorney  did  not  state  between  whom  the  plea  of  land  was ;  it  being 
evident  from  the  prsecipe^  for  what  purpose  the  attornies  were  ap- 
pointed'= :  and  also,  where  the  warrant  of  attorney  was  "  in  a  plea  of 
land,"  omitting  the  words  "  to  gain  or  lose*^.'*  And  if  a  wrong  sir- 
name  of  the  deman<Iant  be  inserted  by  mistake  in  the  warrant  of 
attorney  and  subsequent  instruments,  the  court  will  allow  the  recovery 
to  pass,  on  the  production  of  a  new  warrant  of  attorney  rectifying 
such  mistake,  and  on  depositing  the  other  instruments  with  the  officer 
in  the  mean  time*.  But  where  the  prsscipe,  in  the  vouchee's  war- 
rant of  attorney  in  a  recovery,  rightly  described  the  parties  to  the 
plea,  but  the  body  of  the  warrant  of  attorney  expressed  that  the 
vouchee  appointed  his  attorney,  to  gain  or  lose  in  a  plea  of  land 
against  the  tenant,  instead  of  the  demandant,  the  court  refused 
either  to  amend  the  warrant  of  attorney,  or  to  suffer  the  recovery  to 
pass,  and  construe  the  latter  clause  as  repugnant  and  inoperative^ 
So,  they  would  not  direct  their  officer  to  pass  a  recovery,  where  there 
was  a  mistake  in  the  form  of  the  entry,  to  which  the  warrant  of 
attorney  related,  by  making  it  a  demand,  instead  of  a  prs&cipe^  ;  nor 
would  they  permit  the  same  mistake  to  be  rectified,  by  amending  the 
warrant  of  attorney''. 

So,  a  recovery  may  be  amended,  by  the  deed  to  lead  the  uses,  in  the 
description  of  the  premises,  or  of  the  place  where  they  are  situate'. 
In  the  former  case  it  may  be  amended,  by  inserting  other  pre- 
mises not  mentioned  therein,  according  to  the  deed  to  lead  the  uses, 
on  payment  of  an  additional  fine  at  the  alienation  office"" :  and  it  has 

a  7  Taunt.  434.  1    Moore,   130.  S.  C.  In  e  8  Taunt.  167. 

the  printed  reports  of  this  case,  thepreecipe  ''  Id.  168. 

for    the  writ    of  entry    is    inappropriately  •  Cas.  Pr.  C.  P.  9,  10.  17.  30.  Com.  Kep. 

called  thecfl/j/ionof  the  warrant  of  attorney.  386.  S.  C.  Cas.  Pr.  C.  P.  85.  Pr.  Reg.  371. 

3  Moore,  499.  n.  1  Brod.  &  Bing.  96.  S.  C.  S.  C.  Piggot,  171,  2.  Barnes,    '21,   2  Blac. 

and  see  1  Bing.  22.  72.  Rep.  747.  3  Wils.  154.  S.  C.  2  Blac.  Rep. 

^  6  Taunt.  373.  and  see  7  Taunt.  435.  1065.  1  H.  Blac.  73.  2  Bos.  &  Pul.  560.578. 

faj.  4  Taunt.  249.  738.  749.  5  Taunt.  624.  661. 

c  8  Taunt.  164.  6  Taunt.  177.  1  Marsh.  532.  S.  C.  8  Taunt. 

^  Id.  ibid.                                             '  86. 

«  3  Moore,  673.  k  \  bqs.  &  Pul.  137.  2  Bos.  &  Pul.  578. 

'  1  Brod.  &  Bing.  92.  3  Moore,  495.  S.  C.  580.  {a}.  1  Taunt.  257.  355.  484.  3  Taunt. 
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been  amended,  by  increasing  the  quantities  of  specific  closes,  de- 
scribed in  the  deed  as  being  less  than  they  really  were".  But  no 
amendment  can  be  made  in  the  description  of  the  premises,  where  it 
is  not  warranted  by  the  deed  to  lead  the  uses'*  ;  nor  unless  the  true 
number  of  messuages,  &c.  be  distinctly  and  precisely  sworn  to*^ ;  nor 
without  proof  of  seisin  of  the  vouchee  of  an  estate  tail  therein,  at  the 
time  of  the  recovery,  and  that  it  was  intended  they  should  pass"*.  So, 
a  recovery  was  not  permitted  to  be  amended,  on  an  unqualified  affi- 
davit that  tl^e  possession  had  gone  along  with  the  title,  for  a  period 
long  before  the  deponent's  knowledge,  without  stating  the  grounds 
of  his  beliefs  And  where  a  recovery  o{  ffty  years  old  was  found 
by  mistake  to  comprise  only  two  messuages  and  twenty  acres  of 
land,  instead  of  six  messuages  and  three  hundred  acres  of  land,  the 
blunder  being  wholly  unexplained  and  unaccounted  for,  the  court  re- 
fused to  permit  an  amendment,  by  substituting  the  larger  quantity^ 
If  marsh  land  be  described  as  land  generally,  in  a  recovery,  it  may 
be  amended,  by  inserting  the  word  "  marsh'*  before  "  land,'*  on  an 
affidavit  stating  how  the  premises  had  been  occupied  since  the 
recovery  was  suffered^.  So,  a  recovery  of  land  may  be  amended,  by 
inserting  "  meadow  and  pasture^J'^  But  if  wood  land  be  converted 
into  arable,  the  court  will  not  allow  an  amendment,  by  increasing  the 
quantity  of  the  latter;  as  the  land  would  pass  under  either  descrip- 
tion'. A  recovery  may  be  amended,  by  inserting  a  rent  charge'', 
fee  farm  rent',  or  tithes™,  where  it  appears  that  they  were  intended 
to  pass,  and  the  words  of  the  deed  are  sufficiently  comprehensive  to 
include  them  ;  or  by  substituting  the  words  "  advowson  of  the 
church,"  for  the  word  "  rectory";"  or  the  words  **  perpetual  advow- 
sons,"  for  those  of  "  tithes  to  rectories  belonging  and  appertaining";" 
or  by  describing  tithes,  as  arising  out  of  a  borough  and  parish, 
instead  of  a  rectory''.  But  an  amendment  was  refused,  by  striking  out 
the  aggregate  sum  of  several  rents,  and  inserting  the  different  rents  or 

74.  408.  462.  4  Taunt.  155.  226.  36G.  734.  B  5  Moore,  98. 

737,8.  5Tauut.  748.   811.   8  Taunt.  303.  h   1  Bing.  22. 

2  Moore,  299.   S.  C.  but  see  5  Taunt.  616.  >  Id.  94. 

6  Taunt.  145.  k  1  Taunt.  484. 

a  4  Taunt.  734.  8  Taunt.  74.  2  Moore,  l  5  Moore,  474. 

163.  but  see  5  Taunt.  616.  m  2  Marsh.  264.    7  Taunt.  34!.  352.  1 

b  3  Bos.  &  Pul.  362.  Moore,  95.  S.  C.   8  Taunt.  303.  2  Moore, 

c  5  Taunt.  632.  299.  S.  C.  5  Moore,  94,  5. 
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e  7'J'aunt.  697.  p  Jd.  170. 

'  1  Jjiod.  &.  Biiig.  83. 
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Slims  of  which  it  was  composed\  And  the  court  will  not  amend  a 
recovery,  by  adding  the  tithes  of  the  premises,  under  the  word 
hereditaments,  where  that  word  does  not  occur  in  the  operative  part 
of  the  deed'';  nor,  by  striking  out  a  "  portion  of  tithes,"  and  sub- 
stituting "  all  the  tithes"  arising  from  the  lands  conveyed^ 

With  regard  to  the  situation  of  the  premises,  recoveries  have  been 
amended,  by  substituting  a  hamlet  for  a  parish"",  or  part  of  a  parish 
which  lay  within  a  liberty,  for  other  part  of  the  parish  which  lay 
within  a  borough,  in  the  same  county* ;  and  by  inserting  a  parish 
named  in  the  deed  to  lead  the  uses,  after  a  considerable  lapse  of 
timef.  So,  a  recovery  of  the  manor  of  A.  and  eight  messuages  in  A. 
was  amen<led,  by  adding  tiie  names  of  the  parishes  in  which  the  pre- 
mises were  partly  situated  ;  those  parishes  being  comprised  in  the 
manor  of  A^.  So,  where  lands  in  two  parishes  were  conveyed  as 
lying  in  the  parish  of  G.  which  was  not  the  true  name  of  either,  nor 
of  any  parish,  but  was  an  addition  equally  applicable  to  both,  the 
court  permitted  both  parishes  (o  be  added  to  an  old  recovery''. 
And  where  a  deed  to  make  a  tenant  to  the  praecipe  comprised  tithes 
in  two  parishes,  and  an  amendment  had  been  improperly  introduced 
into  the  recovery,  which  confined  its  operation  to  one  parish  only, 
the  court  allowed  the  words  of  such  amendment  to  be  transposed, 
so  as  to  give  effect  to  the  deed,  and  comprise  both  parishes'. .  So,  a 
recovery  may  be  amended,  by  substituting  the  parish  of  A.  for  B.,  if 
the  deed  to  lead  the  uses  comprehend  all  the  estates  of  the  deman- 
dant, situate  in  the  county  where  such  parishes  lie''.  So,  a  recovery 
has  been  amended,  by  altering  the  name  of  a  parish  misnamed  in 
the  deed  making  the  tenant  to  the  prsecipe,  as  well  as  in  the 
recovery,  upon  an  affidavit  that  the  vouchee  was  seised  of  the 
land  in  question  in  one  parish,  and  that  he  was  seised  of  no  land 
whatever  in  the  other'.  And  the  recovery  was  amended  in  a  modern 
case,  by  inserting  the  county  of  the  town  of  S.  for  the  county  of  S. 
the  court  considering  it  merely  as  a  clerical  misprision'".  But  where 
the  situation  of  the  premises  is  mistaken  in  the  deed  to  lead  the 
uses,  it  cannot  be  amended  by  the  court" :     And    they  would  not 

a  2  Marsh.  264.  g  2  Marsh.  330. 

''  Id.  194.  and  see  4  Moore,  604.  2  Brod.  ^  4  Ta.ml.  737.  5  Taunt.  624. 

&  Bing.  105.  S.  C.  >  7  Taunt.  352.   I  Moore,  95.  S.C. 

«  6  Taunt.  489.  2  Marsh.  195.  S.  C.  but  •'  2  Moore,  237. 

see  2  Marsh.  264.  '  5  Taunt.  303.  and  see  3  Taunt.   244, 

d  1  Moore,  131.  but  see  id.  262. 

*•'  3  Taunt.  596.  m  4  Taunt.  855. 

*^ 5  Taunt.   2,  and  see  3  Taunt,   408.  8  n  6  Taunt.  145. 
Taunt.  191.  262.  3  Moore,  326. 
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permit  a  recovery  to  be  amended,  by  inserting  a  parish  not  named 
in  the  deed  to  make  a  tenant  to  the  prsecipe,   although  it  appeared 
that  the  parish  was  named   in  the   instructions  given  for  preparing 
that  deed,  and  that  the  lands  were  parcel  of  an  estate  which  was 
intended  to  pass  ;  for  by  the  omission  in  the  deed,  there  could  be  no 
good  tenant  to  the  praecipe^.     So,  the  court  refused  to  amend  a  re- 
covery, by  adding  two  parishes  in  unqualified  terms,  where  the  deed 
enumerated   several  manors,  and  a  great  extent  of  lands   in  many 
parishes,  and  the  purpose   of  the   amendment  was  only   to  include 
certain  parcels   of  one  manor,  which   lay   in  the  omitted  parishes*'. 
And  they  will   not   amend  a  recovery,  by  inserting   more   parishes, 
unless  it  be  clear  that  the   land  in   those  parishes  passed   by  the 
deed*^ ;   nor  unless  it  appear  to  be  absolutely  necessary*^.     So,  where 
a  recovery  was  suffered  in  the  city  of  Litchfield,  which  is  a  county 
of  itself,  where  the  vouchee  had  lands  upon  which  it  might  operate, 
the  court  would  not  suffer  it  to  be  amended,  by  striking  out  the  city 
of  Litchfield,   and  inserting  the    county   of  Stafford,    with    other 
consequential  amendments,  and  also  by  inserting  the  name  of  a  vill, 
after  another   mentioned   in   the  recovery^ :    nor   can  a  recovery  be 
amended,  so  as  to  wake  it  of  premises  in  one  of  two  counties,  in 
the  alternative*^;    nor  by  changing  it  from  one  county  to  another^. 
So,  where  a  vouchee  had,  in  his  instructions   to  suffer  a  recovery, 
and  in    the  deed  to   lead  the  uses  prepared  in  pursuance   thereof, 
mis-described  the  parish  in  which  certain  closes  were  situate,  though 
they  were  described  in  the  deed  with  truth  and  certainty  in  other  re- 
spects, the    court    refused   to   substitute    the   parish   in  which    the 
lands   lay,   for  the  parish   named    in   the  deed  and  recovery''.      A 
remainder-man  in    tail    may  be   heard    to    shew  cause   against   the 
amendment  of  a  recovery':  And  where  the  deed  is  lost,  a  recovery 
cannot  be  amended  by  an  attested  copy ;   nor  by  an  office  copy   of 
the  enrolment  of  the  deed.     But  it  may  be  amended  by  the  enrolment 
itself  being   brought   into   court*".     And,   on  applying    to  amend    a 
recovery,  it  is  not  necessary  to  shew  a  title  to  the  court,  further  back 
than  a  seisin  in  tail  of  the  vouchee'. 

The  return  of  the  writ  of  entry  may  be  amended,  by  adapting 
it  to  the  time  of  taking  the  acknowledgment" :    But  the  court  will 

a  '2  Taunt.  96.  sec  8  Taunt.  87.  1  Moore,  530.  S.  C. 

b  7  Taunt.  177.  ''  6  Taunt.  145. 

c  4  Taunt.  738.  ^  7  Taunt.  352, 
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not  enlarge  the  return  of  a  writ  of  summons,  so  as  to  make  a  terra 
intervene  between  the  teste  and  return^  And  the  court  refused  to 
make  an  order,  compelling  the  amendment  of  a  recovery  suffered  by 
an  insolvent  debtor''.  The  judgment  on  a  common  recovery  has  been 
amended,  by  striking  out  the  word  adjudged,  and  inserting  instead 
thereof,  the  word  considered"^  :  and  amendments  have  been  made 
hi  the  award  and  return  of  the  writ  of  seisin"*.  But,  by  the  statute 
23  Eliz.  c.  3.  §  10.  "  none  of  the  tines  or  recoveries  theretofore 
levied,  passed  or  suffered,  which  shall  be  exemplified  under  the  great 
seal,  according  to  the  form  of  that  act.  shall  after  such  exemplifica- 
tion had,  be  in  any  wise  amended."  The  court,  we  have  seen%  will 
not  entertain  a  motion  on  the  last  day  of  term,  for  the  amendment  of 
fines  or  recoveries,  or  any  of  the  proceedings  therein*,  or  on  any  sub- 
ject relating  thereto^.  And  it  is  a  rule,  that  the  material  part  of  the 
deed,  which  is  to  authorize  the  amendment,  shall  be  read  to  the 
court  by  one  of  the  Serjeants  at  law,  or  by  the  officer  of  the  court, 
and  not  by  the  attorney  for  the  amendment''.  If  there  be  palpable 
mistakes  in  a  fine  or  recovery,  through  the  neglect  of  the  attorney, 
the  court  will  order  him  to  pay  the  costs  of  its  amendment'. 

Before  plea,  there  are  no  costs  payable  upon  amending  the  de- 
claration, in  ordinary  cases,  except  the  costs  of  the  application  ;  and, 
in  the  King's  Bench,  the  declaration  may  be  amended  in  matter 
of  Jorm,  after  the  general  issue  pleaded,  and  before  entry,  without 
paying  costs,  or  giving  an  imparlance'' :  But  if  the  amendment 
be  in  matter  of  substance,  or  after  the  general  issue  is  entered',  or  a 
special  plea  pleaded'",  the  plaintiff"  must  pay  costs  or  give  an  impar- 
lance, at  the  election  of  the  defendant''.  And  where  the  plaintiff" 
gave  notice  of  trial  for  the  assizes,  and  afterwards  countermanded, 
and  then  applied  for  an  order  to  amend  the  declaration,  which  order 
was  obtained  on  the  terms  of  the  defendants  having  an  imparlance  till 
the  next  term,  the  court  of  King's  Bench  refused  to  rescind  so  much 

»  2  Blac.  Rep.  1201.    1223,  4.  and  see  8  ''  R.  M.   10  Geo.   IT.  re^.  2.    (b).  K.   B. 

Taunt.  104,  5.  Andfor  the  form  of  the  rule  to  amend,  in 

b8  Taunt.  105.  K.  B.  or  C.  P.   see  Append.  Chap.   XXX. 

*  Barnes,  20.  22.  §  7,  8. 

d  Cas.  Pr.  C.  P.  127.  Barnes,  23.  2  Wils.  '  R.  M.  10  Geo.  II.  reg.  2.  (b).  K.  B.  Sty. 

2.  6  Taunt.  195.  1  Marsh.  538.  S.  C.  P.  R.  20.  2  Str.  950.  1  Lil.  Pr.  Reg.  59. 

e  Ante,  504.  ^  2  Str.  890.  Lofft,  155. 

'R.  H.  60  Geo.  III.  &  1  Geo.  IV.  C.  P.  "  *rf  qumre:   as  it  seems,  from  R.   M. 

4  Mooie,  320.  2  Brod.  &  Bing.  122.  1654.  §   13.  K.  B.  &  §  17.  C.  P.   that  the 

8  4   Moore,  113.  1  Brod.    5c.  Bing.  468.  election  to  pay  costs,  or  give  an  imparlance, 

^'  C'  is  with  the  plaintiff:  and  see  2  Keb.    120. 

•"5  Taunt.  J7l».  362.   1  Lil.  P.  K.  58.  60.  &2.acconl. 

'  4  Moore,  171. 
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of  the  order  as  related  to  the  imparlance-'.  In  the  Common  Pleas, 
it  is  a  rule,  that  before  the  declaration  is  actually  entered,  the  plain- 
tiff may  amend  it,  paying  costs  or  giving  an  imparlance  at  his  own 
election,  by  order  of  a  judge  of  the  court,  or  prothonotary  :  and  even 
after  it  is  entered,  if  the  amendment  be  but  a  small  matter,  that  doth 
not  deface  the  roll,  it  is  amendable,  before  issue  or  demurrer  en- 
tered, by  rule  of  court,  upon  payment  of  costs,  and  liberty  to  plead 
Avith  a  new  or  further  imparlance^.  But  where  the  defendant  had 
demurred,  and  given  a  rule  to  join  in  demurrer,  the  court  held  that 
the  plaintiff  must  pay  costs,  on  amending  his  declaration,  and  could 
not  amend  on  giving  an  imparlance'^.  And  where  a  motion  was 
made  to  amend  a  declaration,  after  the  plea- roll  filed,  it  was  ob- 
jected that  the  motion  ought  to  be  to  amend  the  roll,  and  not  the 
declaration  :  and  the  amendments  prayed  being  very  long,  and  such 
as  could  not  be  made  without  greatly  defacing  the  roll,  the  motion 
was  denied  ;  although  it  was  contended  that  a  vacatur  might  be 
marked  on  the  roll  filed,  or  it  might  be  taken  off  the  file,  and  a  new 
roll  of  the  same  number  filed  in  its  place,  which  the  court  held  to  be 
an  unwarrantable  practice"*.  When  amendments  are  made  at  the 
trial,  they  are  made  without  costs*.  On  amending  the  declaration 
in  the  King's  Bench,  after  plea  pleaded,  the  defendant  is  at  liberty 
to  plead  de  novo,  if  his  case  require  it,  and  has  two  days  allowed 
him  for  that  purpose,  after  the  amendment  made,  and  payment  of 
costsf ;  and  if  a  rule  to  plead  be  entered  the  same  terra  the  amend- 
ment is  made,  though  before  such  amendment,  it  is  suflScient  j 
otherwise  a  new  rule  to  plead  must  be  entered".  But  in  the  Common 
Pleas,  we  have  seen,  the  defendant  is  entitled  in  all  cases,  on  amend- 
ing the  declaration,  to  a  new  four  day  rule  to  plead'' :  And  in  that 
court,  after  an  amendment  of  a  declaration,  the  defendant  is  at 
liberty  to  plead  de  novo,  that  is,  he  may  do  so  if  he  has  occasion, 
or  thinks  proper,  but  he  is  not  obliged  to  vary  his  first  defence' : 
And  as  this  liberty  is  not  incident  to  every  amendment,  it  is  not 
always  necessary  to  insert  it  in  the  judge's   order   to  amend^     If 

^  I  Chit.  Rep.   246.  Ante,  475.  the  amendment  is  of  such  a  nature  as  to  oc- 

^  R.  M.  1654.  §  17.  C.  P.    but  see  2  Str.  casion  any  alteration  in  the  plea,  but  not 

950.  semh.  contra.  otherwise. 

c  Barnes,  6.  g  2  Salk.  5 1 7,  1 8.  520.  R.  T.  5  &  6  Geo. 

d  Id.  8.  and  see  2  Chit.  Rep.  34.  Jd.  302.  II.  (h).  K.  B.  Yaks  v.  Edmonds,  T.  2,5  Geo. 

1  Dowl.  &  Ryl.  173,  S.  C.  III.  K.  B.  8  Durnf,  &  East,  87.  2  Chit.  Rep. 

e  3  Taunt.  81.  332. 

fR.  M.    10  Geo.  U.reg.  2.  (b).    K.  B.  »>  2  Blac.  Rep.  785.  J«/t',  475.  4S1. 

Anciently,  it  seems,  the  defendant  did  not  i  Barnes,  273. 

plead  dc  novo,  after  an  amendment :   2  Salk.  ^  6  Taunt.  400. 
517.  but  hf  is  now  at  liberty  to  do  so,    when 
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the  declaration,  however,  be  amended  after  issue  delivered,  it  shoidd 
be  re-delivered  after  the  amendment  made,  and  payment  of  costs\ 

The  reason  for  not  permitting  a  new  count  to  be  addedy  or  right 
of  action    alleffed,   after  the   end  of   the  second   term,   is   that  the 
plaintiff  is  obliged  to  declare  within  two  terms  ;  and  a  new  count  or 
riffht  of  action  is  considered  as  a  new  declaration''.     But  this  reason 
is  not  applicable  to  pleas  or  replications,  &c.  which  may  be  amended 
at  any  time,  so  long  as  they  are  in  paper  :  Thus,  where  the  defen- 
dant in  trespass  pleaded  two  pleas  in  Hilary  term,  and  in  Trinity 
term,  after  issue  joined,  obtained  a  rule  to  shew  cause  why  he  should 
not  have  leave  to  amend  his  two  pleas,  and  to  add  a  third  plea,  the 
rule  was  made  absolute,  upon  payment  of  costs'".    So  where,  in  a  plea 
by  an  executor  of  a  former  judgment  recovered,  a  less  sura  was 
stated  by  mistake  than  the  judgment  was  really  for,  the  court  of 
Common  Pleas  permitted  the  defendant  to  amend   the  record,  by 
inserting  the  real  sum  in  the  plea,  though  the  application  for  such 
amendment  was  not  made  till  a  considerable  time  after  the  record 
had  been  made  up  :  and  the  plaintiff  in  such  case  was  allowed  to 
reply  per  fraudem!^.     And  where,  in  covenant^  the  defendant  was 
not  allowed  to  give  a  counter-demand  in  evidence  at  the  trial,  under 
a  notice  of  set  off  delivered  with  the  plea  of  non  est  factum,  the 
court  afterwards  granted  a  rule  to  shew  cause,  why  the  defendant 
should  not  be  permitted  to  plead  a  set  off,  on  payment  of  the  costs 
of  the  former  triaP.     In  like  manner,  the  plaintiff  has   been  allowed 
to  amend,  by  withdrawing  his  replication,   and  replying   de  novo, 
after  a  lapse  of  many  terms^ :    And  in  one  case,  the  plaintiff  had 
leave  to  amend  his  replication,  where  issue  had  been  joined  upon  it, 
and  the  cause  entered  at  the  assizes,  and  made  a  remanei  for  defect 
of  jurorS'.     But  where,  to  a  plea  of  specialties  outstanding,  in   an 
action  on  simple  contract  against  an  executrix,  the  plaintiffs  replied 
assets  ultra,  which  was  found  for  them,  but  the  verdict  set  aside, 
the  court  of  King's  Bench  refused  to  give  them  leave  to  alter  their 
replication,   and  reply  fraud^ ;  for  besides   that   there   had  been  a 
trial,  it  might  have  been  dangerous  to  permit  the  alteration  ;  because 
the  defendant,  on  the  former  issue,  might  have  paid  away  assets, 
as   knowing  the   replication    could  not  affect   her.      So,    where   the 
plaintiff  had  been  nonsuited,  upon  a  general  replication,  "  that  the 

a  C  Taunt.  400.  5  Moore,  164.  2  Brod.  &  Bin-.  395.  S.  C. 

^  1  Wils,  223.  f  Say.    Rep.    172.   2   Eur.  156.    and    see 

c  Id.  ibid,  and  see  Barnes,  22.  1  Dowl.  &  Ryl,  473. 

**  1  H.  Blac.  258.  g  Say.  Rep.  285. 

e  1    Stark.   Ni.  Pri.  312,  13.  and  see   2  •'2  Str.    1002.    aad  see  6  Taunt.  45,    1 

Chit.  Rep.  23.  5  Barn.  &  Aid.  896.  but  see  Marsh.  401.  S.  C. 
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cause  of  action  arose  within  six  years,"  the  court  refused  to  sot 
aside  the  nonsuit,  and  to  give  the  jjlaintiff  leave  to  reply  de  novo, 
"  that  the  writ  of  latitat  issued  within  the  six  years'*." 

After  a  demurrer,  the  courts  would  not  formerly  have  permitted  an 
amendment  to  be  made,  without  the  consent  of  the  adverse  party*". 
But  of  late  years,  they  have  not  observed  the  same  stfictness  as 
formerly,  with  regard  to  amendments'^ ;  and  it  is  much  better  for  the 
parties  that  they  should  not.  Hence  it  is  now  settled,  that  after  a 
demurrer,  or  joinder  in  demurrer,  either  party  is  at  liberty  to  amend, 
as  a  matter  of  course,  whilst  the  proceedings  are  in  paper*^ :  Indeed, 
the  very  intent  of  requiring  mistakes  in  point  of  form  to  be  shewn 
for  cause  of  demurrer,  was  to  give  the  party  an  opportunity  of 
amending^.  And  even  where  the  proceedings  are  entered  on  record*^, 
and  the  demurrer  has  been  argued^,  the  courts  will  give  leave  to 
amend,  where  the  justice  of  the  case  requires  it,  and  there  is  any 
thing  to  amend  by,  upon  payment  of  costs'".  But,  in  the  Common 
Pleas,  after  a  party  has  once  amended  on  a  demurrer,  the  court  will 
not  give  him  leave  to  amend  again,  on  a  second  demurrer'. 

Upon  similar  grounds,  the  courts  will  sometimes  give  a  party  leave 
to  withdraw  his  demurrer,  after  it  has  been  argued,  and  to  plead  or 
reply  de  novo,  in  order  to  let  in  a  trial  of  the  merits''.  Thus,  in  the 
King's  Bench,  after  a  demurrer  to  the  defendant's  plea  had  been  ar- 
gued, and  the  matter  stood  over  for  the  judgment  of  the  court,  a  rule 
was  made  to  shew  cause,  why  the  plaintiff  should  not  have  leave  to 
withdraw  his  demurrer,  and  reply  to  the  plea  ;  which  rule,  no  cause 
being  shewn,  was  afterwards  made  absolute'.  So,  in  the  Common 
Pleas,  where  the  defendant  pleaded,  in  debt  on  bond,  that  he  paid 
the  money  before  the  day,  according  to  the  condition,  which  was  i» 
the  disjunctive,  to  pay  on  or  before  the  day,  and  the  j)laintiff  de- 
murred to  the  plea,  the  court,  after  argument,  allowed  him  to  with- 
draw his   demurrer,  and  to  reply,   upon  payment  of  costs™.     The 

^  5  Bur.  2692,  3.  on  the  argument,  an  amendment  was  de- 

1>  1  Ld.  Raym.  310.  Id.  668.    1  Salk.  50.  nied.  1  East,  39!.   and  see  Barnes,  9.   1  H. 

S.  C.  1  Ld.  Raym.  679.  S.  P.  hut  see  Cas.  Blac.  37.  2  Bos.  &  Pul.  482.  3  Bos.  &  Pul. 

temp.  Hardw.  171.  11, 12.  5  Taunt.  765.  6Taunt.248.  1  Marsh. 

c  2  Bur.  756.  567.  S.  C. 

•'2  Salk.  520.  Glib.  C.  P.   114,  15.  *•  2  Chit.  Rep.  292. 

e2  Str.  846.  '  2  11.  Blae.  561.  but  see  8  Taunt.  515> 

f  Id.  ibid.  1  Barnard.  K.  B.  213.  220.  S.C.  16-  2  Moore,  566.  S.  C. 

Barnes,  8.  ''  Doug.  385.  452. 

B2Saund.  402.  2  .Str.  735.  954.  976.  Cas.  '  1   Kcnyon,  335.  Say.  Rep.  316.   S.C. 

temp.  Hardw.  42.  S.  C.  1  Bur.  321,  2.  Doug.  and  see  2  Chit.  Rep.  5. 

330.  620.  1  East, 372.  Barnes,  9.  20,  21.  25.  m  2  Wils.  173.  and  see  1  Moore,  61. 
But  after  tlie  cnurt  had  j^iven  llieir  opinion 
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courts  however  will  always  take  care,  that  if  one  party  obtain  leave 
to  amend,  or  to  withdraw  his  demurrer,  the  other  party  shall  not  be 
delayed  or  prejudiced  thereby*. 

But  the  giving  or  withholding"  leave  to  withdraw  demurrers,  is 
altogether  discretionary  in  the  courts'" :  Therefore  where,  to  an  action 
of  deht  upon  a  bail  bond,  the  defendant  pleaded  there  was  no  bill  of 
MiddlfiHeXf  and  the  plaintiff  demurred,  the  court  of  King's  Bench, 
after  delivering  their  opinion  in  favour  of  the  defendant,  refused  to 
give  the  plaintiff  leave  to  withdraw  his  demurrer,  and  amend'' :  And 
by  Wright,  Just.  *'  It  is  not  usual  to  amend,  after  a  demurrer  has 
been  argued,  and  the  opinion  of  the  court  is  known  :  And  it  is 
certainly  improper  to  give  leave  in  the  present  case,  it  being  an  action 
against  bail,  whom  the  court  are  always  inclined  to  favour."  So, 
where  the  defendant  rejoined  to  several  replications  in  trespass,  and 
demurred  to  others,  and  a  verdict  was  found  for  him  upon  the  issues 
in  fact,  and  contingent  damages  assessed  upon  the  demurrers,  which 
were  afterwards  overruled  ;  the  court  of  King's  Bench  refused  to  let 
the  defendant  withdraw  his  demurrers,  and  plead  to  issue** :  And,  by 
Denison,  Just.  "  Where  the  demurrer  is  first  argued,  before  any 
trial  of  the  issues,  the  court  will  give  leave  to  amend  ;  as  in  the  case 
of  Giddins  v.  Giddins^ :  But  this  is  an  attempt  to  amend  issues  in 
law,  after  a  verdict  has  been  found  on  the  issues  in  fact,  and  contingent 
damages  assessed  ;  of  which  there  never  was  an  instance.  And  we 
do  not  know  where  it  would  end  ;  nor  how  the  cause  could  be  again 
carried  down  to  trial.  The  court  cannot  help  seeing  that  this  is 
upon  record  :  Here  are  verdicts  and  contingent  damages  found. 
The  cases  of  amendment  cited  are,  when  the  whole  is  supposed  to  be 
in  paper ;  or  else  the  court  could  not  have  done  it.  We  have  no  au- 
thority to  do  this,  after  it  is  plainly  upon  record."  So,  where  judg- 
ment has  been  given  for  the  defendant  on  demurrer  to  a  plea,  the 
court  of  Common  Pleas  will  not,  in  a  subsequent  term,  set  aside  that 
judgment,  and  suffer  the  plaintiff  to  reply,  by  confessing  the  matters 
contained  in  the  plea,  and  taking  judgment  of  assets  quando  ac- 
ciderini^. 

Whilst  the  proceedings  are  in  paper,  the  amendment  is  at  common 
law ;  and  not  within  any  of  the  statutes  of  amendments,  which 
relate  only  to  proceedings  of  records  And  there  is  no  difference,  as 
to  the  doctrine  of  amending  at  common   law,    between   cicil  and 

a  2  Bur.  756.  but  see  1  East,  372.  where  <=  Say.  Rep.  116,  17. 

the  plaintiflF  had   leave  to  amend  a  replica-  ^  1  Bur.  321, '2. 

tion  to  a  sham-pha,  after  argument,  without  '^  Say.  Rep.  316. 

paying  costs.  ''  6  Taunt.  45.  1  Marsh.  401.  S.  C. 

^  1  F.aist,  133.  (al.  5  Price,  412.  S  I  Salk.  47.  3  Salk.  31. 
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criminal  cases" :  nor  between  penal  and  other  actions''.     Thus,  in 
a  qui  tarn  action  for  usury,  the  plaintiff  was  permitted  to  amend  liis 
declaration,  by  altering  the  date  of  a  note,  after  issue  joined  and  en- 
tered on  the  roll,  and  after   many  terms  had  elapsed  since  the  com- 
mencement of  the  action*^.     A  similar  amendment  was  permitted,  in  a 
Subsequent  case,  after  the  record  had  been  made  up  for  trial,  and 
withdrawn  upon  discovery  of  the  mistake'*.     So,  where  the  defendant 
was  served  with  the   copy  of  a  latitat  in  a  penal  action,  by  a  wrong 
name,  and  declaration  filed  conditionally  by  the  same  name,  to  which 
he  appeared,   and  pleaded  a  misnomer  in   abatement,   the  court  of 
King's  Bench  held,  that  a  judge's  order  to  amend  the  bill  and  de- 
claration, by  substituting  the  true  name,  was  good ;  and  that  after 
such  amendment,  the  proceedings  could  not  be  set  aside  for  irregu- 
larity"".     And  in  general  it  seems,  that  where  there  has  been  no  un- 
necessary delay  on  the  part  of  the  plaintiff,  the  courts  will  give  him 
leave  to  amend  his  declaration  in  a  penal  action,  even  after  the  time 
allowed  for  bringing  a  new  one  is  expired^     But  where  the  plaintiff 
in  such  an  action  has  been  guilty  of  any  unnecessary  delay  in  pro- 
secuting  his   suit,    the  courts   in    their   discretion    will    not   permit 
amendments  to  be  made  in  the  declaration,  though  the  pleadings  are 
still  in  papers :    And  in  a  late  case,   the  court  of  Common    Pleas 
would  not,  in  a  p^nal  action,  alter  the  term  of  which  the  declaration 
was  entitled,  to  a  previous  term,  without  a  sufficient  reason  being  as- 
signed by  affidavit''.     So,  in  an   action  of  debt,  to  recover  penalties 
against  a  sheriff's  officer  for  extortion,   on  the  statute  32  Geo.  11. 
0.  28,  that  court,  we  have  seen',  would  not  allow  the  declaration  to 
be  amended,  by  adding  new  counts  on  the  statute  23  lien.  VI.  c.  9. 
And  there  is  said  to  be  no  instance,  in  which  the  court  of  King's 
Bench  have  given  leave  to  amend,  as  to  the  parties  to  the  suit  in  a 
qui  tarn  action,  after  demurrer'^. 

When  the  proceedings  are  entered  on  record,  the  courts,  it  is  said, 
will  amend  no  farther  than  is  allowable  by  the  statutes  of  amend- 
ments'. By  the  first  of  these  statutes,  (14  Edw.  III.  stat.  1.  c.  6-) 
it  is  enacted,  that  "  no  process  shall  be  annulled  or  discontinued,  by 

a  1  Salk.  5t.  2  Ld.  Raym.  1068,  6  Mod.  55.  4  Eait,  433,  435.  and  see  2  Chit.  Rep. 

285.  S.  C.  Cas.  temp.  Hardw.  42.  2  Str.  759.  23.  25. 

4  East,  175.  ^  2  Durnf.  &  East,  707.  6  Dnrnf.  &.  Ea.st, 

b  1  Str.  137.  2  Str.   1227.   1  Wils.  256.   1  171.  8  Durnf.  &  East,  30. 

Bur.  402.  3  Maiile  &,  Sel.  450.  ''  G  Taunt.   19.   1  Marsii.  419.  S.  C.  but 

c  2  Bur.  1098,  9.  see  2  Chit.  Rep.  22.  25. 

<*  5  Bur.  2833,  4.  and  see  Tailleur,  qidtam,  '  Ante,  155. 

V.  Cocks,  T.  22  Geo.  III.  K.  B.  6  Durni;    &  ^  Per  Duller,  J.  4   Durnf.   &    East,  228. 

East,  173.  '  1  Salk.  47.  3  Salk.  31.  Giil».  C.  I'.  114, 

e  3  Maule  &  Sel.  450.  15,  2  \^'ils.  147.  2  Blac.  Kep.  920. 

»  6  Durnf.  &  East,  543.  7  Durnf.  &  East, 
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"  misprision  of  the  clerk,  in  writing  one  syllable  or  letter  too  much 
*'  or  too  little  ;  but  as  soon  as  the  mistake  is  perceived,  by  challenge 
"  of  the  party,  or  in  other  manner,  it  shall  be  amended  in  due  form, 
"  without  giving  advantage  to  the  party  that  challengeth  the  same, 
"  because  of  such  misprision."  The  judges  construed  this  statute 
so  favourably  for  suitors,  that  they  extended  it  to  a  wordt".  And.  by 
the  9  Hen.  V.  stat.  1.  c.  4.  it  is  declared,  that  they  shall  have  the 
same  power,  as  well  after  as  before  judgment,  so  long  as  tlie  record 
and  process  are  before  them.  This  statute  is  confirmed,  and  made 
perpetual  by  4  Hen.  VI.  c.  3.  with  a  proviso,  that  it  shall  not  extend 
to  process  of  outlawry,  &c.  By  the  S  Hen.  VI.  c.  12.  the  justices 
are  further  empowered  to  examine  and  amend  what  they  shall  think, 
in  their  discretion,  to  be  the  misprision  of  their  clerks,  in  any  record, 
process,  word,  plea,  warrant  of  attorney,  writ,  panel,  or  return  :  And, 
by  the  8  Hen.  VI.  c.  15.  they  may  amend  the  misprisions  of  their 
clerks  and  other  officers,  as  sheriffs,  coroners,  &c.  in  any  record, 
})rocess,  or  return  before  them,  by  error  or  otherwise,  in  writino-  a 
letter  or  syllable  too  much  or  too  little.  These  are,  properly  speaking, 
the  only  statutes  of  amendments^ :  and  it  seems  they  apply  to  penal 
as  well  as  to  other  actions'^ ;  but  they  do  not  extend  to  criminal 
cases'*,  nor,  as  it  should  seem,  to  process  in  inferior  courts^ 

In  order  to  amend  upon  these  statutes,  it  is  a  general  rule,  that 
there  must  be  something  to  amend  by.  And  in  compliance  with  this 
rule,  it  has  been  determined,  that  the  original  writ*^,  or  bill?,  is 
amendable  by  the  instructions  given  to  the  officer ;  the  declaration 
by  the  bill'' ;  the  pleadings,  subsequent  to  the  declaration,  by  tlie 
paper-book',   or  draft   under   counsel's  hand'' ;   the  nisi  prius  roll  by 

a  8  Co.  157.  a.  no  reason  why  the  superior  court  should  not 

b  }  Salk.  51.  The  rest,  beginning  with  the  amend  that  error  ;  the  words  of  that  statute 

32  Hen.  VIII.  c.  30.   are  statutes  of  jeofails.  not  being,  that  "  in  any  action  brought  in 

c  1  Rol.  Abr.  tit.  Amendment.  2  Str.  1227,  any  of  the  superior  courts,"  but  "  for  error 

Dong.  114.   1  Marsh.  180.  2  Chit.  Rep.  25.  assigned  in  any  records,  &c."  no  judgment 

1  Stark.  Nl.  Pri.  400.  S.  C.  shall  be  reversed,  &c.  but  the  king's  judges, 

<i  1   Salk.   51.    2   Ld.  Raym.   1307.  Gilb.  &c.  may  amend,  &c.  Id.  126.  7t.  but  see  1 

C,  P.  1 16.  Rol.  Abr.  209,  10.  semb.  contra. 

e  Willes,    122.     The   language    however,  f  8  Co.  161.  1  Ld.  Raym.  364.  1  Salk.  49. 

used  by  the  court  in  this  case,  "  that  the  S.  C.  Barnes,  10.  16.  22. 

words  of  the  statutes  of  amendments  do  not  S  Barnes,3.  11.  16.  24.  26, 

extend  to  inferior  courts,"  must,  it  is  pre-  h  i  gtr.   583.  2   Str.    954.    1151.    1162. 

sumed  by  Mr.  Burnford,  be  understood  with  1271,   1  Kenyon,  368,  Sav.  Rep.  294..  S.  C. 

this   qualification,    that   the  inferior   court  >  8  Co,  161,   b.  Palm,  404,  3.  Latch,  58. 

itself  cannot  amend  :  For,  if  a  writ  of  error  86.  S.  C.   Cro.  Car.  144.    1  Sa(k.  50.  88.  2 

be  brought  in  the  King's  Bench  from  an  in-  Ld.  Raym.  895.  S.  C. 

ferior  court,  for  an  error  amendable  by  the  "^  Cro.  Eliz.  258.   2  Str.  846.  1  Barnard, 

statute  8  Hen.  VI.  c,  12.  there  seems  to  be  K.  B.  213.  220.  S.  C. 

3  E 


770 


OF   AMENDMENT. 


the  plea  roll^ ;   the  verdict,   whether   general  or  special,   by  the  plea 
roll''    memory'^,  or  notes'*  of  the  judge,  or   notes  of  the  associate*,  or 
clerk  of  assize^ :  and  if  special,  by  the  notes   of  counsel^,  or  even  by 
an  affidavit  of  what   was   proved   upon  the   trial'' ;   the  judgment  by 
the  verdict' ;   and  the  writ  of  execution  by  the  judgraent^,   or  by  the 
award  of  it  on  the  roll',  or  by  fornaer  process".     But  notwithstanding 
the  general  rule,   which  prohibits  amendments  not  authorized  by  the 
above  statutes,  after  the  proceedings  are  entered  on  record,  the  courts, 
we  have  seen",  have  in   particular  instances  permitted  the  plaintiff  to 
amend  his  declaration  or   replication,    and  the  defendant  to  amend 
his  plea,  in    cases  where  there   has  been  nothing  to  amend  by,  after 
issue  joined,  and  after  the  proceedings  have  been  entered  on  record, 
and  even  after  a  trial  has  been  h^d  thereon,  and  the  plaintiff  has  been 
nonsuited,  or  failed  in  producing  the  record. 

The  amendment  may  be  made  in  any  stage  of  the  proceedings" : 
and  those  things  which  are  amendable  before  error  brought,  are 
amendable  afterwards,  so  long  as  diminution  may  be  alleged,  and  a 
certiorari  awarded^.  After  error  brought  in  the  King's  Bencli,  on  a 
judo-ment  of  the  Common  Pleas,  the  amendment  may  be  made  in  the 


a  8  Co.  161.  b.  Cro.  Car.  203.  1  Salk.  48. 
1  L(l.  Raym.  94.  12  Mod.  107.  Comb.  393. 
S.  C.  2  Str.  1264.  Say.  Rep.  76.  Barnes,  14. 
1  Campb.  57.  2  Ghit.  Rep.  22.  but  see  1  Ld. 
Raym.  511. 

b  1  Ld.  Raym.  133. 

c  Cro.  Car.  338.  Gilb.  C.  P.  164.  1  Bac. 
Abr.  101.  Bui.  M.  fn.  320.  Cas.  Pr.  C.  P. 
118,  19.  Barnes,  6.  S.  C.  Id.  449, 

d  2  Str.  1 197.  1  Wils.  33.  S.  C.  Doug.  376. 

673.  722.  745.  3  Durnf.  &  East,   659.  749. 

8  East,  357.  1  Bos.  &   Pul.  329.   3  Bos.  & 

Pul.  343.  1  Marsh.  182.  but  see  1    H.  Blac. 

78.  6  Durnf.  &    East,  694.   1  Barn.  &  Aid. 

161.   2  Chit.  Rep.  352.    But  the   court   of 

King's  Bench    rejected    an   application  to 

amend  ilie  entry  of  a  verdict,    according  to 

the  notes  of  an  arbitrator,  to  whom  the  cause 

bad  been  referred,  on  the  ground  that  they 

had  no  power  to  compel  such    notes  to  be 

brougbc  before  them.  1  Chit.  Rep.  283.  And 

the  application  to  amend  the  verdict  by  the 

judge's  notes,  should  be  made  to  the  judge 

who  tried  the  cause,    and  not  to  the  court. 

Id.  ibid. 

e  2  Chit.  Rep.  352. 


f  Cro.  Car.  144.  1  Salk.  47,  S.  J  Ld. 
Raym.  138,  S.C.  1  Salk.  53.  1  Ld.  Raym. 
335.  1  Barnard.  K.  B.  191.  1  Bac.  Abr. 
101.  Gill).  C.  P.  163.  but  see  2  Durnf.  & 
East,  281. 

?  1  Rol.  Rep.  82.  1  Rol.  Abr.  207.  pi.  15. 
1  Salk.  47,  8.  53. 

h  1  Str.  5 14.  8  Mod.  49.  S.  C. 
i  2  Str.  787.    3  Durnf.    &    East,  349.    1 
Marsh.  182. 

k  Barnes,  10,  11.  2  Blac.  Rep.  836.  2 
Durnf.  &  East,  737.  5  Durnf.  &  East,  577. 
6  Durnf  &  East,  450.  4  Taunt.  322. 

1  Say.  Rep.  12.  3  Wils.  58.  2  Bos.  & 
Pul.  336,  1  Marsh.  237.  5  Taunt.  605. 
S.  C. 

">  3  Wils.  58.  3  Durnf.  &  East,  657.  1  U. 
Blac.  541. 

"  Jlnte,  753,  4.  765. 
»  Ante,  753,  4. 

P  8  Co.  162.  a.  W.  Jon.  9.  3  Durnf.  & 
East,  349.  659.  749.  7  Durnf.  &  East,  474. 
703.  4  Taunt.  588.  2  Chit.  Rep.  22.  (aj. 
and  see  1  Salk.  269.  Cas. /mp.  Hardw.  119. 
for  the  time  of  awarding  a  certiorari. 
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former  court*,  or  in  the  court  be]ow^  If  it  be  made  below,  a  certio^ 
rari  may  be  had,  on  alledging  diminution,  to  bring  up  the  record  in 
its  amended  state ;  or,  if  the  clerk  of  the  treasury  of  the  Common 
Pleas  attend  with  the  record  in  the  King's  Bench,  the  latter  court  on 
motion  will  order  the  transcript  to  be  amended  by  it=.  And  this  way 
of  amending  the  transcript  in  the  King's  Bench,  is  the  course  of  the 
court,  in  order  to  save  a  certiorari ;  for  if  the  record  be  right  below, 
the  party,  upon  diminution  alledged,  may  have  a  certiorari  of  com- 
mon right  for  bringing  it  up"^.  After  error  brought  in  the  Exchequer 
Chamber,  upon  a  judgment  of  the  King's  Bench,  it  is  necessary  to 
make  the  amendment  in  the  latter  court ;  as  this  differs  from  the  case 
of  a  writ  of  error  from  the  Common  Pleas,  because  that  court  is  sup- 
posed to  send  up  the  very  record,  but  the  King's  Bench  sends  only  a 
tra^script^  When  the  record  in  such  case  is  amended,  it  is  either 
certified  into  the  Exchequer  Chamber,  upon  diminution  alledged'^;  or 
upon  carrying  it  there,  by  the  clerk  of  the  treasury  of  the  King's 
Bench,  the  justices  and  barons  will  order  the  transcript  to  be 
amended' :  or  the  transcript  may  be  brought  back,  and  amended  in 
the  King's  Bench,  by  the  original  record''.  If  there  be  any  mistake 
in  the  transcript,  by  the  negligence  of  the  clerk,  the  court  above,  on 
carrying  up  the  record,  will  order  the  transcript  to  be  amended  by  it' : 
and  though,  after  a  writ  of  error,  it  is  not  usual  to  suffer  an  amend- 
ment of  the  record  of  an  inferior  court'',  yet  where  there  is  a  mistake 
in  the  transcript,  the  court  above  will  order  it  to  be  rectified'.  The 
clerk  of  the  errors  in  the  Common  Pleas,  in  transcribing  the  record, 
by  mistake  entitled  the  declaration  generally,  instead  of  specially,  and 
error  was  assigned  thereon  ;  after  which  he  amended  the  transcript, 
by  inserting  the  special  title ;  and  the  court  of  King's  Bench  would 
not  restore  the  transcript,  to  the  state  in  which  it  stood  at  the  time 
when  the  plaintiff  in  error  assigned  his  error'". 

On  an  amendment  after  error  brought,  it  was  not  formerly  usual  to 
allow  the  plaintiff  his  costs  of  the  writ  of  error":  but  it  is  now  settled, 
that  they  shall  be    allowed  him,  provided  the  amendment  be  made 

a  Poph.  )02.  8  Co.   1G2.   a.  2  Rol.  Rep.  ^  Cro,  Jac,  429.  62S.  2  Rol.  Rep.  ill. 

471.  3  Maule  &  Sel,  591.  SI  Rol.  Abr.  208. 

^  Poph.  102.  Hardr.  503.   1   Marsh.  180.  ^  Id,  209.  2  Str.  837. 

382.  5  Taunt.  820.  '  Hardr.  505. 

<^  2  Rol.  Rep.  471.   Hardr.  505,  "  i  Rol.  Abr.  209,  10.  but  see  Willes,  126. 

^  1  Salk.  49.  n.  Ante,  769. 

e  2  Str.  837.  But  see  3  Brod.  &  Birig.  66.  '  1  Wils.  337.  Say.  Rep.  59.  S.  C. 

where  the  amendment  was  first  made  in  the  ™  1  Maule  &  Scl.  232. 

Exchequer  Chamber,  and  afterwards  in  the  "  3  Mod.  113. 
King's  Bench. 
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after  final  judgment,  and  the  plaintiff,  after  notice  of  the  amendment, 
do  not  proceed  farther^ ;  though  if  the  amendment  be  made  before 
final  judgment*",  or  the  plaintiff  proceed  after  notice  thereof',  he  shall 
not  be  allowed  his  costs.  And  when  amendments  are  made  upon  a 
writ  of  error,  after  verdict,  &c.  by  virtue  of  the  statutes  of  jeofails,  no 
costs  are  given ;  for  the  construction  of  those  statutes  has  been,  to 
give  judgment  for  the  party  upon  the  writ  of  error,  as  if  the  amend- 
ments had  been  made*^. 

a  5  Lev.  361.  2  Ld.  Raym.  89T.  Lloyd  v.  <=  1  Salk.  49.  in  marg.  Uoyd  v.  Skutt,  T. 

Skutt,  T.  23  Geo.  Ill  K.  B.  23  Geo.  HI,  K.  B. 

•>  1  Ld.  Raym.  95.  ''  Cas.  temp.  Hardw.  314. 
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Of  MAKING  UP,  and  entering  the  Issue  :  and  of  the 
Rolls  of  the  Courts;  with  the  manner  o/*  bringing 
in,  and  docketing  them. 

AN  issue  is  defined  to  be  a  single,  certain,  and  material  point, 
issuing  out  of  the  allegations  or  pleadings  of  the  plaintiff  and 
defendant^;  but  it  more  conamonly  signifies  the  entry  of  the  allega- 
tions or  pleadings  themselves :  And  it  is  either  in  law,  upon  a  de- 
murrer ;  or  in  fact,  which  is  triable  by  the  court,  upon  nultiel  record^ 
or  by  a  jury,  upon  pleadings  concluding  to  the  country. 

An  issue  in  fact  triable  by  a  jury,  is  either  such  as  arises  in  the 
course  of  an  adverse  suit,  or  is  directed  by  some  court  of  law  or 
equity,  or  framed  under  the  authority  of  an  act  of  parliament,  for  the 
trial  of  a  disputed  question  ;  which  latter  is  called  a  feigned  issue''. 
Two  or  more  issues  are  sometimes  joined  in  the  same  cause  ;  as 
where  the  defendant  demurs  and  pleads  to  different  counts  of  a  decla- 
ration, or  the  plaintiff  demurs  and  replies  to  different  pleas,  or  where, 
in  an  action  against  two  or  more  defendants,  they  appear  by  different 
attornies,  and  sever  in  pleading^  In  these  cases,  there  is  only  one 
trial  of  the  issues  in  fact;  and  the  jury  who  try  them  assess  the 
damages  for  the  whole  cause  of  action,  or  against  all  the  defen- 
dants, absolutely,  if  the  other  issues  have  already  been  determined  in 
favour  of  the  plaintiff,  or  otherwise  conditionally,  provided  judgment 
shall  be  afterwards  given  for  him. 

The  issue,  as  dependent  on  the  pleadings,  is  general  or  special. 
In  the  King's  Bench,  in  every  action  wherein  the  defendant  pleads 
the  general  issue,  or  demurs  generally  to  the  declaration  ;  on  a  plea 
of  plene  administravit  by  an  executor  or  administrator ;  in  debt, 
when  the  defendant  pleads  a  special  non  est  factum,  comperuit  ad 
diem  to  a  bail  bond,  or  md  tiel  record  to  an  action  on  a  judg- 
ment or  recognizance;  in  covenant,  when  his  plea  concludes  to 
the  country  ;  and  in  trespass,  when  he  pleads  son  assault  demesne^ 
liberum  tenementum,  or  not  guilty  to  a  new  assignment ;  the  issue 

a  Co.  Lit,  126.  a.  c  See  further,    as  to    issues^    Chitty    on 

^  Append.  Cliap.  XXXI,  §  51.  Pleading,  1  V.  p.  629,  &c. 
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is  made  up,  on  four-penny  stamped  paper%  by  the  attornies :  who 
likewise  make  up  ail  issues  and  demurrers  upon  writs  of  error,  scire 
facias,  and  audita  querela,  and  repleaders,  or  other  matters  for- 
merly entered  of  record''.  In  all  other  cases,  botli  by  bill  and  original, 
in  the  King's  Bench,  the  issue,  or,  as  it  is  commonly  termed,  the 
paper  book,  or,  upon  an  issue  in  law,  the  demurrer  book,  is  made  up 
by  the  clerk  of  the  papers'^ ;  who  charges  the  plaintiff's  attorney 
eio'ht  pence  per  folio  for  the  whole  book,  and  four  pence  per  folio 
for  all  the  pleadings  subsequent  to  the  declaration,  (which  the  plain- 
tiff's attorney  furnishes  him  with  a  copy  of,)  besides  stamps.  In  the 
Common  Pleas,  the  issue  is  in  all  cases  made  up,  on  four-penny 
stamped  paper%  by  the  plaintiff's  attorney,  or,  in  country  causes,  by 
his  agent. 

Formerly,  when  the  plaintiff  in  his  replication  concluded  to  the 
country,  or  demurred,  the  issue,  in  the  King's  Bench,  could  not  have 
been  made  up,  till  a  fiQur-day  rule  had  been  given  and  expired,  to 
rejoin,  or  join  in  demurrer ;  but  the  practice  in  this  respect  is  now 
altered,  it  being  a  rule  in  that  court,  that  "  in  all  special  pleadings, 
when  the  plaintiff  takes  issue  upon  the  defendant's  pleading,  or  tra- 
verses the  same,  or  demurs,  so  as  the  defendant  is  not  let  in  to  allege 
any  new  matter,  ihe  plaintiff  may  make  up  the  paper-book,  without 
giving  a  rule  to  rejoin*^  :  but  otherwise  a  rule  must  be  given  for  that 
purpose,  unless  the  defendant  be  bound,  by  a  judge's  order,  to  rejoin 
gratis.  If  the  plaintiff  will  not  make  up  the  paper-book,  it  may  be 
made  up  by  the  defendant  :  and  a  rule  may  it  seems  be  given 
thereon  by  the  master,  for  the  plaintiff  to  enter  the  issue  of  record  ; 
or  in  default  thereof,  that  it  may  be  entered  by  the  defendant*" :  But 
the  more  usual  way  is,  for  the  defendant  to  rule  the  plaintiff  to  enter 
the  issue  ;  and,  on  his  neglecting  to  do  so,  to  sign  a  judgment  of  non 
pros.  In  the  Common  Pleas,  when  the  defendant's  plea  concludes 
to  the  country,  the  plaintiff  may  add  the  similiter  forthwith,  and 
make  up  and  deliver  the  issue,  with  notice  of  trial ;  but  when  the 
plaintiff's  replication  concludes  to  the  country,  he  cannot  regularly 
make  up  the  issue,  without  previously  giving  a  four  day  rule  to  rejoin, 
unless  the  defendant  be  under  terms  of  rejoining  gratis.  It  is  not 
unusual  however,  for  the  plaintiff's  attorney,  in  such  case,  to  make 
up  the  issue  forthwith,  and  deliver  it  with  notice  of  trial :  And  where 
he  had  added  a  similiter  to  the  replication,  and  delivered  the  issue, 

«  55  Geo.  III.  c.   184.  Scked.  Part  II.  §  d  R.  T.  1  Geo.  II.  a.  K.  B.   And  for  the 

111.  practice  on  tlie  crown  side,  see  6  East,  586. 

b  R.  T.  12  W.  III.  a.  K.  B.  e  R.  E.  II  W.  III.  faj.  K.  B. 
c  Say.  llvi\  97.  but  see  2  Str.  1266. 
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-with  notice  of  trial,  to  the  defendant's  attorney,  who  accepted  it,  but 
did  not  pay  the  issue  money,  in  consequence  of  which  the  plaintiflf's 
attorney  signed  judgment,  without  giving  a  rule  to  rejoin,  the  court 
held  the  judgment  to  he  regular,  after  consulting  the  prothonotary, 
who  said  that  the  practice  was  not  to  give  a  rule  to  rejoin,  where  the 
defendant  had  accepted  the  issue,  with  a  similiter  added  by  the  plain- 
tiff, and  not  struck  it  out^  In  this  case  therefore,  if  the  defendant's 
attorney  be  not  under  terms  of  rejoining  gratis^  and  do  not  mean  to 
accept  the  issue,  he  should  immediately  strike  out  the  similiter,  and 
return  the  issue,  with  a  notice  indorsed  thereon,  that  he  has  struck  it 
out,  and  will  file  a  demurrer  in  the  office,  or  that  he  will  accept  it  as  a 
rej)lication  only,  and  insisist  on  a  four  day  rule  to  rejoin''. 

The  issue  contains  an  entry  or  transcript  of  the  declaration,  and 
other  subsequent  pleadings'^ ;  and,  in  actions  by  bill  in  the  King's 
Bench,  should  be  made  up  of  the  terra  in  which  it  is  joined**.  And  it 
is  prefaced,  in  that  court,  with  a  memorandum,  stating  the  exhibiting 
of  the  bill,  and  that  there  are  pledges  for  the  prosecution  of  if^.  The 
reason  for  a  memorandum  is,  that  proceedings  by  bill  were  formerly 
considered  as  the  bye  business  of  the  courl'^ :  And  it  varies  in  four 
cases ;  first,  when  the  issue  is  of  the  same  term  in  which  the  cause  of 
action  accrued  ;  secondly,  when  it  is  of  a  term  subsequent  to  the 
cause  of  action,  but  of  the  same  terra  with  the  declaration  ;  thirdly, 
when  it  is  of  a  term  subsequent  to  the  declaration,  and  within  four 
terms  after;  fourthly,  when  it  is  more  than  four  terms  after  the 
declaration.  In  the  first  case,  the  memorandum  is  special,  stating 
the  bill  to  have  been  exhibited  on  a  particular  day  in  terra,  after  the 
cause  of  action  accrued  :  In  the  second  case,  it  states  the  bill  to  have 
been  exhibited  on  the  first  day  of  the  term  in  which  the  declaration 
was  delivered  :  In  the  third  and  fourth  cases,  it  pursues  the  fact,  but 
with  this  difference,  that  in  the  third  case,  the  term  of  exhibiting  the 
bill  is  referred  to  as  last  past,  and  in  the  fourth,  as  in  a  certain  year 
of  the  king's  reign".  But  where  the  issue  in  the  Common  Pleas,  on 
a  proceeding  by  bill  of  Easter  term,  was  made  up  and  delivered  of 
Trinity  term,  and  the  whole  proceedings  appeared  thereby  to  be  of 
that  term,  without  any  continuance  from  Easter  to  Trinity,  or  any 
alias  proiit  patet,  which  was  conceivedr  to  be  irregular,  the  court 
overruled  the  objection,  and  thought  the  continuance,  or  alias  prout 


«  1  H.  Blac.  234.    But  note,  this  was  be-  «  Append.  Chap.  XXXI.  §  1,  &c. 

foie  the  rule,  by  which  judgment  is  not  al-  <*  3  East,  204. 

lowed  to  be  signed  for  non-payment  of  the  ®  Append.  Chap.  XXXI.  §  1,  &c. 

issue  money.  ^  Giib.  C.  P.  47. 

"  Apjjend.  Chap.  XXXI.  §  35.  El  Saund.  40.  (1).  2  Saund.  1.  (I). 
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patet,  was  not  necessary  in  the  issue  paper,  but  might  be  entered  at 
any  time  upon  the  rolK 

When  the  proceedings  are  entered,  in  the  King's  Bench,  with  a 
general  memorandum^  which  relates  to  the  first  day  of  term,  and  the 
cause  of  action  appears  in  evidence  to  have  arisen  after  the  first  day 
of  term,  the  plaintifF  may  produce  the  writ,  in  order  to  shew  that  it 
was  really  sued  out  subsequent  to  the  cause  of  action''.  And  where, 
in  a  similar  case,  the  fact  complained  of  was  admitted  by  the  defen- 
dant's plea  of  son  assault  demesne,  the  court  held  it  to  be  well 
enough  ;  for  the  plaintiff  need  not  give  any  evidence  on  this  plea, 
unless  to  aggravate  damages :  and  the  court  will  not  nonsuit  him  ; 
because  it  is  amendable  by  a  new  bilP.  In  like  manner,  when  the 
defendant  pleads  plene  udministravif^,  or  a  tender",  he  has  a  right 
to  set  up  the  fact  against  the  fictitious  relation,  in  order  to  support  his 
plea. 

After  verdict,  a  general  memorandum,,  by  which  the  cause  ol 
action  appears  to  have  arisen  after  the  action  brought,  has  been 
allowed  to  be  rectified,  by  an  examination  of  the  real  time  of  filing 
the  hlW,  or  of  the  bail",  to  which  the  bill  relates ;  but  the  better 
and  more  usual  waj  is  to  file  a  new  bill,  and  amend  by  it*" :  and 
this  may  be  done,  even  in  a  qui  turn,  action'.  In  a  modern  case'',  the 
court  gave  the  plaintiff  leave  to  amend  the  bill  filed,  by  inserting  a 
special  mem^orandum  of  the  day  of  filing  the  same,  and  to  carry  in  a 
new  roll  agreeable  to  the  amended  bill,  and  to  make  the  transcript 
conformable  to  tiie  new  roll,  even  after  a  writ  of  error  brought,  on 
payment  of  costs  :  But  such  an  amendment  cannot,  we  have  seen', 
be  made,  after  the  proceedings  are  entered  on  record,  without  leave 
of  the  court.  And,  after  obtaining  the  paper  book  from  the  clerk  of 
the  papers,  with  a  memorandum  of  the  term  generally,  correspond- 
ing with  the  declaration,  neither  party  has  a  right  to  amend  it,  by 
making  a  special  memorandum,  of  the  day  of  the  delivery  of  the  de- 
claration, without  an  order  for  leave  to  amend'". 

3  2  Wils.   203.   and    see  Append.    Cltap.  Carlh.  114.   1  Show.  147.  S.  C. 

XXXI.  §  47.  S  1  Sid.  432.    2  Lev.  176.    T.  Jon.  87.    3 

b  1    Blac.  Rep.  312.  3   Bnr.   1241.  S.  C.  Keb.  693.  S.  C.  butseeCarth.  113. 

Pugh  V.   Martin,  H.   24  Geo,  111.  K.  B.   1  hi   sir.  583.  2  Str,  1131.  1102.  1  Wils. 

Bos.  &,  Pul.  263.  Forrest,  1 10.  5  Esp.  Rep.  104.  but  see  6  Durnf.  &  East,  129. 

163.   2  Saund.  1.  (1).  2  Chit.  Rep.  271.  5  >  Uoyd\.  Skull,  T.  23  Geo.  IIL  K.  B. 

Barn.   &  Aid.  847.  1    Dowl.  &  Ryl.  488.  l*  7  Durnf.  &  East,  474.  1  East,  135.  S.  C. 

S.  C  cited. 

c  2  Str.  1271.  1  Wils.  171.  S^C.  '  Ante,  322. 

d  1  Sid.  432.  »"  1  Chit.  Rep.  336.  and  see  1   Maule  & 

e  Cow  p.  436.  but  see  4  Ksp.  Rep.  72.  SeU  232.  1    Chit.  Rep.  45.  2  Barn.  &  Aid. 

<  1   Sid.  373.  2  Keb,  368.  S.  C.  1  Venl.  472.    1  Chit.  Rep.  277.  S.  C.  Aide,  771. 
135.  2  Lev.  13.  2  Keb.  790.  S,  C.  and  sec 
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If  the  plea  be  of  a  term  subsequent  to  the  declaration,  the  issue  by 
hill,  in  the  King's  Bench,  contains  the  entry  of  an  imparlance^ ; 
which,  we  have  seen,  is  general  or  special.  When  a  special  impar- 
lance is  necessary,  to  enable  the  defendant  to  plead  any  particular 
plea,  it  must  be  entered  in  the  issue ;  but  otherwise  the  entry  of  a 
general  imparlance  is  sufficient :  And  it  is  not  necessary  to  enter 
more  than  one  imparlance,  though  several  terms  have  intervened 
between  the  declaration  and  the  plea^.  When  the  replication  is  of  a 
term  subsequent  to  the  plea,  it  is  usual  for  the  clerk  of  the  papers  to 
insert  continuances  in  the  paper-book ;  but  this  does  not  seem  to  be 
necessary*". 

There  is  no  imparlance  roll  in  the  King's  Bench  :  But  in  the 
Common  Pleas,  when  an  original  is  actually  issued  in  the  first 
instance,  (which  however  is  seldom  the  case,)  or  the  proceedings  are 
by  bill  filed  against  an  attorney,  or  member  of  the  house  of  commons, 
if  the  defendant  be  entitled  to  an  imparlance,  it  is  entered  on  a  roll, 
called  tlie  imparlance  roll,  which  is  made  up  of  the  term  the  original 
writ  is  returnable,  or  bill  filed ;  and  contains  an  entry  of  the  declara- 
tion or  bill,  and  of  the  defendant's  appearance  thereto,  with  the 
prayer  and  grant  of  an  imparlance"^. 

After  the  declaration,  or  imparlance,  if  there  be  one,  the  pleadings 
are  next  copied,  in  their  proper  order,  beginning  each  with  a  new 
line  ;  and  under  them,  the  clerk  of  the  papers  is  directed  to  write  the 
names  of  the  counsel  by  whom  they  are  signed,  as  well  on  the  part  of 
the  plaintiff,  as  of  the  defendant"*.  Formerly,  if  there  had  been  a 
plea  in  abatement,  upon  which  a  respondeat  ouster  was  awarded, 
and  afterwards  the  defendant  had  pleaded  in  chief,  it  was  necessary 
to  enter  the  plea  in  abatement,  and  judgment  of  respondeat  ouster, 
in  making  up  the  issue,  as  well  as  the  plea  in  chiefs ;  and  where  they 
were  entered  in  the  plea  roll,  but  omitted  in  the  record  of  nisi  prius, 
the  court  on  that  ground  arrested  the  judgment,  the  record  of  nisi 
prius  not  appearing  to  be  in  the  same  cause''.  Afterwards  a  rule 
was  made  in  the  King's  Bench,  that  for  the  future,  a  copy  of  the 
plea  in  chief  only  should  be  delivered  and  paid  for? ;  and  agreeably 
thereto,  where  the  plea  in  abatement  and  judgment  of  respondeat 
ouster  were  omitted  in  the  plea  roll,  the  court  held  the  omission  to  be 

a  Append.  Cliap.  XXXI.  §  2.  d  R.  E.  18  Car.  II.  K.  B. 

''  1  Co.  7j.  e  7  Mod.  51.1  Salk.  5. 

*=  See  furtiier,    as   to   the  imparlance  roll,  ^  1  Ld.  Rayiii.  329.  Carth.  447.  5  Mud. 

Bac.  Abr.  tit.  Amendment,   D.  2.  Gilb.  C.  P.  399.   12  Mod.  1S9.  S.  C. 
42^3,4.  Bout e's  Suit  at    Law,  last  edition,  8  7  Mod.  51.    1  Salk.  5. 

p.  72.91,  Sec.  1  Wiis.  183. 
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immaterial ;  particularly,  as  the  defendant  had  accepted  and  paid 
for  the  issiie^. 

An  issue  in  fact  by  bill  in  the  Kind's  Bench,  when  triable  by 
the  country,  concludes  with  the  award  of  the  venire  facias,  or 
process  to  bring  in  the  jury,  as  follows  :  Therefore  let  a  jury 
"  thereupon  come,  before  our  lord  the  king,  at  Westminster,  o)i 
"  (the  return  of  the  writ,  being  a  day  certain),  bi/  whom,  8^c.  and 
"  who  neither,  S^c,  to  recognize,  ^c.  because  as  well,  8fc.^ ;  the 
^'  same  day  is  given  to  the  parties  aforesaid,  at  the  same  place'^." 
If  there  are  several  issues  in  fact,  triable  by  the  country,  the  con- 
clusion is  as  follows  ;  "  Therefore  as  well  to  try  this  issue,  as  the 
"  said  other  issue,  or  issues,  above  joined  between  the  parties 
"  aforesaid,  let  a  jury  thereupon  come,  <^'c''."  Or  if  there  are 
several  defendants,  who  plead  separately,  the  award  of  the  venire 
facias  states  between  whom  the  different  issues  are  joined,  thus  : 
"  Therefore  as  well  to  try  this  issue,  as  the  said  other  issue,  or 
"  issues,  above  joined  between  the  said  A.  B.  and  C.  J).  S;c.  let 
"  a  jury  thereupon  come,  (^c*"." 

In  an  action  of  debt  on  bond,  conditioned  for  the  performance  of 
covenants,  when  breaches  are  assigned  in  the  declaration  or  repli- 
cation, or  suggested  after  an  issue  of  non  est  factum,  &c.  on  the 
statute  8  &  9  W.  III.  c.  11.  ^8.  the  venire  should  be  awarded 
specially,  to  try  the  issue  ;  and  in  case  it  be  found  for  the  plaintiff, 
to  inquire  of  the  truth  of  the  breaches,  and  assess  the  damages  sus- 
tained thereby^  So  where  the  defendant  in  trespass  pleads  to  part 
of  the  declaration,  and  lets  judgment  go  by  default  as  to  the  residue,  or 
pleads  to  the  declaration,  and  lets  judgment  go  by  default  as  to  a  new 
assignment,  there  is  a  special  award  of  the  venire,  as  well  to  try 
the  issue,  as  to  assess  the  damages  on  occasion  of  the  residue  of  the 
trespasses,  or  of  the  trespasses  newly  assigned?.  And  so,  if  there  are 
several  defendants,  some  of  whom  plead,  and  others  let  judgment  go 
by  default,  the  venire  is  awarded  as  well  to  try  the  issues,  as  to 
assess  the  damages  against  the  latter  defendants'".  In  these  cases, 
as  it  is  a  rule  that  the  jury  who  try  the  issues  shall  assess  the  whole 
of  the  damages',  there  is  an  entry  of  an  unica  taxatio,  as  follows  : 
*'  And  because  it  is  convenient   and  necessary  that  there  be  hut 

as  Bur.  1682.  e  /f/,  §  3^ 

b  For  the  explanation  of  these  el  celeras,  ^  Id.  §  9. 

see    the   writ  of  venire  facias,  post,   Chap.  ^  Id.%  10. 

XXXV.  ^  Id.^U,  12.  and  see  2  Bus.  &  Pul.  1C3. 

c  Append.  Chap.  XXX[.  §  1.  *  11  Co.  5,  &c. 

d  Id.  §  7. 
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"  one  taxation  oj"  damages  in  this  suit,  therefore  let  such  taxation 
"  and  the  giving  of  judgment  in  this  behalf  he  stayed,  until  the 
"  trial  and  determination  of  the  said  issue,  or  issues,  above 
"  joined  between  the  parties  aforesaid  ;  or  (where  one  defendant 
"  lets  judgment  go  by  default,)  between  the  said  A»  B^  and  the 
"  said  E.  F."  (the  other  defendant\) 

If  there  be  several  issues,  in  fact  and  in  law'',  or  several  issues  in 
fact,  one  triable  by  the  country,  and  another  by  the  court  on  nul  tiel 
record",  the  award  of  the  venire  is,  as  well  to  try  the  former,  as  to 
assess  the  damages  upon  the  latter  ;  absolutely,  if  the  issues  in  law, 
or  of  fact  triable  by  the  court,  have  been  already  determined  in  favour 
of  the  plaintiff,  or  otherwise  conditionally,  in  case  judgment  shall 
be  thereupon  given  for  him''.  In  these  cases,  if  the  issues  in  law  or 
of  fact  triable  by  the  court  are  first  determined,  and  the  plaintiff  is  in 
consequence  entitled  to  damages  upon  part  of  the  declaration,  or 
against  one  of  several  defendants,  there  is  an  entry  of  an  unica 
taxatio,  to  postpone  the  assessment  of  such  damages,  until  the  trial 
of  the  issues  in  fact :  But  if  the  issues  in  fact  are  first  tried,  an 
unica  taxatio  is  unnecessary  ;  for  in  such  case,  the  jury  who  try 
these  issues,  will  of  course  assess  the  damages*. 

In  actions  by  original  in  the  King's  Bench,  the  clerk  of  the 
papers  makes  up  the  issue  or  paper  book,  of  the  same  term  with  the 
declaration*^;  or  it  may  be  entitled  of  the  term  issue  is  joined  as  in 
actions  by  bill" :  and  it  begins  with  a  copy  of  the  declaration,  without 
a  memorandum^ :  And  it  is  not  necessary  to  enter  imparlances  if 
the  pleadings  are  of  a  subsequent  term'.  This  however  is  sometimes 
done;  and  imparlances  are  commonly  entered  by  the  clerk  of  the 
papers,  between  the  plea  and  replication",  where  they  are  of  different 
terms,  in  making  up  the  issue  by  original,  as  well  as  by  bill.  The 
award  of  the  venire  facias  by  original  is  as  follows  :  "  Therefore 
"  it  is  commanded  to  the  sheriffs  that  he  cause  to  come  before  our 
"  lord  the  king,  on  (a  general  return  day),  wheresoever  he  shall 
"  then  he  in  England,  twelve,  b^c.  hy  whohi  ^c.  and  who  neither 
"  Sfc.  to  recognize,  S^c.  because  as  well,  8^c\"  But  where  the 
sheriff  is  a  party,  or  interested  in  the  cause,  the  venire  is  awarded 
to  the  coroner"' ;  or  if  there  be  two  sheriffs,  and  one  of  them  is  inte- 

=»  Append  Chap.  XXXI.  §  1 1.  e  Id.  faj.  363. 

^  ^<'-  §  1^-  ''  Append.  Cliap.  XXXI.  §  3. 

c/rf.  §13,  U.  '^Id.ibil. 

d  i  Saund.  109.  (1).  2  5aund.  300.   (3).  ^  Id.  §  4. 

Id.  a.  (4).  •  Id.  §  3. 

e  2  Saund.  300.  a.  (4).  •"  2  Lil.  P.  R.  1 24.  .-Append.  Chap.  XXXI. 
'  Imp.  K.  B.  0  lid.  (521.                                    §  26,  7. 
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rested,  to  the  other" ;  and  if  the  coroner,  as  well  as  the  sheriff,  be 
interested,  the  venire  is  awarded  to  two  persons,  appointed  by  the 
master  or  prothonotaries,  called  elisors^.  When  the  venue  is  laid  in 
a  county  palatine,  instead  of  the  common  award  of  a  venire  facias, 
there  is  a  special  award  of  a  mittimus  to  the  justices  there,  com- 
manding them  to  issue  the  jury  process,  and  when  the  cause  is  tried, 
to  send  the  record  back  again  to  the  court  above''.  At  what  time 
the  practice  originated,  of  sending  records  by  mittimus  into  counties 
palatine,  is  not  quite  clear  ;  but  so  late  as  the  11  W.  HI.  the  court 
expressly  said,  they  could  not  order  a  trial  in  the  county  palatine  of 
Lancaster,  and  therefore  they  sent  the  record  to  be  tried  in  York- 
shire, as  being  the  next  county*^.  In  the  Common  Pleas,  the  issue 
is  entitled  of  the  term  in  which  it  is  joined^ ;  and  made  up  in  the 
same  manner  as  in  the  King's  Bench  by  original.  In  the  Exchequer, 
the  issue  begins  with  the  placita,  or  stile  of  the  court,  of  the  term 
it  is  joined  ;  And  when  the  issue  is  of  the  same  term  with  the  decla- 
ration, it  merely  contains  a  transcript  of  the  pleadings,  after  the 
placita,  beginning  each  with  a  new  line,  without  any  memorandum 
or  imparlance :  but  when  the  issue  is  of  a  subsequent  term,  a  me- 
morandum is  prefixed  to  the  declaration,  and  the  entry  of  an  impar- 
lafiee  to  the  plea^. 

When  a  fair  and  impartial,  or  at  least  a  satisfactory  trial  cannot 
be  had  in  the  county  where  the  action  is  laid,  the  court  must  be 
moved,  on  an  affidavit  of  the  circumstances,  for  leave  to  enter  a 
suggestion  on  the  roll,  with  a  nient  dedire,  in  order  to  have  the 
trial  in  the  next  adjoining  county^ :  And  as  the  suggestion  in  such 
case  is  not  traversable,  the  court  will  see  that  it  is  necessary,  before 
they  give  leave  to  enter  it'\  The  cause  in  that  case  must  be  tried  in 
the  next  adjoining  county,  even  though  it  be  a  county  palatine'.  And 
by  tlie  statute  38  Geo.  III.  c.  52.  §  1.  it  is  enacted,  that  "  in  every 
"  action,  whether  the  same    be  transitory  or  local,  which  shall  be 

"5    Maule  &  Sel.    144.  Append.   Chap.  TnaZ/e^.p/.  39.  58.  130. 133.  14G.  from  which 

XXXI.  §  24,  5.  it  appeals,  that  this  mode  of  trial  is  much 

^  3  East,  141.  narnes,46j.  Append.  Chap.  more  ancient  than  the  reign  of  William  the 

XXXI.  §  23.  third. 

*^  Append.  Chap.  XXXI.  §  16,  &.c.  «  Imp.  C.  P.  338.  Append.  Chap.  XXXI. 

d  12  Mod.  313.  and  .see   Say.  Rep,  47.  1  §  5. 

Diiriif.  &,  East,  368.     It  is  justly  supposed  ^  Append.  Chap.  XXXI.  §  6. 

by  Mr,  Manning,    in   his    practice  of  the  e  Id.  §  29. 

Exchequer,  p.  296.  (x).  that   the  practice  ^  3  Bur.  1333.     By  Ld.  Mans/ield and  the 

of  Sfcnding  records,  by  mitliimis,    into  coun-  Court,  E.  23  Geo.  III.   K.  B.  Atkinson  qui 

ties   palatine,  was    adopted    in    the  King's  /am  v.  i/arue^,  T.  28  Geo.  III.  K.  B. 

Bench,  fiom    tlie    ancient  practice  of  the  '  7  Durnf.  &  East,  733.  1  Durnl.  &  East, 

Excliciiuci  :  and  lie  icfcrs  to  Cro.  Abr,  tit,  36'3.  contra. 
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"  prosecuted  or  depending  in  any  of  his  majesty's  courts  of  record  at 
*'  Westminster^  and  in  every  indictment  removed  into  his  majesty's 
**  court  of  King's  Bench  by  writ  of  certiorari,  and  in  every  infor- 
"  mation  filed  by  his  majesty's  attorney  or  solicitor  general,  or  by 
"  the  leave  of  the  court  of  King's  Bench,  and  in  all  cases  where  any 
"  person  or  persons  shall  plead  to  or  traverse  any  of  the  facts  con- 
"  tained  in  the  return  to  any  writ  of  mandamus,  if  the  venue  in 
"  such  action,  indictment  or  information,  be  laid  in  the  county  of  any 
"  city  or  town  corporate  in  England,  or  if  such  writ  of  mandamus 
"  be  directed  to  any  person  or  persons,  body  politic  or  corporate, 
*'  the  court  in  which  such  action,  indictment,  information  or  other 
«  proceeding  shall  be  depending,  may,  at  the  prayer  and  instance  of 
"  any  prosecutor  or  plaintiff,  or  of  any  defendant,  direct  the  issues 
"  joined  in  such  action,  indictment,  information  or  other  proceeding, 
"  to  be  tried  by  a  jury  of  the  county  next  adjoining  to  the  county  of 
*'  such  city  or  town  corporate,  and  award  proper  writs  of  venire  and 
"  distringas  accordingly,  if  the  court  shall  think  proper"*,"  The 
cities  of  London  and  Westminster,  Bristol  and  Chester,  and  the 
borough  of  Southwark,  are  excepted  out  of  this  statute''.  When 
the  venue  is  laid  in  a  county  different  from  that  wherein  the  cause  of 
action  arose,  the  practice  is  first  to  change  the  venue  into  the  latter 
county,  on  the  usual  affidavit,  and  then  to  move  for  a  writ  of  venire 
facias,  to  have  the  cause  tried  by  the  jury  of  the  adjoining  county'=. 
But  though  a  penal  action  be  removed  out  of  the  proper  county  into 
another  for  trial,  yet  the  cause  of  action  must  still  be  proved  to  have 
happened  within  the  proper  county,  where  the  venue  is  laid*^.  On  an 
indictment  for  a  misdemeanour,  the  court  of  King's  Bench  will  permit 
a  suggestion  to  be  entered  on  record,  for  the  purpose  of  carrying  the 
trial  into  an  adjoining  county,  when  there  appears  to  be  a  reasonable 
ground  on  the  affidavits,  for  believing  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  where  the  venue  is  laid  ;  and  the 
suggestion  need  not  state  the  facts  from  whence  such  inference  is  to 
be  drawn'*. 

When  the  action  is  laid  in  a  place  where  the  king's  writ  of  venire 
does  not  run,  as   in   Wales^,  or  Berwick  upon    Tweed",  &,c.  it  is 

a  Append.  Chap.  XXXI.  §  30.     The  l'2t]i  a  removal  thither  by  certiomri.  4  East,  203. 
section  of  this  statute,  providing  that  no  in-  •>  §  10. 

(iictment  shall  be  removed  into  the  next  ad-  c  7  Taunt.  385. 

joining  county, except  l/ie  person  applying  for  <i  9  East,  296. 

suck  removal  shall  enter  into  a  recognizance  e  3  Barn.  &  Aid.  444. 

in  40/.  for  the  er^ra  costs,  &c.  does  not  relate  '  Append,  Chap.  XXXI.  §  31. 

to  indictments  sent  by  the  King's  Bench  to  6  2  Bur.  855.  2  Blac.  Rep.  103G,  and  see 

be  tried  in  the  next  adjoining  county,    after  Append.  Chap.  XXXI.  §  32. 
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awarded  to  the  sheriff  of  the  next  English  county,  upon  a  sug- 
gestion that  the  issue  ought  to  be  tried  there.  In  Sir  Peter  Delme's 
case*  it  was  settled,  and  has  ever  since  been  the  practice  of  (he 
court,  that  if  either  party  would  suggest  any  special  matter,  about 
awarding  the  venire  out  of  the  common  course,  he  should  give  a 
copy  of  it  to  the  adverse  party,  and  allow  him  a  reasonable  time  io 
consider  it,  before  a  nient  dedire  is  entered''.  And  when  there  are 
several  plaintiffs  or  defendants  in  a  personal  action,  and  one  of  them 
dies  before  issue  joined,  his  death  should  be  suggested,  in  making  up 
the  issue  ;  but  otherwise  it  need  not  be  suggested,  till  the  judgment 
roll  is  made  up''. 

An  issue  in  fact^  triable  by  the  record,  may  conclude  by  praying 
an  inspection  of  it,  if  the  record  be  of  the  same  court'^ ;  or,  whether  it 
be  of  the  same  or  a  different  court,  the  issue  may  conclude  by 
giving  the  party  pleading  a  day  to  produce  it*.  And  on  an  issue  in 
/aw,  the  demurrer  book  concludes  as  follows  :  "  But  because  the 
"  court  of  our  lord  the  king  now  here  is  not  yet  advised,  what 
"judgment  to  give  of  and  upon  the  premises,  a  day  is  given  to 
"  the  parties  aforesaid,  before  our  said  lord  the  king  at  West- 
"  minster,  (if  by  bill,  or,  if  by  original,  wheresoever,  &c.)  on  (tlie 
"  day  appointed  for  argument,)  to  hear  judgment  thereon,  for  that 
"  the  court  of  our  said  lord  the  king  now  here  is  not  yet  advised 
"  thereof,  ^cf." 

In  the  King's  Bench,  the  general  issue  or  paper  book  being 
made  up,  is  delivered  to  the  defendant's  attorney  or  agent ;  and  if 
there  are  several  defendants,  who  appear  by  different  attornies,  a 
copy  should  be  delivered  to  each  of  them.  In  the  margin  of  the 
paper  book,  a  conditional  rule  is  given  by  the  clerk  of  the  papers, 
signifying,  that  unless  the  defendant  receive  the  paper  book,  and 
return  it  by  a  particular  day,  to  be  enrolled,  a  writ  of  inquiry  will 
issue  or  rule  for  judgment  be  entered^^.  If  a  paper  book  be  made  up 
and  delivered  in  term  time,  or  within  four  days  exclusive  after  term, 
with  a  rule  given  thereon,  by  the  clerk  of  the  papers,  for  bringing 
the  same  to  be  enrolled,  and  the  defendant's  attorney  do  not,  within 
four  days  after  the  delivery  thereof,  bring  it  back  and  join  with  the 
plaintiff  in  the  special  issue  or  demurrer,  or  waive  his  special  plea, 
and  ""ive  the  general  issue,  or  demurrer  to  any  special  issue  tendered, 

»  10  Mod.  198.  §  "• 

b  1  Str.  233.  Append  Chap.  XXXI.  §  19.  d  Appjnd.  Chap.  XXXIII.  §  2.  4. 

21    &c.  And  for  the  nature  and  effect  of  a  *  Id.  §  3.  3. 

mint  dedire,  see  I  Str.  183.  ^  Id.  Chap.  XXX.  §  3,  4. 

c  1  Bur.  303.  Barnes,  4fi9.  and   see  Ap-  6  Id.  Chap.  XXX[.  §  33. 
pend.  Chap.  XXIII.   %   43.  Chap.  XXXIX. 
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jiulj^raent  may  be  entered  and  signed,  as  if  no  plea  had  been  pleaded. 
And  the  clerk  of  the  papers  has  no  discretion  to  give  a  rule  to  return 
the  paper  book  in  less  than  four  days,  even  though  the  defendant 
be  under  terras  to  take  short  notice  of  trial*.  But  when  a  plea  is  not 
put  in  in  time,  so  that  a  paper  book  may  be  made  up  and  delivered  in 
term,  or  withinybwr  days  after,  yet  if  it  be  made  up  and  delivered 
within  eight  days  after  the  term,  the  defendant's  attorney  is  obliged 
to  receive  it,  and  return  it  again  in  four  days  after  the  delivery,  or 
judgment  may  be  signed**. 

If  a  plea  be  pleaded  in  term,  or  in  time  after  the  terra,  and  the 
paper  book  be  not  made  up  and  delivered  within  eight  days  exclusive 
alter  terra,  if  it  be  an  issue  to  be  tried  in  London  or  Middlesex,  or  a 
demurrer,  the  other  party  is  not  bound  to  deliver  back  the  book,  till 
within  the  first  four  days  of  the  next  term  ;  but  if  it  be  an  issue  to 
be  tried  at  the  assizes,  the  defendant's  attorney  should  deliver  back 
the  book  within  four  days  exclusive'^  after  the  delivery  thereof,  and 
join  in  the  special  issue,  or  give  the  general  issue,  and  take  notice 
of  trial ;  or  else  the  plaintiff's  attorney  may  sign  judgment  by  de- 
fault, as  if  the  defendant  had  not  pleaded**.  And  when  a  paper 
book  is  not  returned  within  the  four  days,  the  plaintiff's  attorney 
may  afterwards  refuse  to  accept  it,  and  sign  judgment" ;  but  judg- 
ment cannot  be  signed  after  the  paper  book  is  accepted,  though  it  be 
not  returned  in  due  time. 

Within  the  time  limited  for  that  purpose,  the  defendant's  attorney 
or  agent  either  returns  the  paper  book  or  not ;  and  if  returned,  he 
either  returns  it  in  the  state  it  was  delivered  to  him,  or  if  ho  has  not 
been  ruled  to  abide  by  his  plea,  he  may  waive  the  special  pleadings, 
and  give  the  general  issue^ ;  or,  if  the  similiter  to  the  replication  has 
been  added  by  the  plaintiff,  he  may  strike  it  out  and  demurs.  In  the 
latter  case,  the  plaintiff  having  joined  in  demurrer,  a  demurrer  book 
is  made  up  by  the  clerk  of  the  papers,  and  delivered  over  to  the  de- 
fendant's attorney ;  who  must  return  it  in  twenty  four  hours,  unless 
the  demurrer  be  special,  and  the  defendant  has  not  been  ruled  to  abide 
by  his  plea,  in  which  case  he  raay  still  waive  his  special  plea  and  de- 
murrer, and  give  the  general  issue.     If  the  paper  book  be  returned 

'^  Hale  V.  Smallwood,  E.  35  Geo.  III.  K.  B.  «  Doug.  197.    4   Durnf.  &   East,  195.   2 

"R.  T.  1  Geo.  II.  faj.  K.  B.  Chit.  Rep.  242.  but  see  Doug.  67.   1  Durnf. 

«  Imp.  K.  B.  3.i2.  but  see  R.  T.    1  Geo.  &  East,  16,  semb.  contra. 

II.  (a),  where  it  is  said,  that  if  the  paper  f  2  Salk.  515. 

book  be  of  an  issue  in  fact,  the  four  days  for  S  For  the  form  of  the   notice  of  having 

keeping  it  are  reckoned  exclusive;    if  on  a  struck  out  the  rejoinder,   &c.  see  Append, 

demurrer,  or  issue  in  law,  they  are  inclusive.  Chap.  XXXI,  §  34   5. 

d  R.T.  1  Geo,  II.  fuj.  K.  B, 
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■with  the  general  issue,  the  plaintiff's  attorney  makes  up  and  delivers 
the  issue  afresh,  in  the  common  form.  In  the  Common  Pleas,  there 
being  no  paper-book,  the  issue,  when  made  up,  is  delivered  to  the 
defendant's  attorney,  or,  in  country  causes,  to  his  agent  in  town*. 

On  the  delivery  of  the  issue*',  or  returning  the  paper  book  in  the 
King's  Bench*^,  the  defendant  was  formerly  obliged  to  pay  for  copies 
of  the  pleadings,  except  in  actions  by  a  pauper'',  or  against  an  at- 
torney%  or  prisoner*^ ;  and  in  a  qui  lam  action,  he  paid  double^. 
This  was  called  issue  money  ;  on  non-payment  of  which,  tlie  plaintiff 
might  have  signed  judgment*'.  But,  by  a  late  rule  of  both  courts', 
"  no  judgment  shall  be  signed  for  non-payment  of  issue  money  ;  but 
the  same  shall  remain  to  be  taxed,  as  part  of  the  costs  in  the  cause  :'* 
Which  rule  is  construed  to  extend,  in  the  King's  Bench,  not  only 
to  general  issues,  but  also  to  all  special  issues,  and  the  paper  and 
demurrer  books  made  up  thereon*". 

By  accepting  the  issue,  or  returning  the  paper  book,  the  de- 
fendant's attorney  admits  it  to  be  properly  made  up' :  And  therefore 
if  there  be  any  variance  therein  from  the  pleadings  delivered,  or  other 
irregularity  in  making  it  up,  the  defendant's  attorney  or  agent, 
instead  of  accepting  it,  should  take  out  a  judge's  summons,  and 
obtain  an  order,  for  setting  it  right ;  as  he  cannot  otherwise  take 
advantage  of  the  irregularity,  on  a  motion  in  arrest  of  judgment,  or 
for  a  new  trial"". 

After  issue  joined,  the  plaintiff  should  enter  it  on  record,  and  proceed 
to  argument,  if  an  issue  in  law,  or  to  trial,  if  an  issue  in  fact :  And 
if  he  neglect  to  do  so,  the  defendant,  in  the  King's  Bench,  may 
compel  him,  by  obtaining  a  rule  from  the  master",  on  the  back  of  the 
issue,  if  delivered,  entering  it  with  the  clerk  of  the  rules,  and  serving 
a  copy  on  the  plaintiff's  attorney.  In  the  Common  Pleas,  the  de- 
fendant's attorney  should  get  a  side-bar  or  treasury  rule  from  ,the 
secondaries,  for  the  plaintiff's  attorney  to  enter  the  issue  on  record, 
within  Jour  days  after  notice  given",  and  serve  him  with  a  copy 
thereof.     But  the  defendant  cannot  give  a  rule  to  reply,  and  enter  the 

»Cas.  Pr.  C.  P.  94.  109.  Barnes,  951.  >  E.   H.  35  Geo.  III.  K.  B.  &  C.  P.    6 

•-R.  T.   12  W.  III.  7  Mod.  31.  Say.  Rep.  Durnf.  &    East,   2l8.    2  H.  Blac.   oct.   ed. 

11.   IVenham  v.     Tristram,   H.  21  Geo.  III.  551.   1  Bos.  &  Pul.  292.  (b). 

K.  B.  "^  6  Dninf.   &  East,  477.  R.  M.  36  Geo. 

«:  5  Durnf.  &.  East,  400,  III.  K.  B.  and  see  1  Bos.  &  Pu!.  292. 

<>  /rf.309.  •  2  Str.  1131.  1266.  Say.  Rep.  154.  3  Bur. 

e  Say.  Rep.  77.  1682.  and  see  Barnes,  475.  2  Wils.  160. 

^  Cas.  Pr.  C.  P.  35.  2  Wils.  11.  m  2  Wils.  243.  and  see  1  Chit.  Rep.  277, 

g  But  see  3  Durnf.  8&  East,  137.  8.  (a). 

h  Cas.  Pr.  C.  P.  35.  91.  Barnes.  239.  243,  «  Append.  Chap.  XXXI.  §  -36,  7. 

263.275.  2  Blac.  Kep.  1098.  "  /(/.  §  33. 
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issue,  in  the  same  term  :  And,  in  the  King's  Bench,  if  the  action  be 
laid  in  London  or  3Iiddlesex,  the  defendant  ought  not  to  give  a  rule 
for  the  plaintiff  to  enter  his  issue  the  same  term  it  is  joined,  unless 
notice  of  trial  has  been  given".  In  the  Common  Pleas,  whether  the 
action  be  laid  in  London  or  Middlesex,  or  in  the  country,  the  de- 
fendant can  in  no  case  give  a  rule  to  enter  the  issue,  the  same  term  it  is 
joined,  but  must  stay  till  the  next  term*" :  and,  in  a  country  cause,  the 
plaintiff  is  no  ways  bound  to  enter  his  issue  the  same  term*=.  In  the 
Exchequer,  it  is  said,  a  defendant  may  give  a  rule  for  the  plaintiff  to 
enter  liis  issue,  the  same  term  in  which  it  is  joined,  whether  notice  of 
trial  has  been  given  or  nof*. 

The  plaintiff  being  ruled  to  enter  the  issue  in  the  King's  Bench, 
must  enter  it,  if  in  London  or  Middlesex,  and  bring  the  record  into 
the  office,  withinybm*  days  after  notice  of  the  rule  :  If  in  the  country, 
before  the  continuance  day  of  that  term  :  Otherwise,  a  non  pros 
may  be  signed,  and  the  defendant  shall  have  his  costs^  And  where 
one  of  two  defendants  in  trespass,  after  having  pleaded,  separately 
signed  a  7ion  pros  for  not  entering  the  issue,  the  court  held  the 
judgment  to  be  regular^.  But  a  judgment  of  non  pros  cannot  be 
regularly  signed  in  that  court,  unless  there  be  a  rule  to  enter  it  of  the 
same  term  in  which  judgment  is  signed^;  nor  after  the  issue  is  entered, 
though  it  be  not  entered  within  the  time  allowed  by  the  rule^  :  And 
where  it  appeared  by  affidavit,  that  the  plaintiff's  altorney  had  mislaid 
the  papers,  the  court  ordered  the  defendant's  attorney  to  give  him  a 
copy  of  the  issue,  the  better  to  enable  him  to  enter  it'.  In  the 
Common  Pleas,  the  plaintiff's  attorney  must  in  all  cases  carry  in  the 
roll  and  docket  it,  within  four  days  after  service  of  the  rule  to  enter 
the  issue,  or  the  defendant's  attorney  may  sign  a  von  pros:  and  the 
four  days  are  reckoned  exclusively  of  the  day  of  serving  the  rule; 
therefore  if  it  be  served  on  Friday,  the  plaintiff  has  all  the  Tuesday 
following  to  enter  the  issued 


It  may  not  be  improper  in  this  place,  to  take  a  general  view  of 
the  rolls  of  the  different  courts,  on  which  the  issue  and  other  matters 
of  record  are  entered  ;   with  the  entries  thereon,  and  by  whom,  and 

»  R.  M.  4  Ann.  fcj.  K.  B.  I  riu/pol  v.  Mailer,  T.  23  Geo.  Ilf.  K.  R. 

''  Imp.  C.  P.  363.  g  1  Maiile  &  Sol.  47S. 

CR.  M.  4  Ann.  (cj.  K.  B.  R.  M.  1654.           h  1  Durnf.  &  East,  IG.  but  see  4  Diimf. 

§  21.  C.  P.  &  East,  195.  s-mb.  :onlra. 

^  Man.  Ex.  Pr.  320.  >   1  Str.  414. 

«2   Lil.  P.    R.  87.    R.   M.  4   Ann.   (c).           k  Barnes,  SIS. 

K.  B.  Append.  Chap.  XXXI.  §  39,  40. 

3  ¥ 


786  OF   ROLLS,   &c. 

in  what  manner  they  are  made ;  and  the  time  and  mode  of  bringing 
in  and  docketing  them. 

In  the  King's  Bench,  the  rolls  of  the  court  are  divided  into  crown 
and  plea  rolls :  The  former  contain  entries  of  indictments  and  in- 
formations, with  the  proceedings  thereon  ;  the  latter,  the  proceedings 
on  the  plea  side  of  the  court.  There  are  also,  on  the  crown  side, 
rolls  of  estreats  oi  fines  and  amerciaments^  &;c.  The  plea  rolls  are 
delivered  out  in  blank  to  the  attornies,  by  a  stationer  appointed  for 
that  purpose  by  the  chief  justice^ ;  who  also  provides  a  skin  of 
parchment,  called  a  docket^  containing  the  numbers  for  the  rolls  of 
each  term,  which  is  kept  by  the  clerk  of  the  judgments  till  the  essoin 
day  of  the  following  term,  when  it  is  delivered  over  to  the  clerk  of  the 
treasury :  From  this  docket  the  numbers  are  delivered  to  the  at- 
tornies, by  whom  they  are  marked  in  common  figures  at  the  bottom 
of  each  roll. 

In  the  Common  Pleas,  the  rolls  are/)Zea  or  common!" :  The  former 
relate  to  pleas  of  land,  and  contain  the  entries  of  proceedings  in  real 
actions,  including  common  recoveries  ;  the  latter  are  confined  to  the 
entries  in  personal  and  mixed  actions.  These  rolls  are  delivered 
out  in  blank,  in  files  of  twenty  each'',  by  the  clerk  of  the  essoins, 
after  having  previously  numbered  them  with  numeral  letters,  in  the 
old  court  hand  :  But  there  is  this  difference  between  the  mode  of 
numbering  the  rolls  in  the  King's  Bench  and  Common  Pleas;  that 
in  the  former  court,  there  is  only  one  number  for  each  entry,  though 
it  be  made  on  several  rolls  ;  but  in  the  latter  court,  each  roll  is  sepa- 
rately numbered.  The  plea  rolls,  in  the  Common  Pleas,  are  deli- 
vered by  the  clerk  of  the  essoins  to  the  clerk  of  the  recoveries,  the 
clerk  of  the  king's  silver,  and  the  prothonotaries ;  the  common 
rolls,  to  the  filacers  and  prothonotaries'^.  And  formerly,  it  appears 
that  the  latter  were  delivered  by  the  prothonotaries  to  their  clerks 

*  R.  'J'.  11  &  12  Gto.  II.  K.  B.  j«n^i  are  enten.d,  previous  to  the  issue. 

"*  R.  H.  8  Car.  I.  §  8.  R.  M.  1654.  §  7.  *=  As  to  these  files,  see  R.  E.  12  Joe.  I.  § 
R.  E,  34  Car.  II.  rcg.  3.  R.  E.  3  W.  &.  M.  2.  R.  M.  1649.  reg.  1.  §  2.  C.  P. 
reg.  2.  R.  M.  2  Geo.  I.  C.  P.  The  ti  rm  '^  R.  M.  1649.  reg.  1.  §  3,  4.  C.  P.  and 
plea  roll,  it  will  be  observed,  has  various  see  R.  E.  34  Car.  II.  reg.  3.  C.  P.  by 
significations :  In  the  King's  Bench,  we  have  wliich  the  clerk  of  the  essoins  is  not  to  de- 
seen,  it  means  the  roll  on  which  proceedings  liver  any  post  rolls,  or  other  rolls  of  the 
are  entered  on  the  plea  side  of  the  court :  Common  Pleas,  to  any  attorney  or  clerk  of 
But  in  the  Common  Pleas,  as  stated  above,  that  court,  but  to  the  respective  prothono- 
it  is  confined  to  pleas  of  land,  and  contains  taries,  and  other  officers  who  have  a  right  to 
the  entries  of  proceedings  in  real  actions  ;  such  rolls.  But  this  rule,  so  far  as  it  re- 
and  it  is  sometimes  used,  in  a  more  limited  spects  the  poi/ rolls,  which  are  now  delivered 
sense,  lo  signify  the  roll  on  which  the  plead-  to  the  attornies,  has  fallen  into  disuse. 


OF   ROLLS,   &0.  787 

only';  who  had  access  allowed  them  for  their  instruction  to  the 
records  of  the  court'' :  but  there  is  now  no  distinction  in  this  respect 
between  clerks  and  attornies.  And  every  attorney  or  clerk  who  re- 
ceives any  roll,  either  plea  or  common^  from  the  prothonotaries,  is 
required  to  sign  and  set  his  hand  to  their  book,  for  the  receipt  of 
such  ToW.  Besides  the  rolls  which  have  been  mentioned,  there  are 
others  delivered  out  unnnmhered,  in  the  Common  Pleas,  to  the 
clerk  of  the  warrants :  On  these  are  entered  the  enrolment  of  deeds, 
&c.  which  are  filed  in  the  bundle  of  plea  rolls  ;  and  warrants  of 
attorney  in  personal  and  mixed  actions,  which  are  filed  in  the  bundle 
of  common  rolls  of  that  court.  There  are  also  long  slips  or  presses 
of  parchment,  delivered  out  unnumbered,  to  the  clerk  of  the  errors 
in  the  King's  Bench  and  Common  Pleas  ;  on  which  are  entered  the 
transcripts  of  judgments  on  writs  of  error. 

In  the  Exchequer  of  Pleas,  the  court  not  having  jurisdiction  of 
criminal  matters,  or  real  actions,  there  are  no  crown  rolls,  as  in  the 
King's  Bench,  nor  of  pleas  of  land^  as  in  the  Common  Pleas  :  but 
the  rolls  are  denominated  plea  or  common ;  and  are  delivered  out  by 
the  master  of  the  office  of  pleas,  to  the  attornies  or  clerks  in  court ; 
but  they  are  not  numbered,  as  in  the  other  courts'*. 

Of  the  plea  rolls  in  the  King's  Bench,  t!ie  first  twenty ,  and  of  the 
comm,on  rolls  in  the  Common  Pleas,  the  first  three  hundred  are 
reserved  for  the  filacers  ;  and  are  thence  called  filacers  rolls  :  On 
these  are  entered  recognizances  of  bail,  in  actions  by  original,  &c. 
In  general,  the  rolls  are  denominated,  according  to  the  subject  matter 
of  them,  the  warrant  of  attorney  rol^  ;  the  process  roW ;  the  re- 
cognizance rolls;  the  imparlance  roll'' ;  the  plea  roll'  ;  the  issue 
roll*" ;  the  judgment  roll' ;  the  scire  facias  roil'"  ;  and  the  roll  of 
proceedings  on  writs  of  error'\  and  false  judgment'' :  to  which  may 
be  added,  the  rolls  of  deeds  and  awards",  &c. 

The  entries  on  the  rolls  were  formerly  made,  in  the  King's  Bench, 
by  the  clerks  of  the  chief  clerki' ;  as,  in  the  Common  Pleas,  they  were 

*  R.  M.  G  &  7  Eliz.  §  1.  U.  E.  12  Jar,  I.  '  Post,  Chap.  XXXIX. 
R,  H.  8  Car.  I.   R.  M.   1649.  reg.  1.  R.  M.            ">  Post,  Cliap.  XLIII. 
1654.  §  5.   and  see  R.  T.  21  Car.  II.  reg.  1,           "  Post,  Chap.  XLIV. 

2.  c.  P.  °  For  a  particular  account  of  these  rolls, 

^R.  M.  1C54.  §  5.  C.  P.  aiitl  their  contents,  see  the   Introdnclion  lo 

c  R.  E.  34  Car.  II.  reg.  3.  C.  P.  the  Practical  Forms,  p.  xviii.   &c. 
d  4  Inst.  109.  P  I'"^-  M.   1654.  §  14.  R.  T.  1  Jac.  II.  R. 

^  Ante,  91.  Post  792.  M.  3  Ann,  K.  B.   And  for  the  times  within 

*  Ante,\6\.  which  the  clerks  must  anciently  have  ac- 
g  ^nte,  279,  80.  counted  with  the  secondary,  in  the  King's 
«i  Ante,  777.  Bench,  see  R.  E.   15  Car.  II.  reg.  3.   R.  H 

*  ^n/e,786.  (b.j  15  &  16  Car.  II.  reg  1.  R.  T,  20  Car.  II. 
"  Post,  792.  '                                    3    F    2       K.  B. 
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made  by  the  clerks  of  the  prothontaries*,  who  were  called  entering 
clerks  :  but  they  are  now  made  in  both  courts  by  the  attornies ;  and 
ought  to  be  written  in  a  full  fair  hand,  with  a  large  margin  of  an  inch 
at  least,  and  a  convenient  distance  at  the  top  for  binding  up  the  same, 
and  at  the  bottom,  that  the  writing  be  not  rubbed  out**.  In  this  man- 
ner, the  proceedings  may  be  entered  on  both  sides  of  the  roll,  begin- 
ning on  the  back,  over  against  the  first  line  of  the  first  warrant  of 
attorney,  and  taking  care,  if  possible,  to  leave  a  sufficient  space  at  the 
end  for  the  committitur,  and  entry  of  satisfaction,  &c.  If  the  space 
left  be  not  sufficient  for  the  subsequent  entries,  one  or  more  rolls  may 
be  added,  which  are  called  riders^  with  references  at  the  bottom  of 
the  preceding  roll.  In  the  Exchequer,  the  entries  are  made  by  the 
attornies,  or  clerks  in  court. 

The  rule  with  regard  to  bringing  in  rolls  in  the  King's  Bench  is, 
that  "  every  attorney  ought  to  bring  them  into  the  office  of  the  clerk 
of  the  treasury,  fairly  engrossed,  by  the  following  times,  that  is  to  say, 
the  rolls  of  Trinity,  Michaelmas,  and  Hilary  terms,  before  the 
essoin  day  of  every  subsequent  term,  and  the  rolls  of  Easter,  before 
the  Jirst  day  of  Trinity  term''."  And  formerly,  no  roll  could  have 
been  brought  in  with  a  post  terminum,  without  leave  of  the  court** : 
But  now,  in  order  to  accommodate  the  attornies,  the  custos  brevium 
usually  attends  the  day  but  one  before  every  term,  to  receive  and  file 
their  rolls^.  And  a  roll  may  be  had  of  a  preceding  term,  as  a  matter 
of  course,  by  applying  to  the  clerk  of  the  treasury  ;  or  if  a  roll  has 
not  been  brought  into  the  treasury  in  time,  it  may  afterwards  be 
brought  in,  on  paying  some  small  additional  fees  to  the  officers  of  the 
court^ 

In  the  Common  Pleas,  by  the  ancient  course  and  usage  of  the 
court,  no  attorney  or  prothonotary's  clerk  ought  to  carry  the  rolls 
into  the  country*^ ;  but  ought  duly  and  fairly  to  enter,  and  then  bring 
in  and  docket  their  rolls  in  the  prothonotary's  office,  from  whence 
they  received  the  same,  in  such  convenient  time  as  that  they  may  be 
examined  by  the  prothonotaries,  and  bound  up  by  the  clerk  of  the 
essoins,  by  the  essoin  day  of  every  subsequent  term,  Easter  only 

a  R.  E.  n  Jac.  I.  R.  H.  8  Car.  I.  R.  M.  d  r.  ji.  9  ;v.  III.  K.  B.   1  Salk.  87.  2  Ld. 

1649.  reg.  1,  R.  M.  1654.  §  5.  C.  P.  Rayin.  850.  6  Mod.  191. 

^  R.  H.  1657.  K.  B.    And  for  the  manner  e  r.  m.  9  W.  III.  faj.  K.  B.  i  Sel.  Prac. 

of  making  entries  on  the  rolls  in  the  Com-  535. 

nion  Pleas,  see  R.  E.  12  Jac.  I.  §   2.  R,  M.  '  1  East,  409. 

1649.  reg.  1.  §  I,  2.  R.  M.  1654.  §  7.  R.  T.  e  R.  E.  12  Jac.  I.  §  1.  R,  M.  1649.  reg.  1. 

29  Car.  II.  reg  2.  C  P.  §  1.  R.  M.  1654.  §  7.  R.  E.  34  Car.  II.  reg. 

c  R.  E.  5  \V.  &  M.  reg.  I.  M.  9  W.  11  [.  3.  C,  P. 
T.  IC  \V.  III.  M.  5  Ann.  K.  B. 
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excepted".  And  rules  were  from  time  to  time  made  by  the  court, 
appointing  particular  times  for  the  attornies  or  clerks  to  bring  their 
rolls  into  the  prothonotaries  office''.  By  the  last  of  these  rules,  the 
rolls  of  Easter  were  to  be  brought  into  the  prothonotaries  office,  on 
or  before  the  first  day  of  Trinity  term  ;  the  rolls  of  Trinity  term,  on 
or  before  Michaelmas  day;  those  of  Michaelmas  term,  on  or 
before  the  sixth  day  of  January ;  and  those  of  Hilary  terra,  four 
days  before  the  feast  of  Easter".  But  now,  by  indulgence,  the  rolls 
of  Michaelmas  term  are  taken  in  and  docketed  in  Hilary  term, 
those  of  Hilary  in  Easter,  of  Easter  in  Trinity,  and  of  Trinity  in 
Michaelmas  term  ;  otherwise  they  must  be  filed  with  the  clerk  of 
the  essoins''.  And  on  bringing  in  their  rolls  to  the  prothonotaries, 
after  judgment  signed,  the  attornies  and  clerks  are  ordered  at  the 
same  time  to  produce  the  paper  books,  whereon  such  judgments  are 
signed,  that  so  the  prothonotaries  may  better  examine  the  days 
entered  on  the  margin  of  the  roll  of  each  particular  judgment,  and  see 
that  they  agree  with  the  days  signed  by  the  prothonotaries  in  the 
paper  books^. 

The  proceedings  being  entered  on  the  roll,  a  number  should  be 
procured  for  it,  in  the  King's  Bench,  from  the  clerk  of  the  judg- 
ments, if  it  be  a  roll  of  the  same  term,  or  otherwise  from  the  clerk  of 
the  treasury ;  and  the  roll  being  numbered,  is  carried  in  and 
docketed^  with  the  clerk  of  the  judgments,  who  takes  for  the  entries, 
after  which  it  is  carried  to  the  clerk  of  the  treasury,  by  whom  it  is 
bound  up  and  kept  in  the  treasury  of  the  court.  In  the  Common 
Pleas,  the  rolls  are  docketed  with  the  prothonotaries,  on  the  docket 
roll,  or  common  docket^ :  And  when  brought  in,  they  are  delivered 
by  the  prothonotaries  to  the  clerk  of  the  essoins,  who  binds  up  the 
same'' ;  and  is  the  officer  appointed  to  docket  them  alphabetically 
under  the  statute  4  &  5  W.  &  M.  c.  20.  §  2.     And,  by  a  rule  of 

*  R.  M.  1649.  reg.  1.  C.  P.  in  principio.  Those  of  the  chief  piothonotary,  about  the 
•>  R.  E.  12  Jac.  I.  §  2.  R.  M.  J649,  reg.  1.       third  of  Edward  VI.  those  of  the  2nd  pro- 

§  2,  3.  R.  M.   1654.  §  7.  R.  T.  29  Car.  II.  thonotary,   in  the  fust  of  Henri/  VIII.  and 

reg.  5.  R.  E.  34  Car.  II.  reg.  3.  C.  P.  those  of  the  3rd  prothonotary,  in  the  second 

c  R.  E.  34  Car.  II.  reg.  3.  C.  P.  of  Queen  Elizabelk. 

«•  Imp.  C.  P.  439.  «>  R.  M.  1649.  reg.  ].  §  4.  R.  M.  1654.  § 

*  R.  T.  29  Car.  II.  reg.  5.  C.  P.  7.  C.  P.     It  seems  from  the  former  of  these 
^For  the  form  of  the  docket  paper,  see  rules,  that  the  rolls  were  formerly  delivered 

Append.  Chap.  XXXI.  §  49.  by  the  prothonotaries  to  the  clerk  of   the 

g  It  appears  by  the  prothonotaries  return  warrants,  who  delivered  them  to  the  clerk 

to  a  select  committee  of  the  House  of  Com-  of  the  essoins :  but  this  practice  is  now  dis- 

mons,  on  the  public  records,  dated  26  Feb.  used,  at  least  as  to  the  common  rolls,  which 

1800,  that  the  docket  rolls,  or  dockets  of  re-  are  taken  directly  from  the  prothonotaries 

cords  at  tVeUmimler,  commence  as  follows :  to  the  clerk  of  the  essoins. 
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court  nuule  u))on  that  statute',  "  the  several  and  respective  officers  of 
this  court  shall  deliver  in  all  their  rolls  of  Trinity,  Michaelmas  and 
Hilary  terras,  to  the  clerk  of  the  essoins,  before  the  essoin  day  of  the 
several  terms  following,  and  their  rolls  of  Easter  term,  on  or  before 
the  Jirst  day  of  Trinity  term  following :  and  the  officer  who  shall 
not  bring  or  send  in  all  his  rolls  of  the  said  several  terms,  at  the  times 
aforesaid,  shall  pay  to  the  clerk  of  the  essoins,  for  every  roll  brought 
in  after,  twelve  pence,  according  to  the  ancient  practice  of  this  court." 
By  the  same  rule%  "  the  plea  rolls  of  every  term  shall  be  brought  in 
to  the  clerk  of  the  essoins,  within  three  weeks  after  the  end  of  the 
term  following;  and  in  default  thereof,  there  shall  be  likewise  paid  to 
the  clerk  of  the  essoins,  for  every  plea  roll  brought  in  after,  twelve 
pence'' :"  and  the  prothonotaries,  when  they  bring  in  their  rolls,  are 
to  deliver  to  the  clerk  of  the  essoins,  an  account  of  the  carets  in 
"writing,  with  the  attornies'  names  who  took  the  said  rolls  out  of  their 
office''.  After  the  rolls  have  been  brought  in,  the  clerk  of  the  essoins 
must  not  part  with  them*^ :  And  no  alteration  or  amendment  can  be 
made  in  any  roll,  or  in  any  writing  issuing  out  of  any  office  of  this 
court,  by  any  attorney  or  his  clerk,  or  any  other  person,  but  only  by 
the  officer  or  his  clerk  in  whose  office  the  same  shall  be  made  or 
entered*. 

The  rolls  being  docketed  and  carried  in,  are  bound  up  in  vellum 
covers,  in  one  or  more  parts  or  bundles  for  each  term,  and  filed 
numerically  by  the  clerk  of  the  treasury  in  the  King's  Bench,  or 
treasury  keeper  in  the  Common  Pleas  ;  after  which  they  are  depo- 
sited in  presses,  or  open  stages,  appropriated  for  that  purpose,  in  the 
treasury  of  the  court,  or  office  of  pleas  in  the  Exchequer.  In  the 
King's  Bench,  the  rolls  are  preserved  in  the  treasury,  from  the  be- 
ginning of  the  reign  of  Henry  the  sixth  :  In  the  Common  Pleas, 
from  that  of  Henry  the  eighth  :  The  earlier  rolls,  from  the  year 
1195,  to  the  end  of  the  reign  of  Henry  the  fifth,  in  the  former  court, 
and  in  the  latter,  from  1199  to  the  year  1509,  are  deposited  in  the 
Chapter  house  of  Westminster  Abbey*".  The  recovery  rolls,  and 
deeds  enrolled,  in  the  reigns  of  Henry  the  eighth,  Edward  the 
sixth,  and  Philip  and  Mary,  and  also  from  the  Jst  and  2nd  to  the 
24fh  and  25th  of  Elizabeth  both  inclusive,  are  bound  up  and  inter- 
mixed with  the  common  rolls  in  the  Common  Pleas ;  but  since  that 
time,  the  plea  and  common  rolls  are  kept  in  distinct  bundles.  In 
the  Exchequer  of  Pleas,  the  rolls  are  preserved  as  far  back  as  the 

a  K.  E.  5  W.  &  M.  rcg.  2.  C.  P.  d  r.  m.  1G49.  reg.  1.  §  4,  C.  P. 

b  Id.  ibid,  and  sec  R.  M.  2  (Jco.  I.  C.  P.  «  R.  M.  6  &  7  Eliz.  §  3.  C  P. 

c  R.  M.  2  Geo.  I.   C.  P.  and  bee  R.  M.  <  Joiies'b  Index  to  Records,  [^lef.  xxii. 
t6j4.  §  7.  R.  E.  34  Cm.  II.  vcg.  3.  C.  P. 
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reign  oi  Edward  the  first^ ;  and  are  nearly  complete  from  the  begin- 
ning of  the  reign  of  Queen  Elizabeth.  The  most  ancient  of  these 
rolls  were  formerly  kept  in  a  passage  behind  the  court  of  Exchequer 
at  Westminster  ;  but  they  are  now  deposited  in  the  new  towers  over 
the  entrance  of  Westminster  hall.  The  more  modern  ones,  be- 
ginning with  the  reign  of  Charles  the  first,  are  preserved  in  the 
office  of  the  clerk  of  the  pleas,   in  Lincoln's  Inn**. 

In  the  King's  Bench  and  Common  Pleas,  the  top  or  uppermost 
roll  of  every  bundle  is  inscribed  with  i\\e  placita,  or  stile  of  the  court, 
of  the  term  it  is  made  up.     In  the  King's  Bench,  the  placita  begins 

thus,  "  Pleas  before  our  lord  the   king    at   Westminster,    of 

term,"  &c.  adding  to  the  crown  rolls  these  words,  "  amongst  the 
pleas  of  the  king  ;"  and  is  witnessed  in  the  name  of  the  chief  justice  : 
In  the  Common  Pleas,  the  placita  of  plea  rolls,  begins  as  follows, 

"  Pleas  of  land   enrolled   at   Westminster,   before  (the  chief 

justice,)  and  his  brethren,  justices  of  his  majesty's  court  of  Common 

Bench,  of term,"  &c. :  and  the  first  plea  roll  usually  contains 

an  entry  of  the  admission  of  the  officers  of  the  court.  The  placita  of 
common  rolls  in  that  court  begins  thus,  "  Pleas,  with  the  warrants  of 
attorney  thereof,  enrolled,"  &,c. :  and  there  is,  in  each  court,  an 
inscription  on  the  vellum  cover  which  encloses  the  bundle,  denoting 
its  contents.  In  the  rolls  subsequent  to  that  which  contains  the  pla- 
cita, the  term  is  written  at  the  top  of  each  entry,  in  the  King's  Bench, 

thus,  "  As  yet  of term/'  &c. ;  and  is  witnessed  in  the  names  of 

the  chief  justice,  and  chief  clerk  ;  but  in  the  Common  Pleas,  the  terra 
is  not  mentioned  at  the  top,  but  written  by  the  prothonotary's  clerk, 
at  the  bottom  of  each  roll.  Formerly  it  seems,  that  in  the  King's 
Bench,  several  entries  might  have  been  made  on  the  same  roll,  in 
different  actions,  as  is  still  done  in  the  Common  Pleas ;  but  now 
there  is  a  separate  roll  for  each  cause.  In  the  Exchequer,  the  rolls 
not  being  numbered,  there  is  a  placita  at  the  top  of  each  entry,  be- 
ginning as  follows,  "  Pleas  before  the  barons  of  the  Exchequer  at 
JT'estminster,  among  the  pleas  of term,"  &c. 


The  issue,  in  the  King's  Bench,  must  always  be  entered  on  a  roll  of 
the  term  in  which  it  is  joined  :  Therefore,  where  the  general  issue  is 
pleaded  of  one  term,  and  the  similiter  is  not  added  till  the  following 
term,  the  issue  must  be  entered  of  the  term  in  which  the  similiter  is 

*  Burt.  Excheq.  in  pre/.     And  for  a  par-  the    report    of   a    select  committee  to  the 

ticular  account  of  these  rolls,  see  irf.  p.  421,  House  of   Commons,  on  the  state  of   the 

&c.  441,  &c.  public  records  of  the  kingdom,  ordered  to 

•>For  a  more  particular  account  of  the  be  printed  in  July  1800.  p.  112,  &c.  119, 

rolls  and  records  of  the  different  courts,  see  &c.  233,  4. 
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added  ;  and  if  entered  of  the  ternti  in  which  the  general  issue  was 
pleaded,  the  plaintiff  may  sign  a  judgment  of  non  pros".  In  the 
Comuion  Pleas,  it  is  likewise  a  rule,  that  *'  all  issues  shall  be  entered 
of  the  term  they  are  joined,  and  not  of  any  other  subsequent  term  ; 
and  that  the  prothonotaries  shall  not  give  any  licence  or  authority  for 
the  entry  of  any  such  issues,  nor  shall  the  clerk  of  the  essoins  deliver 
out  any  post  rolls  for  the  doing  thereof,  nor  the  clerk  of  the  treasury 
permit  any  such  issues  to  be  entered  in  the  treasury,  upon  any  ac- 
count whatsoever"*;"  and,  by  a  subsequent  rule,  "  every  issue  shall  be 
so  entered  on  record,  notwithstanding  any  consent  given  by  the  attor- 
nies  or  their  agents  on  either  side  to  the  contrary*^." 

In  order  to  enter  the  issue,  a  roll  must  be  obtained,  of  the  terra  it 
is  joined,  from  the  stationer  appointed  to  deliver  out  the  rolls  in  the 
King's  Bench'^,  or  prothonotaries  in  the  Common  Pleas ;  which  is 
called  the  issue  roll^  This  roll  is  prefaced,  in  the  King's  Bench, 
with  an  entry  of  the  warrants  of  attorney  for  the  ])laintiff  and  de- 
fendant, which  is  said  to  have  been  introduced  by  Wright  Chief 
Justice,  in  the  reign  of  James  the  second^;  previous  to  which  time, 
the  warrants  of  attorney  were  entered  on  a  separate  rolls.  In  the 
Common  Pleas,  the  warrants  of  attorney  are  made  out,  of  the  term 
issue  is  joined,  on  a  plain  piece  of  parchment,  and  filed  with  the  clerk 
of  the  warrants  ;  by  whom  they  are  entered  on  distinct  rolls,  which 
are  bound  up  in  the  bundle  of  common  rolls  in  that  court. 

In  practice,  however,  it  is  not  usual  to  enter  the  issue  at  full  length, 
if  triable  by  the  country,  until  after  the  trial,  unless  the  plaintiff  be 
ruled  to  enter  it ;  but  only  to  make  an  incipitur  on  the  roll,  at  the 
time  of  passing  the  record  of  Nisi  Prius.  An  incipitur  however  is 
necessary  ;  it  being  declared,  by  rule  of  court  in  the  King's  Bench**, 
that  "  no  record  of  Nisi  Prius  shall  be  sealed,  or  passed  at  the  Nisi 
Prius  office,  before  the  issue  is  fairly  entered  on  record,  or  an 
incipitur  thereof ;  and  such  entry,  with  the  record  of  Nisi  PriuSy 
first  brought  to  and  signed  by  the  secondary."  And  in  the  Common 
Pleas  it  is  a  rule,  that  "  the  prothonotaries  shall  not  sign  any  records 
of  Nisi  Prius,  until  the  issue,  or  an  incipitur  thereof,  shall  be 
fairly  entered  upon  record,  and  the  fees  first  paid  for  the  entry 
thereof'." 

a  Per  Cur.  M.  43  Geo.  HI.  K.  B.  T.  43  '  R.  E.  4  Jac.  II.  K.  B.  Ante,  91. 

Geo.  III.  K.  B.  3  East,  204.  gl   Ld.  Raym.  509.  2  Ld.  Raym.  895. 

b  K.  E,  5  W.  &  M.  reg.  1.  C.  P.  Barnes,  Carth.  517.  1  Salk.  88. 

328.  It  R.  M.  5  Ann.  reg.  I.  K.  B. 

c  R.  H.  1 1  Geo.  I.  C.  P.  i  R.  E.  5  W.  &  M.  reg.  1.  C.  P.  and  see 

<J  R.  T.  1 1  &.  12  Geo.  II.  K.  B.  Ante,  786.  R.  M.  1654.  §  21.  C.  P. 

c  Append.  Chap.  XXXI.  §  41,  &c. 
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Hitherto  we  liave  spoken  only  of  issues  made  up  and  entered  by 
the  plaintiff :  But  in  actions  of  replevin,  prohibitiony  and  quare 
impedit,  wherein  the  defendant  is  considered  as  an  actor,  the  issue 
may  be  made  up  and  entered  by  the  defendant,  as  well  as  the 
plaintiff*.  And  there  is  a  rule  of  court,  in  the  King's  Bench'',  that 
"  if  the  plaintiff  demur  in  law  to  the  defendant's  plea,  rejoinder,  or 
rebutter,  and  the  defendant  join  in  demurrer,  the  plaintifTs  attorney 
shall  enter  the  demurrer  of  record  ;  and  in  default  thereof,  upon  a  rule 
given  by  the  secondary*^,  it  may  be  entered  of  record  by  the  defen- 
dant's attorney."  Accordingly,  if  the  plaintiff  demur,  or  take  issue 
on  the  defendant's  plea,  rejoinder  or  rebutter,  and  the  defendant,  in 
case  of  a  demurrer,  join  therein,  and  the  plaintiff  will  not  make  up 
the  book,  and  enter  it  on  record,  the  defendant  may,  pursuant  to  this 
rule,  make  up  the  book,  and  deliver  it  to  the  plaintiff,  who  has  a  right 
to  enter  the  issue,  at  any  time  before  the  expiration  of  the  rule  given 
by  the  secondary  ;  which  rule  ought  to  be  served  on  the  plaintiff,  at 
the  same  time  the  book  is  delivered  to  him.  If  the  plaintiff*  do  not 
enter  the  issue,  the  defendant  may,  at  the  expiration  of  the  rule*^ ;  and, 
on  an  issue  triable  by  the  country,  give  notice  of  trial  by  proviso'^ :  Or, 
instead  of  entering  the  issue  himself,  the  defendant  may  it  seems  give 
the  plaintiff  a  four  day  rule  to  enter  it ;  and  in  default  thereof,  sign  a 
judgment  of  nun  pros^. 

*  Append.  Chap.  XLV.  §  64.  e  Rules  and  Orders  of  K.  B.  Ed.   1795,  p. 

«>  R.  E.  1 1  W.  III.  K.  B.  176,  7.  and  see  Lee's  Prac.  Die.  391.  AnU, 

c  Append  Chap.  XXXI.  §  37.  774. 
•J  R.  E.  11  W.  HI,  faj.  K.  B.  Ante,  774. 
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CHAP.  XXXIL 


Of  ARGUING  Demurrers. 

"Vl/^llEN  (he  ii^sue  in  law,  upon  a  demurrer,  has  been    entered  on 
record,  either  party  may  move  the  court  for  a  concilium,  and 
proceed  to  argument''. 

Wlien  there  are  several  issues,  in  law  and  in  fact,  there  has  been 
great  diversity  of  opinion  u})on  the  question,  which  of  them  should 
be  first  tried  or  determined.  According  to  the  earlier  authorities, 
if  a  man  demur  to  part,  and  take  issue  on  other  part,  or  if  the 
declaration  be  against  two  defendants,  and  one  demur,  and  the  other 
take  issue,  the  courts  shall  determine  which  they  please  first*" ;  though 
it  was  reckoned  the  more  orderly  way  to  give  judgment  first  on  the 
demurrer^  In  another  book  it  is  said,  that  the  issue  in  fact  ought  to 
be  first  tried  ;  because  if  this  be  found  for  the  plaintiff,  the  jury  who 
try  it  may  assess  conditional  damages,  as  to  the  demurrer^.  And 
according  to  later  cases,  where  there  are  several  issues,  in  law  and 
in  fact,  the  determination  of  the  issue  in  law  may  be  either  before 
or  after  the  trial  of  the  other,  at  the  option  of  the  plaintiff*. 

But  though  the  plaintiff,  in  ordinary  cases,  has  a  right  to  marshal 
his  own  proceedings,  provided  he  conform  to  the  rules  and  practice 
of  the  court,  yet  still  if  the  court  see  that  the  ends  of  justice  will  be 
better  promoted  by  first  determining  the  question  of  law  on  the 
demurrer,  they  will  postpone  the  trial  of  the  issue  in  facf.  And 
accordingly  in  a  late  case,  where  the  plaintiff  brought  three  actions  of 
trespass  against  three  several  defendants,  for  different  parts  which 
they  took  in  the  same  transaction ;  one  against  the  speaker  of  the 
House  of  Commons,  who  justified  under  a  warrant  he  had  issued, 
by  order  of  the  house,  for  arresting  and  committing  to  the  Tower 
the  plaintiff,  a  member  of  the  house,  for  a  breach  of  privilege,  in 
publishing  a  libel  upon  the  house,  to  which  plea  the  plaintiff  de- 
murred ;  another  against  the  serjeant  at  arms,  who  pleaded  not 
guilty,  and  also  justified  under  the  authority  of  the  speaker's  warrant, 

a  R.  T.  1  Geo.  II.  (a).  K.  B.  Barnes,  163.  ^  Say.  Dam.  115.  cites  Lutw.  875. 

C.  P.  «=  2  Lil.  P.  R.  85.  R.  E.  23  Car.  I.  K.  B. 

»>  Co.  Lit.  72.  a.  Glib.  C.  P.  57.  2  Saund.  300.  (3). 

«=  Id.  ibid.  '  13  Eagt,  41.  47. 
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to  which  tl»e  plaintiff  replied  an  excess  in  the  manner  of  executing 
the  warrant,  by  a  military  force,  and  with  improper  and  unnecessary 
violence,  on  which  issue  was  joined  to  the  country ;  and  the  third 
against  the  constable  of  the  Tower,  who  received  and  detained  the 
plaintiff  as  a  prisoner,  and  who  also  justified  under  a  warrant  from 
the  speaker  for  that  purpose,  in  which  issue  was  also  taken  to  the 
country,  on  several  facts  stated  in  such  justification  ;  and  notice  of 
trial  was  given  by  the  plaintiff  in  the  two  last  causes,  which  stood 
for  trial  at  bar  on  a  day  fixed,  but  the  plaintiff,  though  still  within 
the  time  allowed  by  the  general  rules  and  practice  of  the  court,  had 
not  set  down  his  demurrer  in  the  first  cause  for  argument ;  the  court 
of  King's  Bench,  on  motion  by  the  attorney  general,  on  behalf  of 
the  Serjeant  at  arms  and  constable  of  the  Tower,  postponed  the  trial 
of  the  issues  in  those  causes,  until  after  the  argument  on  the  de- 
murrer in  the  cause  against  the  speaker :  because  the  right  just  and 
distinct  consideration  of  the  questions  which  arose  on  the  issues  of 
fact,  and  the  true  measure  of  damages  in  the  causes  against  the 
Serjeant  at  arms  and  constable  of  the  Tower,  depended  in  a  great 
measure  upon  the  decision  of  the  issue  in  law  joined  in  the  other 
action  against  the  speaker :  and  though  the  same  question  of  law 
might  ultimately  be  raised  on  motion  in  the  two  former  actions,  yet 
it  could  not  be  considered  so  conveniently  to  the  court,  to  whom  the 
decision  of  such  question  belonged,  or  so  advantageously  to  the  party 
"who  should  prove  to  be  in  the  right,  as  upon  the  demurrer,  which 
presented  the  question  of  law  distinct  from  the  questions  of  fact*. 

In  practice  however  it  is  usual  and  advisable,  when  there  are 
several  issues  in  law  and  in  fact,  and  the  course  of  proceeding  rests 
with  the  parties,  to  determine  the  issue  in  law  first,  for  the  followin"* 
reasons  ;  first,  that  the  determination  of  an  issue  in  law  is  generally 
more  expeditious,  and  less  expensive,  than  the  trial  of  an  issue  in 
fact:  secondly,  that  if  the  issue  in  law  go  to  the  whole  cause  of 
action,  and  be  determined  against  the  plaintiff,  it  is  conclusive,  and 
there  is  no  occasion  afterwards  to  try  the  issue  in  fact;  whereas 
if  the  issue  in  fact  be  first  tried,  and  found  for  the  plaintiff,  he  must 
still  proceed  to  the  determination  of  the  issue  in  law,  and  if  that 
be  found  against  him,  he  will  not  be  allowed  his  costs  of  the  trial 
of  the  issue  in  fact'' :  thirdly,  that  this  mode  of  proceediii"-  will 
prevent  confusion  and  embarrassment  at  the  trial,  particularly  when 
contingent  damages  are  to  be  assessed  ;  and  lastly,  that  whether 
the  demurrer  go  to  the  whole  or  part  of  the  cause  of  action,  if  the 

a  1 3  East,  27.  364,  5. 

b  2  Saund.    300.   (3).   aud  see  2  Marsh. 
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plaintiff  proceed  to  argue  it  first,  and  the  court  are  of  opinion  ag^ainst 
hino,  he  may  amend  as  at  common  law  ;  but  after  the  cause  has  been 
carried  down  to  trial,  he  cannot  amend  any  farther  than  is  allowable 
by  the  statutes  of  amendments\ 

The  concilium,  dies  concilii,  or  day  to  hear  the  counsel  of  both 
parties'*,  was  formerly  moved  for,  in  the  King's  Bench,  upon  reading 
the  record  in  court*" ;  but  now  it  is  a  motion  of  course,  which  only 
requires  a  counsel's  signature.  Still  however,  the  record  is  taken 
pro  forma,  to  the  clerk  of  the  papers,  who  marks  it "  read,^''  and  signs 
the  initials  of  his  name  on  the  brief  or  motion  paper  ;  which  being 
carried  to  the  clerk  of  the  rules,  he  draws  up  the  rule  for  a  concilium 
thereon'',  which  is  a  four  day  rule,  and  then  the  cause  is  entered  for 
aro-uraent  with  the  clerk  of  the  papers*.  It  has  been  determined  not  to 
be  necessary  to  serve  the  rule  for  a  concilium  upon  demurrer,  in  the 
Kind's  Bench,  or  to  give  notice  of  putting  it  in  the  paper  ;  it  being 
in  strictness  the  defendant's  duty  to  search,  since  he  must  expect 
the  plaintiff  will  proceed^ :  but  in  practice  it  is  usual  to  serve  a  copy 
of  the  rule  on  the  defendant's  attorney  ;  and  it  seems  that  it  ought  to 
be  served,  when  there  is  a  real  demurrer^.  Signing  a  concilium 
is  considered,  in  that  court,  as  a  step  in  the  cause,  so  as  to  make  it 
unnecessary  to  give  a  term's  noticed 

Previously  to  the  day  appointed  for  argument,  copies  of  the  demur- 
rer books  should  be  delivered,  in  the  King's  Bench,  by  the  plaintiff 
or  his  attorney,  on  unstamped  paper,  to  the  chief-justice  and  senior 
judge,  and  by  the  defendant  or  his  attorney,  to  the  two  other  judges; 
and  if  either  party,  or  his  attorney,  neglect  to  deliver  the  books,  the 
other  party,  or  his  attorney,  ought  to  deliver  the  same'.  In  all 
books  to  be  delivered  to  the  justices  of  this  court,  the  names  of  the 
counsel  who  signed  the  pleadings,  ought  to  be  inserted''  :  and  the 
exceptions  intended  to  be  insisted  upon  in  argument,  should  be 
marked  by  the  party  who  objects  to  the  pleadings,  in  the  margin 
of  the  books  he  delivers' ;  and  he  should  leave  a  copy  of  such  ex- 
ceptions, with  the  two  judges  to  whom  he  does  not  deliver  books"'. 
In  causes  entered  for  argument  on  Tuesday,  the  books,  we  have 
seen,  are  to  be  delivered  to  the  chief-justice,  and  the  rest  of  the 
judges,    on   the    Saturday    preceding ;    and   in   those  entered  for 

a  2  Blac.  Rep,  920.  Sedquare;  and  vide          8  Imp.  K.  B.  355. 

ante,  153,  4.  ''  3  Durnf.  &  East,  530. 

b  R.  E.  2  Jac.  II.  K.  B.  «  R.  M.  17  Car.  I.  K.  B. 

e  Id.  2  Lil.  P.  R.  421.  ''  R.  E.  18  Car.  II.  K.  B. 

d  Append.  Chap.  XXXII.  §  1.  I  R.  E.  2  Jac.  II.  K.  B.  revived  by  R.  H. 

e  R.  T.  1  Geo.  II.  (u).  K.  B.  38  Geo.  III.  K.  1!. 

i  2  Sir.  1242.  and  see  1  Chit.  Rep.  718.  »"  1  Smith  R.  361,2,  fer  Lamence,J. 


OF    ARGUING    DEMURRERS.  797 

arn-ument  on  Friday,  they  are  to  be  delivered  on  the  Tuesday 
J)^ece{ling^  And  formerly,  when  there  was  no  argument  on  demur- 
rer, and  the  cause  had  been  struck  out  of  the  paper,  when  called  on, 
no  one  appearing  to  pray  judgment  for  the  plaintiff,  it  must  have 
been  entered  de  navo^  :  but  now,  when  counsel  has  had  his  brief  in 
due  time,  and  is  accidentally  or  inadvertently  absent  at  the  time  the 
paper  is  called  over,  the  court  will,  on  his  moving  for  that  purpose, 
allow  him  to  take  judgment  as  if  he  had  been  present'. 

In  the  Common  Pleas,  the  record  is  brought  into  court  by  the 
clerk  of  tjje  dockets,  on  moving  for  a  concilium  ;  which  is  a  motion 
of  course,  requiring  only  a  Serjeant's  name :  and  the  motion  paper 
being  handed  to  one  of  the  secondaries,  he  will  mark  the  roll  as 
read  in  court ;  after  which,  the  rule  is  drawn  up  with  the  secondary, 
and  a  copy  of  it  served  on  the  defendant's  attorney  ;  and  at  the  time 
of  drawing  up  the  rule,  the  secondary  will  set  down  the  cause  for 
argument  in  the  court  book.  This  must  be  done  four  days  ex- 
clusive before  the  day  of  argument.  All  special  arguments  on  de- 
murrers, and  other  special  arguments,  are  by  a  late  rule  to  be  heard, 
in  the  Common  Pleas,  on  the  day  next  before  the  sitting  day  at 
nisi  prius  in  Middlesex,  and  the  day  next  after  the  sitting  day 
at  nisi  prius  in  London,  and  on  no  other  days'* ;  and  no  argument 
is  allowed  in  that  court,  on  the  four  last  and  four  Jirst  days  of  the 
term^ :  but  if  a  sham  demurrer  be  put  in  towards  the  end  of  the 
term,  the  court,  on  its  being  mentioned  by  a  serjeant,  on  moving 
for  a  concilium,  will  it  seems  order  it  to  be  argued  on  the  last  day  of 
termf.  It  is  a  rule,  in  the  Common  Pleas,  that  the  plaintiflP's  at- 
torney shall  deliver  all  the  demurrer  books  to  the  lord  chief-justice, 
and  the  rest  of  thejudgesS;  and  the  names  of  the  Serjeants  who 
signed  the  pleadings,  are  to  be  inserted  therein  ;  and  the  number  roll 
and  day  of  argument  set  down  on  the  outside  of  each  book''.  The 
exceptions  intended  to  be  insisted  upon  in  argument  should  also,  as 
in  the  King's  Bench,  be  marked  in  the  margin  of  the  books' ;  and 
if  each  party  take  objections  to  the  pleadings  of  the  other,  it  is  said 
to  be  the  duty  of  each  to  deliver  books,  with  the  points  intended  to  be 
made  on  both  sides,  stated  in  the  margin'' ;  which  books,  by  a  late  rule', 

a  R.T.  40  Geo.   Ilf.   K.  B.   1  East,    131.  e  R.  M.  6  Geo.  II.  reg.  3.  C.   P.  and  see 

and  see    R.  E.   '2  Jac.  II.    faj.   K.  B.  Ante,  R.  P:.  27  Car.  II.  C.  P. 

510.  I'  Barnes,  164. 

•»  2  Chit.  Rep.  402.  «  R.  11.  48  Geo.  III.  C.  P.  1  Taunt.  203. 

c  Id.  fa).  k  7  Taunt.  72,  3. 

<*  R.  M.  47  Geo.  III.  C.  P.  Ante,  510.  '  R.  M.  49  Geo.  III.  C.  P.  1  Taunt.  412. 

e  R.  T.  12  Geo.  I.  fa).  C.  P.  Ante,  511. 

'  Imp.  C.  P.  343.  352. 
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are  to  be  delivered  to  the  lord  chief-justice,  and  the  other  judges,  two 
days  (exchisive  of  the  day  of  such  delivery,)  before  the  day  on  whicli 
the  cause  shall  have  been  set  down  for  argument.  It  was  formerly  a 
rule  in  both  courts,  that  the  party  neglecting  to  deliver  books  could 
not  be  heard,  until  he  had  paid  for  two  copies  of  them* :  But  a  sub- 
sequent rule  having  declared,  that  no  judgment  should  be  signed  for 
non-payment  of  the  issue  money,  the  courts,  in  the  construction  of 
this  latter  rule,  have  held  it  to  extend  to  the  paper-books  on  a 
demurrer''  ;  and  of  course,  if  they  are  not  paid  for,  the  costs  of  them 
must  remain  to  be  taxed,  like  the  issue  money,  as  part  of  the  costs  in 
the  cause. 

The  courts  having  given  their  opinion  on  the  demurrer,  a  pe- 
remptory rule  is  drawn  up  with  the  clerk  of  the  rules  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas,  that  judgment  be  en- 
tered for  the  plaintiff  or  defendant,  as  the  case  may  be.  And  after 
interlocutory  judgment  on  demurrer,  the  defendant  shall  not  come  to 
arrest  the  judgment,  on  return  of  the  inquiry,  for  any  exception  that 
might  have  been  taken  on  arguing  the  demurrer ;  for  the  parties 
cannot  be  said  to  come  as  amid  curiae,  and  the  courts  will  not 
suffer  any  one  to  tell  them,  that  the  judgment  they  gave  on  mature 
deliberation  is  wrong  :  but  it  is  otherwise  in  the  case  of  judgment  by 
default,  for  that  is  not  given  in  so  solemn  a  manner  ;  or  if  the  fault 
arise  on  the  writ  of  inquiry  or  verdict,  for  there  the  party  could  not 
allege  it  before'^. 

The  judgment  for  the  plaintiff,  on  demurrer  to  a  plea  or  replication 
in  abatement,  is  not  final,  but  only  a  respondeat  ouster'^j  In  other 
cases,  it  is  interlocutory  or  final,  according  to  the  nature  of  the 
action.  If  the  action  be  for  damages,  in  assumpsit,  &c.  it  is  inter- 
locutory^ :  and  the  plaintiff,  after  giving  a  peremptory  rule  for  judg- 
ment with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries 
in  the  Common  Pleas,  should  sign  interlocutory  judgment,  on  Jbur- 
penny  stamped  paper,  with  the  clerk  of  the  judgments  in  the  former 
court^,  or  prothonotaries  in  the  latter^,  and  proceed  to  execute  a  writ 
of  inquiry  for  assessing  the  damages'" ;  or,  in  an  action  on  a  bill  of 
exchange  or  promissory  note,    &c.  he  may  have  them  assessed  by 

»  R.  M.  17  Car.  I.  K.  B.R.  M.6  Geo.  II.  8.  ',2. 

reg.  3.  C.  P.  and  see  R.  E.  27  Car.  II.  C.  P.  '  Burton  v.  Henley,  M.  57  Geo.  III.  K.  B. 

b  6  Durnf.    &  East,  477.   1  Bos.  &  Pul.  1  Stl.  Pr.  375.  accord.  Imp.  K.  B.  341.  1 

292.  Cromp.  183.  Lee's   Prac.  Die.    1  V.  390. 

c  1  Sir.  425.  2  Marsh.  326.  contra. 

<1  Gilb.C.  P.  53.  1  Ld.  Raym.  594.  Say.  g  Barnes,  '129. 

Rep.  46.  2  Wils.  367.  Ante,  693.  h  Append.  Chap.  XXXII.  §  2,  3.  7,  8.  13. 

e  Append.   Chap.  XXXII.  §  2,  3.  6,  7, 
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reference  to  the  master*.  And,  on  the  execution  of  a  writ  of  inquiry, 
after  judgment  on  demurrer,  the  defendant  is  not  allowed  to  con- 
trovert any  thing,  but  the  amount  of  the  sura  in  demand^  When 
the  judgment  is  finaV,  as  in  debt  for  a  sum  certain,  the  plaintiff,  in 
the  King's  Bench,  after  giving  a  peremptory  rule  for  judgment, 
should  get  it  stamped  with  a  ten  shilling  stamp,  and  may  imme- 
diately proceed  to  tax  his  costs  ;  and  the  master,  having  the  roll 
brought  him  by  the  clerk  of  the  treasury,  will  mark  the  amount  of 
the  costs  thereon,  as  well  as  upon  the  rule'*.  In  the  Common  Pleas, 
the  plaintiff,  after  drawing  up  the  rule  with  the  secondaries,  should 
procure  a  ten  shilling  stamped  paper,  enter  an  incipitur  thereon, 
and  get  it  marked  by  the  clerk  of  the  warrants  ;  and  then  take  it  to 
the  prothonotaries,  and  their  clerk  will  sign  the  judgment;  upon 
which  the  prothonotaries  will  tax  the  costs^ 

When  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff 
demur  to  it,  and  the  demurrer  is  determined  in  favour  of  the  plea, 
judgment  of  nil  capiat  should  be  entered,  notwithstanding  there  may 
be  also  one  or  more  issues  in  fact ;  because,  upon  the  whole,  it 
appears  that  the  plaintiff  had  no  cause  of  action.  So,  where  several 
pleas  are  pleaded,  since  the  statute  4  &  5  Ann.  c.  16,  all  of  them 
going  to  destroy  the  action,  and  one  or  more  issues  are  joined  on 
some  of  the  pleas,  and  there  are  one  or  more  demurrers  to  the  rest ; 
if  the  court  determine  the  demurrers  in  favour  of  the  defendant, 
before  the  issues  are  tried,  they  shall  not  be  tried  :  and  if  after  the 
trial,  it  will  make  no  difference ;  for  in  each  case,  judgment  of  nil 
capiat  shall  be  given  against  the  plaintiff^ 

a  1  H.  B!ac.  541.   Append.  Chap.  XXX.  <^  Imp.  K.  B.  358. 

§  7.  e  i„,p.  c.  p,  353. 

^  1  Bos.  &  Pill.  368.  f  1     Sauiid.   80.    (1).    and  see   Append, 

c  Append.  Chap.  XXXII.  §  4,  5.  9,  10,      Chap.  XXXII.  §  13,  14. 
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Of  the  Issue,  and  Trial  hy  the  Record. 

'TPHE  issue  we  are  now  treating  of,  arises  upon  a  plea  or  replication 
of  nul  tiel  record.  The  plea  of  nul  tiel  record,  when  pleaded 
to  an  action  on  a  judgment,  or  other  matter  of  record  in  this  country, 
is  always  concluded  with  an  averment,  and  prayer  of  judgment  si 
actio,  &C''.  unless  where  an  action  o{  debt  is  brought  here,  on  a  judg- 
ment in  Ireland,  in  which  case  the  plea  of  nul  tiel  record  must 
conclude  to  the  country'' :  And  if  it  deny  the  existence  of  a  record  of 
the  same  court,  the  replication  thereto  may  conclude  with  a  prayer 
that  it  be  viewed  and  inspected  by  the  courf^ ;  but  when  the  record 
is  of  another  court,  the  plaintiff  shall  have  a  day  given  him  to  bring 
it  in*^. 

When  a  judgment,  or  other  matter  of  record,  in  the  same  court  is 
pleaded,  and  the  plaintiff  replies  nul  tiel  record,  the  replication  may 
conclude  as  follows — "  and  this  he  is  ready  to  verify,  Sec.  and  be- 
"  cause  the  court  of  our  lord  the  king  now  here  will  advise  them- 
"  selves,  upon  inspection  and  examination  of  the  record  by  the  said 
"  (defendant)  above  alleged,  a  day  is  given  to  the  parties  aforesaid, 
"  before  oar  said  loid  the  king  at  Westminster,  until,  &c*. :"  or, 
instead  of  replying,  the  plaintiff  may  crave  oyer  of  the  record, 
or  at  least  a  note  in  writing  of  the  term  and  number  roll  ;  and 
if  it  be  not  given  him  in  convenient  time,  he  may  sign  judgment. 
This  practice  was  originally  confined  to  pleas  in  abatement*^ ;  but  was 
afterwards  extended  to  pleas  in  bar^  :  and  accordingly  it  is  now  settled, 
that  wherever  a  judgment,  or  other  matter  of  record,  in  the  same 
court  is  pleaded,  the  party  pleading  it  must,  on  demand,  give  a  note 
in  writing  of  the  term  and  number  roll,  whereon  such  judgment  or 

a  2  Wils.  114.  e  Dyer,  227,  S.  2    Lutw.  1514.  2  Salk. 

b  5  East,  473.  2  Smith  R.  25.  S.  C.  and  566.  Carth.  517.  1  Ld.  Raym.  550.  S.  C.  7 

see  1  Barn.  &  Aid.  153.  9  Price,  3.  Ante,  Taunt.  30.  2  Marsh.   354.  S.  C.  Append. 

702.  Append.  Chap.  XXXIII.  §  1.  Chap,  XXXIII.  §  4. 

c  Heme,  278.  2  Lutw.  1514.  Barnes,  336.  f  Keilw.  95,  6.  Carth.  453.  517.    1    Ld. 

Append.  Chap.  XXXIII.  §  2.  Raym.  347.  550.  2  Ld.  Raym.  1179. 

d  2  Salk.  566.    3  Blac.  Com.    330,  31.  s  2  Str.  823. 
Append.  Chap.  XXXIII.  §3. 


Of  Tilt:   ISSUE,   Sec.  801 

matter  of  record  is  entered  and  filed,  or  in  default  thereof,  the  plea  is 
not  to    he  received",     Wlien    the   record    is   of  another  court,   the 
plaintiff'  may  either  conclude  his  replication  of  nul  tiel  record,   by 
giving  the  defendant  a  day  to  bring  it  in**,    or  with  an   averment  and 
prayer  of  the  debt  and  damages'^ :    In  the  former  case,   the  issue  is 
complete  uj)on  the  replication"* ;  but  in  the  latter,  there  ought  to  be  a 
rejoinder,  that  there  is  such  a  record%  &c.     And,  in  the  Common 
Pleas,  the  replication  of  nul  tiel  record  to  a  plea  of  judgment  re- 
covered,  need  not  it  seems  have  a  Serjeant's  hand^     A  judicial  writ, 
issuing  out  of  the  court  of  King's  Bench,  is  a  matter  of  record  :  and 
therefore  where,  in  an  action    of  debt  on  bail  bond,  the   defendant 
pleaded  that  no  bill  of  Middlesex  issued  against  the  defendant  in  the 
original  action,  and  the  plaintiff"  replied  that  it  did  issue,  as  appears 
by  the  record  of  the  file  of  writs,  &c.  concluding  his  replication  with 
a  verification  to  the  record,  the  court  held  that  the  replication  was 
propers.     But  a  recognizance  is  not  a  record,  until    it  be  enrolled  ; 
and  therefore  where  the  defendant,  in  assumpsit  on  bills  of  exchano-e 
&c.  pleaded  that  "  the  plaintiff"  was  indebted  to  him,   by  virtue  of  a 
recognizance  taken  in   the  court  of  Exchequer,  which  was  still  ia 
force,   as  by  the  said  recognizance  remaining  in  the  said  court  before 
the   barons  will  appear,"   without  stating  that  it  was  enrolled;   a 
replication,  that  the  plaintiff  was  not  so  indebted,  concluding  to  the 
country,  was  holden  good  on  specia  demurrer,  inasmuch  as  the  plea 
did  not  state  a  debt  due  by  recognizance,  which  was  matter  of  record*'. 
This  issue  is  triable  by  the  record  itself,  if  it  be  of  the  same  court  • 
or  by  the  tenor  of  the  record,  if  it  be  of  adiff*erent  court'.     When  the 
record  is  of  the  same  court,  and  the  plaintiff"  avers  its  existence,  notice 
is  given,  in  the  King's  Bench,  to  the  defendant's  attorney,  that  he  will 
produce    it   on  a  particular  day  :  But  where  the  existence  of  the 
record  is  averred  by  the  defendant,  the  plaintiff"'s  attorney  gives  him  a 
four  day  ride  to  produce  it,  which  he  obtains  from  the  master  on  the 
j)aper  book  ;  and  having  entered  it  with  the  clerk  of  the  rules,  serves 
a  copy  on  the  defendant's  attorney.     This  rule  may  it  seems  be  given, 
where  the  defendant  has  pleaded  a  judgment  recovered,   to  which 
there  is  a  replication  of  nul  tiel  record,  concluding  with  a  verifica- 

a  R.  TX  5  &,  6  Geo.  II.  {bj.  K.  B.  Imp.  XXXUI.  §  6.  and  see  Cliitty  on  Pleading, 

C.  P.  340.  Ante,  636.  1  V.  p.  571,  2.  2  Chit.  Rep.  241.  faj. 

>>  Append.  Chap.  XXXIII.  §  5.  *  2  Blac.   Rep.  816.  Ante,  725.  but  see 

c  Barnes,  161.  2  Wils.  113.  2  Wils.  74.  contra. 

d  Cas.  Pr.    C.  P.  56.  Pr.  Reg.  227,  8.  g  1  Kenyon,  345.  Say.  Rep.  299.  S.  C. 

Barnes,  161.  335,  6.  Com.  Rep.  533.  2  Bos.  »■  1  Barn.  &  Aid.  153. 

&  Pul.  302.  Append.  Chap.  XXXIII.  §  5.  «  Bui.  Ni.  Pri.  230.  Gilb.  Evid.  26.  2  Bur. 
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tion  and  prayer  of  damages,  and  a  rejoinder  entered  for  the  defendant, 
that  there  is  such  a  record,  and  a  day  given  for  its  production  ;  and 
the  defendant  cannot  afterwards  strike  out  the  rejoinder,  and  return 
the  paper  book,  with  notice  that  he  will  rejoin  in  due  time*. 

In  the  Common  Pleas,  when  the  plaintiff  avers  the    existence  of 
the  record,  a  day  is  given  him  by  the  roll,  to  bring  it  into  court. 
And  where  the  plaintiff  delivered  the  book,  and  gave  himself  a  day  to 
bring  in  the  record,  but  did  not  bring  it  in  on  that  day,    and  the 
plaintiff  afterwards  offered  the  record,  and  moved  it  might  be  read, 
the  motion  was  refused  by  the  court,  it  not  being  brought  in  on  the 
day  the  plaintiff  had  given  himself  to  produce  it**:    but  the  plaintiff  in 
this  case  was  afterwards  allowed  to  continue  the  day  for  bringing  in 
the  record*^.      When  the  defendant  avers  the  existence  of  the  re- 
cord, the  plaintiff  is  allowed,  in  the  Common  Pleas,  to  give  him  a 
day  to  bring  it  into  court,   so  as  it  be  four  days  after  the  delivery  of 
the  issue ;    And  when  the  proceedings  are  by  original,  and  a  general 
return  day  is  given  to  bring  in  the  record,  the  defendant  ought  to  be 
called  to  bring  it  in,  at  the  rising  of  the  court  on  that  day  ;  and  if  he 
fail,  the  rule  for  judgment  should  be,  unless  cause  be  shewn  on  (he 
appearance    day   of    that   general    return,    and   the  record    may   be 
brought  in  on  that  or  any  intervening  day :  but  when  the  proceed- 
ings are  by  bill  against  an  attorney,  and  the  day  given  to  bring  in  the 
record  is  a  day  certain,  it  cannot  be  brought  in  after  that  day  ;  but 
on  that  day,  at  the  rising  of  the  court,  the  defendant  ought  to  be 
called  to   bring   it  in  ;  and  if  he  fail,   the   court  will   appoint  the 
day  to  be   inserted  in   the   rule  for  judgment  nisi  cautsa'^.     This 
rule   is    drawn  up,    on    producing  the   issue  roll  in  court,    without 
any  motion. 

On  the  day  appointed  for  producing  the  record,  the  issue,  being 
previously  entered,  is  brought  into  court  by  the  clerk  of  the  treasury 
in  the  King's  Bench,  or  clerk  of  the  dockets  in  the  Common  Pleas ; 
and  proclamation  being  made  by  the  crier,  for  producing  the  record, 
it  is  or  is  not  produced.  If  produced,  the  party  producing  it  is  en- 
titled to  judgment,  that  he  hath  perfected  the  record  ;  but  otherwise 
judgment  is  given  for  the  adverse  party,  that  he  hath  failed  in  pro- 
ducing it^  When  the  defendant  pleads  wuZ  fie/ recorc?  of  a  judg- 
ment, &,c.  the  record  is  commonly  produced  by  the  plaintiff;  and  in 
that  case,  the  master  in  the  King's  Bench,  who  reads  the  issue  and 
compares  it  with  the  record,  will  mark  on  the  draft  of  the  issue,  that 

a  2  Chit.  Rep.  241.    Id.  401.  S.  C.  d  Barnes,  264,  5. 

b  Barnes,  343,  4.  e  3  Salk.  151.  and  see  7  Duinf.  &  East, 

c  Id.  84,  5.  447.  (d). 
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t!»e  plaintiff  hath  produced  the  record ;  upon  which  the  clerk  of  the 
rules  will  o^ive  a  rule  for  judgment,  which  is  stated  to  be  on  an  issue 
of  nuZ  tiel  record,  and  expires  in  four  days^  In  the  Common  Pleas, 
the  rule  for  judgment''  is  given  with  the  secondaries,  who  read  the 
issue,  and  compare  it  with  the  record  on  which  the  action  is  founded  ; 
and,  on  the  expiration  of  the  rule,  the  plaintiff  may  sign  final  judg- 
ments When  the  defendant  pleads  a  judgment  recovered,  and  the 
plaintiff  replies  nultiel  record,  the  defendant,  on  being  called  in  court, 
commonly  fails  to  produce  the  record  ;  and  in  that  case,  the  roll 
being  marked  by  the  master,  the  plaintiff  in  the  King's  Bench  may 
immediately  sign  interlocutory  judgment,  on  ybur-penny  stamped 
paper,  and  proceed  to  execute  a  writ  of  inquiry  ;  or,  in  an  action  on  a 
bill  of  exchange  or  promissory  note,  to  have  the  damages  assessed  by 
reference  to  the  officer  of  the  court.  In  the  Common  Pleas,  there  is 
a  rule  given  by  the  secondaries,  before  interlocutory  judgment  is 
signed  ;  which  rule  is  peremptory,  in  actions  for  damages,  and  the 
plaintiff  may  thereupon  immediately  sign  interlocutory  judgment,  and 
proceed  as  before  directed  :  But  in  debt  for  a  sum  certain,  there  is  a 
rule  for  judgment  given  in  both  courts,  on  the  defendant's  not  pro- 
ducing the  record,  which  is  only  a  rule  nisi,  unless  cause  be  shewn  in 
jfour  days'* ;  at  the  expiration  of  which,  if  no  cause  be  shewn,  the 
plaintiff  may  sign  final  judgment,  on  a  ten  shilling  stamped  paper, 
with  the  clerk  of  the  judgments  in  the  King's  Bench,  or  prothonota- 
ries  in  the  Common  Pleas. 

If  the  defendant  plead  in  abatement,  another  action  depending  for 
the  same  cause,  and  the  plaintiff  afterwards  discontinue  such  action, 
the  issue  on  nul  tiel  record  must  be  found  against  him  ;  because  the 
plea  was  true  at  the  time  of  pleading  it:  but  if  a  recovery  be  pleaded 
in  bar,  and  the  judgment  afterwards  reversed,  before  the  day  given  to 
bring  in  the  record,  there,  upon  nul  tiel  record,  the  issue  must  be 
found  for  the  plaintiff ;  because,  by  the  reversal,  the  record  is  avoided 
ab  initio".  To  a  plea  of  justification  in  trespass,  under  a  distringas, 
the  plaintiff  replied,  that  before  the  distringas  issued,  he  appeared  to 
the  previous  writ  sued  out  by  the  defendant,  to  wit,  a  clausum  f regit 
issued  out  of  the  Common  Pleas,  prout  patef,  &c. ;  and  on  a  rejoinder 
of  wmZ  tiel  record,  the  court  held,  that  the  record  of  an  appearance  to 
a  clausum /regit  issued  out  of  Chancery,  did  not  support  the  repli- 
cation ;  and  that  the  words  which  followed  the  scilicet,  being  ma- 
terial, could  not  be  rejected*". 

a  Imp.  K.  B.  346.  e  i  Ld.  Raym.  274.  2  Ld.  Raym.  1014. 

•>  Append.  Chap.  XXXIII.  §  7.  1  Salk.  329.  S.  C. 
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When  the  record  is  of  a  different  court,  the  mode  of  proceeding* 
for  bringing  in  the  tenor  of  it,  is  by  certiorari ;  which,  we  have  seen*, 
is  a  writ  issuing  sometimes  out  of  Chancery,  and  sometimes  out  of 
the  King's  Bench.  And  when  nul  tiel  record  is  pleaded  to  the  re- 
cord of  a  superior  court,  or  court  of  equal  jurisdiction,  there  is  no  way 
to  have  it,  but  by  certiorari  and  mittimus  out  of  Chancery'';  for  one 
court  is  not  bounded  by  the  other,  in  point  of  jurisdiction,  nor  can 
they  write  to  each  other  to  certify  their  records  :  But  the  Chancery 
may,  by  its  original  constitution,  award  a  certiorari,  for  bringing  up 
the  tenor  of  the  record  of  a  superior  court,  and  afterwards  send  it  by 
mittimus  to  another ;  and  the  certifying  such  tenor  does  not  hinder 
the  court  where  the  record  is,  from  proceeding  upon  it :  And  this 
method  was  contrived,  to  communicate  evidence  of  the  record  from 
one  superior  court  to  another,  without  the  actual  removal  of  the  record 
itseU^ 

If  a  recovery  in  an  inferior  court  be  declared  on,  or  pleaded  in  a 
superior  one,  and  denied,  the  certiorari  may  be  issued  out  of  the  su- 
perior courf*,  as  well  as  from  the  court  of  Chancery*".  And  on  this 
writ,  when  the  superior  court  doth  not  send  for  the  record  of  an  in- 
ferior one,  to  see  whether  they  keep  within  the  limits  of  their  juris- 
diction, but  merely,  on  nul  tiel  record,  to  know  whether  there  be 
such  a  record  or  not,  it  is  sufficient  to  certify  the  tenor  of  the  record*^ ; 
and  in  Chancery  they  seldom  certify  any  thing  more,  for  that  court 
does  not  in  general  send  for  the  record  of  the  inferior  one,  to  bound 
their  jurisdiction,  but  to  send  it  toother  courts  by  mitt  imiis° :  But 
when  the  record  is  to  be  proceeded  upon  in  a  superior  court,  the  re- 
cord itself  must  be  returned''. 

On  a  replication  of  nul  tiel  record  to  a  plea  in  abatement,  the 
judgment  for  the  plaintiiF  is  not  final,  but  only  a  respondeat  ouster'; 
for  failure  of  record  in  this  case  is  not  peremptory".  In  other  cases, 
the  judgment  is  interlocutory  or  final',  as  upon  demurrer.  When 
the  judgment  is  Jinal,  the  rule  in  the  Common  Pleas,  as  well  as  in 
the  King's  Bench,  is  only  nisi,  unless  cause  be  shewn  vvilhln  four 
days,  in  order  that  the  defendant  may  have  that  time  to  move  in 
arrest  of  judgment :  But  when  the  judgment  is  interlocutory,  that 
reason  fails,  and  there  is  no  occasion  for  a  four  day  rule ;  because  the 

a^n/e,  398.  Atk.  317,  18. 
•»  2  Bur.  1034.  and  see  Cro.  Car.  297.  ?  Gilb.  Exec.  145. 

c  Gilb.  Exec.  145.  153.  169.  and  see  Gilb,  •"  2  Atk.  3l7.  Ante,  402,  3. 

Evid,  15.  '  Append.  Chap.  XXVll.  §  6,  7. 

dCro.  Eliz.  821.  '' Carth,  517.    1    Ld.  Raym,  550.  /^;;/e, 

e  Gilb.  Exec.  148,  9.  170.  6P3.  798. 

f  Jd.  143.  Dyer,  186,  7,  3  Salk."  296.  2  '  Append,  Chap.  XXXIII.  §  9,  &c. 
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defendant  may  move  in  arrrest  of  judgment,  after  tlie  inquiry  is  ex- 
ecuted'. And  as  the  defendant,  we  have  seen**,  may  bring  in  the  re- 
cord in  the  Common  Pleas,  on  any  intervening  day  between  the 
giving  of  the  rule  and  the  appearance  day,  the  secondaries  in  that 
court  certify  upon  the  rule,  that  no  cause  hath  been  shewn  ;  which 
certificate  is  produced  to  the  prothonotaries'  clerk,  at  the  time  of 
signing  final  judgment. 

"  Barnes,    264.  and  see  Imp.    K.  B.  3G3.  ^  Ante,  802. 

420. 
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O/ Trials  by  the  Country,  at  Bar  or  Nisi  Prius  ;  and 
of  the  Steps  preparatory  to  the  latter,  and  Conse- 
auENCEs  of  not  proceeding  to  Trfal,  ^C. 

'^ff^IlIALS  by  the  country  are  at  bar  or  nisi  prius.  Before  the 
statute  Westm.  2.  (13  Edw.  I.)  c.  30.  civil  causes  were  tried 
citlier  at  the  bar,  before  all  the  judges  of  the  court,  in  terra  time  ;  or 
when  of  no  i^reat  moment,  before  tlie  justices  in  Eyre  :  a  practice 
liavin<|^  very  early  obtained,  of  continuing  the  cause  from  term  to 
term,  in  the  court  above,  provided  the  justices  in  Eyre  did  not  pre- 
viously come  into  the  county  where  the  cause  of  action  arose;  and 
if  it  liappened  tlmt  they  arrived  there  within  that  interval,  then  the 
cause  was  removed  from  the  jurisdiction  of  the  justices  at  IVeat- 
mmster,  to  that  of  the  justices  in  Eyre^.  Afterwards,  when  the 
justices  in  Eyre  were  superseded,  by  the  modern  justices  of  assize, 
it  was  enacted,  by  the  above  statute,  that  "  inquisitions  to  be  taken 
"  of  trespasses,  pleaded  before  the  justices  of  either  bench,  shall  be 
"  determined  before  the  justices  of  assize,  unless  the  trespass  be  so 
"  heinous,  that  it  requires  great  examination  ;  and  that  inquisitions 
"  of  other  pleas,  pleaded  in  either  bench,  wherein  the  examination  is 
"  easy,  shall  be  also  determined  before  them  ;  as  when  the  entry  or 
"  seisin  of  any  one  is  denied,  or  in  case  a  single  point  is  to  be  in- 
"  quired  into  :  But  inquisitions  of  many  and  weighty  matters,  which 
"  require  great  examination,  shall  be  taken  before  the  justices  of  the 
"  benches^,  &c. ;  and  when  such  inquests  are  taken,  they  shall  be 
•'  returned  into  the  benches,  and  there  judgment  shall  be  given,  and 
"  they  shall  be  enrolled."  Since  the  making  of  this  statute,  causes 
in  general  are  tried  at  nisi  prius ;  trials  at  bar  being  only  allowed  in 
causes  which  require  great  examination''.  In  the  Common  Pleas,  a 
writ  of  right  may  it  seems  be  tried  at  nisi  prius'^ ;  but  if  the  mise  be 
joined  thereon,  it  must  be  tried  by  the  grand  assize ;  and  the  court 
will  not  |)ermit  it  to  be  tried  by  a  jury,  instead  of  the  grand  assize, 

»  3  Blac.  Com.  3i>'2.  c  e  Sauud.  43.  e.f.   1  Taunt.  415. 

*"2Salk.  648. 
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though  both  parties  desire  it\  And  if  the  nisi  prius  clause  be 
omitted  in  the  writ  of  summons,  and  the  knights  come  from  a  distant 
county,  and  appear  at  bar,  the  court  of  Common  Pleas  will  not  compel 
them  to  be  sworn,  unless  the  demandant  will  undertake  to  pay  their 
expenses^  The  statute  of  ni>ii  prius  extending  only  to  the  courts  of 
King's  Bench  and  Common  Pleas,  whenever  an  issue  is  joined  in  the 
Exchequer,  to  be  tried  in  the  country,  there  is  a  particular  commis- 
sion, authorizing  the  judges  of  assize  to  try  if^. 

When  the  crown  is  immediately  concerned,  the  attorney-general 
has  a  right  to  demand  a  trial  at  bar''-     In  all  other  cases,  it  is  entirely 
in  the  discretion  of  the  court%  governed  by  the  circumstances  of  the 
casef :  Even  if  the  parties  consent,  such  a  mode  of  trial  cannot  be  had 
without  leave  of  the  court?.     The  grounds  on  which  this  trial  ought . 
to  be  granted,  are  the   great  value  of  the  subject  matter  in  question, 
the  probable  length  of  the  inquiry,  and  the  likelihood  that  difficulties 
may  arise  in  the  course  of  it''.     In  ejectment^  it  is  said,  the  rule  has 
been  not  to  allow  a  trial  at  bar,  except  where  the  yearly  value  of  the 
land  is  one  hundred  pounds' ;  and  value  alone"-,  or  the  probable  length 
of  the  inquiry,  is  not  a  sufficient  ground  for  it :  But  difficulty  must 
concur  ;  and  in  order  to  obtain  it  upon  that  ground,  it  is  not  sufficient 
to  state  generally,  in  an  affidavit,  that  the  cause  is  expected  to  be  diffi- 
cult ;  but  the  particular  difficulty  which  is  expected  to  arise,  ought  to 
be  pointed  out,  that  the  court  may  judge  whether  it  be  sufficient'. 
And  in  a  modern  instance,  the  court  refused  a  trial  at  bar  in  ejectment, 
on  the  mere  allegation  of  length,  and  probable  questions  of  difficulty, 
in  a  cause  respecting  a  pedigree"'.     In  the  Common  Pleas,  a  trial  at 
bar  has  been  granted  upon   terms,   in    an    action   for  criminal  con- 
versation".    But  they  refused  it  in  ejectment,  on  a  question  of  sanity, 
where  it  would  have  occasioned  delay,  and  some  of  the  witnesses 
were  old  and  infirm,  and  not  able  to  travel  to  Westminster".     So,  in 
a  cause  concerning  rights  of  chace,  involving  documentary  evidence 
of  great  length  and  antiquity,  together  with   much   oral  testimony, 
that  court  would  not  grant  the  plaintiff  a  trial  at  bar ;  a  new  trial 

a  1  Bos.  &  Pul.  192.  >   J  Barnard.  K.  B,  141.  Barnes,  447.  but 

b  1  Taunt.  415.  see  1  Str.  479. 

c  Bui.    Ni.    Pri.    304.     Append.    Chap.  "  2  Salk.  648.   Barnes,  447. 

XXXVI.  §  8.  1  Say.  Rep.  79.  and  see  2  Lil.  P.  R.  604. 

d  1  Str.  52.  644.  2  Str.  816.   1   Barnard.  1  Barnard.  K.  B.  141. 

K.  B.  88.  S.  C.  ■"  Doe  ex  dim.  Angell  v.  Angcll,  T.  36  Geo. 

e  Say.  Rep.  79.  HI.  K.  B. 

f  1  Durnf.  &  East,  367.  n  Barnes,  438.  Cas.  Pr.  C.  P.   103.  Pr. 

8  2  Lil.  P.  R.  608.   1  Str.  G^e,.  Rig.  41 1.  S.  C. 

*»  Per  Kenyan,  arg.  Dou-.  437.  and  bee  1  »  Barnes,  447. 
Durnf.  &  East,  363. 
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having  recently  been  refused  in  the  King's  Bench,  where  another 
defendant,  who  had  contested  the  same  rights,  had  obtained  a  ver- 
dict". 

If  one  of  the  justices  of  eitoer  bench,  or  a  master  in  Chancery,  be 
concerned,  it  is  a  good  cause  for  a  trial  at  bar,  be  the  value  what  it 
may** :  And  it  is  said,  that  such  trial  was  never  denied  to  any  officer 
of  the  court,  nor  hardly  to  any  gentleman  at  the  bar'.  The  plain- 
tiff may  have  a  trial  of  this  nature,  by  the  favour  of  the  court,  though 
he  sue  in  forma  pauperis^  :  but  when  the  plaintiff  is  poor,  the  court 
will  not  grant  it  to  the  defendant,  unless  he  will  agree  to  take  nisi 
prius  costs,  if  he  succeed,  and  if  he  fail,  to  pay  bar  costs".  In 
London,  it  is  said,  a  cause  cannot  be  tried  at  bar,  by  reason  of  the 
charter  of  the  citizens,  which  exem])ts  them  from  serving  upon  juries 
out  of  the  city'^.  And  when  the  cause  of  action  arises  in  a  county 
palatine,  it  has  been  doubted  whether  the  court  can  compel  the  inha- 
bitants of  the  palatinate  to  attend  as  jurorss. 

A  trial  at  bar  is  never  granted  before  issue  joined*",  except  in 
ejectment ;  in  which,  as  issue  is  very  seldom  joined  till  the  term  is 
over,  it  would  afterwards  be  too  late  to  make  the  appHcation'.  This 
sort  of  trial  should  regularly  be  moved  for,  in  the  term  preceding 
that  in  which  it  is  intended  to  be  had,  as  in  Hilary  for  Easter,  and 
in  Trinity  for  Michaelmas  term'' ;  except  where  lands  lie  in  3Ii.d- 
dlesex^ :  and  it  is  never  allowed  in  an  issuable  term"*,  unless  the 
crown  be  concerned  in  interest",  or  under  very  particular  and  j)ress- 
ing  circumstances".  In  Easter  term,  the  court  of  King's  Bench  did 
pot  formerly  allow  more  than  ten  trials  at  bar^ ;  and  they  must  have 

a  1   Brod.  &   Bing.  265,  3  Moore,  582.  h  2  Lil.  P.  R,  233.  603.  12  Mod.  331.    1 

S.  C.  Str.  696.  2  Barnard.  K.  B.  125.  1  Durnf.  & 

^  1  Sid.  407.  East,  364.  in  notis. 

c  2  Salk.  651.  6  Mod.  123.  S.  C.   but  see  »  Say.  Rep.  135.  Barnes,  435. 

2  Lil.  P.  R.  608.  ''  2  Lil.  P.  R.  603.  611.  Cas.  Pr.  C.  P.  66. 

d  12  Mod.  318.  '  2  Salk.  649. 

«  2  Salk.  648.  Doug.  437.  but  see  2  Bar-  ">  Fitzfiib.   267.    Per  Duller,  J.    in   Cole- 

nard.  K.  B.  146.  nian  v.  Cily  of  London,  M.  21  Geo.  III.  K.  B. 

f  2  Lil.  P.  R.  607.  2  Salk.  G44.  But  note  Barnes,  447.   1  H.  Blac.  211.  C.  P.    But  the 

tlie  great  cause  of  Lockijer  against  the  East  case  of  GoodlUle  ex  dim,  Revetl  v.  Braham  (4 

India  Company  was  tried  at  bar,  (M.  2  Geo.  Duriif.   &  East,  497.)  was  tried  at  bar,  in 

III.)  by  a    special   jury  of   merchants    of  //i/ar^  term,  32  Geo.  III.  K.  B. 

London.  2  Salk.  644.   1  Durnf.  &  East,  366.  "  2  Lil.  P.  R.  603.  R.  M.  4  Ann.  fc.J  K. 

Jn  that  case,  however,   the  jury  consente''  B.   1  Str,  52.  Hex  v.  Keene  and  others,  H.  26 

to  be  sworn,  and  waive  their  privilege.    2  Geo.  III.  K.  B. 

Wils.  136.  °  2  Lil.  P.  R.  615.  1  Str.  32.   !  Barnard, 

B  Bwy.  Kcp.  47.  and  see  1  Durnf,  &  East,  K.  B.  370, 

3G3.  P  2  Lil.  P.  H.  607, 
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been  brought  on  a  fortnight  at  least  before  the  end  of  it%  to  allow 
suft'icient  time  for  the  other  business  of  the  court. 

From  what  has  been  said  it  will  be  seen,  that  the  courts  are 
extremely  unwilling  to  grant  a  trial  at  bar,  except  in  cases  where  it 
a])i)ears  to  be  absolutely  necessary.  And  even  where  it  is  fit  that  a 
trial  at  bar  should  be  granted,  as  it  is  a  favour  asked  by  the  party 
applyina:  for  it,  they  will  lay  him  under  reasonable  terms  :  And  there- 
fore, where  the  defendant  in  ejectment  applied  for  a  trial  at  bar,  and 
it  appeared  that  the  lessor  of  the  plaintiff  was  in  such  indigent  cir- 
cumstances, as  not  to  be  able  to  bear  the  expense,  and  that  one  of 
his  witnesses  was  a  woman  above  eighty  years  of  age,  who  might  die 
before  a  trial  at  bar  could  be  had,  the  court  of  King's  Bench  required 
the  defendant  to  consent,  that  if  he  succeeded,  he  should  only  have 
nisi  prius  costs  ;  but  that  if  the  lessor  of  the  plaintiff  were  to  succeed, 
he  should  have  bar  costs :  and  that  the  old  witness  should  be  exa- 
mined upon  interrogatories,  and  her  depositions  read,  if  she  should 
die  before  the  trial*" :  It  was  also,  by  consent,  made  part  of  the  rule, 
that  the  cause  should  be  tried  by  a  Middlesex  jury,  instead  of  one 
from  Norfolk,  where  the  premises  were  situated''. 

Formerly,  there  was  no  other  notice  given  of  such  trial,  in  the 
King's  Bench,  than  the  rule  in  the  office'* ;  but  now,  it  is  said,  there 
must  be  fifteen  days  notice*".  The  plaintiff  however,  as  in  other 
cases,  may  countermand  his  notice,  and  prevent  the  cause  from  being 
tried  at  the  day  appointed  ;  after  which,  it  cannot  be  brought  to  trial 
again,  unless  some  new  day  be  appointed  by  the  courts  And  it  is 
said,  that  a  second  rule  cannot  be  made  for  a  trial  at  bar,  between 
the  same  parties  in  the  same  terms.  Previously  to  giving  notice,  the 
day  appointed  for  the  trial  must  be  entered  with  the  clerk  of  the 
papers,  in  the  King's  Bench*' ,  and  before  the  trial,  a  copy  of  the  issue 
must  be  left  with  him,  in  order  that  he  may  take  four  copies  of  it, 
which  he  delivers  to  the  judges' :  and  in  that  court,  a  trial  at  bar 
could  not  formerly  have  been  on  a  Saturday^,  or  the  last  paper-day 
in  term,  except  in  the  king's  case*.  In  the  Common  Pleas,  it  is  a 
rule,  that  the  plaintiff's  attorney  must,  before  the  essoin  day  of  the 
terra  in  which  the  cause  is  appointed  to  be  tried,  give  notice  to  the 

a  2  Lil.  P.  R.  609.  f  R.  M.  4  Ann.  fcj.  K.   B.   Imp.  C.  P. 

•J  Doug.  437.  392. 

c  Id.  ibid..  e  Fitzgib.  267. 

<^  ApperKl.  Chap.  XXXJV.  §  1.  h  2  Lil.  P.  R.  608. 

e  Append.    Chap.   XXXIV.  §    6.  2  Salk.  '  Imp.  K.  B.  391, 

C49.  bnt  see  Imp.  K.  B.  391.  where  it  is  "^2  Lil.  P.  R.  602. 

said,  that  now  there  must  be  the  same  no-  '  2  Salk.  625. 
tice  ol  trials  at  bar  as  in  other  cases. 
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chief  prothonotary  or  his  secondary,  of  the  day  of  trial,  that  the  same 
may  be  put  down  in  the  court  book  provided  for  that  purpose ;  and 
in  case  of  neglect,  the  cause  shall  not  be  tried  that  terna,  without 
motion,  and  the  special  direction  of  the  cou^t^  And  in  that  court, 
the  chief-justice  and  rest  of  the  judges  shall  respectively  have  copies 
of  the  issue  in  the  cause  delivered  to  them,  four  days  before  the  time 
appointed  for  triaP. 

A  trial  at  bar  is  had  upon  the  distringas  or  habeas  corporay  as  at 
common  law,  without  any  clause  of  wtsi^rtu*  ;  and  it  is  mostly  by  a 
special  jury  of  the  county  where  the  action  is  laid*^.  Six  days  notice 
at  least  ought  to  be  given  to  the  jurors  before  the  trial*^ ;  and  if  a 
sufficient  number  do  not  attend  to  make  a  jury,  the  trial  must  be 
adjourned,  and  a  decern  or  octo  tales  awarded,  as  at  common  law*  ; 
for  the  parties  in  this  case  cannot  pray  a  tales  upon  the  statutes*^. 
And  no  writ  of  alias  or  pluries  distringas,  with  a  tales,  for  the  trial 
of  an  issue  at  bar,  shall  be  sued  out  before  the  precedent  writ  of  dis- 
tringas, with  a  panel  of  the  names  of  the  jurors  annexed,  shall  be 
delivered  to  the  secondary,  to  the  intent  that  the  issues  forfeited  by 
the  jurors,  for  not  appearing  upon  the  precedent  writ,  may  be  duly 
estreated^.  On  a  trial  at  bar,  in  the  King's  Bench,  it  is  the  secon- 
dary's duty  to  call  over  and  swear  the  jury,  and  record  the  verdict, 
whether  taken  in  court,  or  in  private  after  the  court  is  adjourned  ;  of 
the  clerk  of  the  rules,  to  mark  all  deeds  and  papers  given  in  evidence, 
and  to  have  the  custody  of  them  after  the  trial,  till  called  for ;  and  of 
the  clerk  of  the  papers,  to  read  the  record  and  the  written  evidence*'. 
In  the  Common  Pleas,  we  have  seen',  it  is  the  duty  of  the  seconda- 
ries to  copy  the  issues  for  the  judges,  and  deliver  four  copies  thereof; 
to  call  the  jury,  and  defendant ;  to  read  the  record  and  all  written 
evidence,  and  to  record  the  verdict''.  After  a  trial  at  bar,  if  either 
party  be  dissatisfied  with  the  verdict,  he  may  move  for  a  new  trial,  as 
in  other  cases*. 

»  R.  H.  9  Ann.  reg.  1.  C.  P.  7.  5  El.  c.  23.   14  El.  c.  9.  7  &  8  W.  III.  c. 

b  R.  M.  3  Geo.  11.  reg.  1.  C.  P.  32.  §  3. 

«2  Lil.P.  R.  123.    I    Salk.  405.  R.  T.   8  g  R.  H.    14  &    15    Car.    II.   K.  B.  2  Lil. 

W.  III.  K.  B.   1    Bur.  29'2.  but   see  Done.  P.  R.  123. 

43S.  where  ihc  trial  was  bad,  by  consent,  by  '*  From  a  MS.  note,  in  the  late  Mr.  Card's 

a  jury  of  a  different  county  ;  and  in  IVales,  book  at  the  Rule  Office. 

or  Berwick  upon  Tweed,  Sic.or  where  an  im-  •  Ante,  42. 

partial  trial  cannot  be  had,  the  jury  must  ''  For  the  form  of  the  entry  of  a  verdict, 

come  from  the  next  Enolisli  or    adjoining  ona  trial  at  bar,  in  K.  B.  sec  Append.  Chap, 

county.  XXXVII.  §  1. 

d  Say.  Rep.  30.  '  Sty.  Rep.  462.  466.   1  P.  Wms.    212. 

e  5  Durnf.  &  East,  4i»7,  8.  462.  2  Ld.  Raym.  1338.  1  Str.  384.  S.  C.  2  Str. 

f  33  Ikn.  Vlll.  c.  6.    4  &,  j  Ph.  &  M.  c.  1 103.  2  Alk.  320.  1  Jjur.  393.  S.  P. 
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Trials  at  nisi  prius  are  always  had  in  the  county  where  the  venue 
is  laid,  and  where  the  fact  was,  or  is  supposed  to  have  been  com- 
mitted^ ;  except  where  the  venue  is  laid  in  Wales,  or  Berwick  upon 
Trveed^j  &c.  or  in  a  county  where  an  impartial  trial  cannot  be  had, 
in  which  cases  the  cause  shall  be  tried  in  the  next  English  or  adjoin- 
ing county*^  ;  and  Herefordshire  is  considered  as  the  next  English 
county  to  South   IValeSj  and  Shropshire  to  North  JVales\ 

Anciently,  it  seems,  all  causes  in   Middlesex  were   tried  at  bar : 
But  this,  from  the  increase  of  business,  having  been  found  extremely 
inconvenient,  it  was  enacted  by  the  statute  18  Eliz.  c.  12.  that  "  the 
chief  justice  of  England,  the  chief  justice  of  the  Common  Pleas,  and 
the  chief  baron  of  the  Exchequer,  or   in  their  absence  two   puisne 
judges  of  their  respective  courts,  within  term-time  or  four  days  next 
after  the  end  of  every  term,  might  try  in  Westminster  hall,  all  man- 
ner of  issues  which  ought  to  be  tried  in  any  of  the  said  courts,  by  an 
inquest  of  the  said  county  of  Middlesex  :  and  that  commissions  and 
writs  of  nisi  prius  should  be  awarded   in  such  cases,  as    had  been 
used  in  any  other  shire  of  the  realm."     Two  puisne  judges  were  re- 
quired to  sit  at  nisi  prius  in  Middlesex,  in  the  absence  of  the  chief 
justices  or  chief  baron,  till  the  statute  12  Geo.  I.  c.  31,  by  which  it 
was  provided,  that  any  one  judge  of  the  several  courts  of  record  in 
IFesfmiVisfer  AaZ/,  might  try  causes  in  the  manner  prescribed  by  18 
Eliz.c.  12  ;   and  the  time  was  extended  to  the  space  of  eight  days 
after  the  end  of  every  term.    By  a  subsequent  statute*,  this  time  was 
still  further  extended  to yowrfeen  days.     And,  by  the  statute  1  Geo. 
IV.  c.  55.  §  1.  causes  may  be  tried  in  Middlesex,  at  any  time  during 
the  vacation.      Trials   may  also  be  had    in    that  county,  either  in 
Westminster   hall,  or,  with  the  consent  of  his  Majesty,  signified 
under  his  sign  manual,   in  any  other  fit  place  in  the  city  of  West- 
minster^. 

In  London,  trials  at  nisi  prius  take  place  by  immemorial  custom  ; 
and  the  judges  sit  at  Guildhall,  when  and  as  long  as  the  exigency  of 
business  requires^.  And,  by  the  statute  1  Geo.  IV.  c.  55.  §  2.  for 
giving  further  facilities  to  the  proceedings  in  the  court  of  King's 
Bench,  "  anyone  of  the  judges  of  that  court  is  authorized,  at  the  re- 

*  ^  I^w.  1334.  jesty's    court   of  Exchequer  to  sit,  and    the 

2  Bur.  839.  lord  chief  baron  or  any  oUicr  baron    of  tlie 

*=  Ante,  780,  81,2.  said  court  to  try  Middlesex  issues,  elsewhere 

d  2  Maule  &  Set.  270.  and  see  11    East,  than  in  the  place  where  the  court   of  Ex- 

•^''^«  chequer  is  commonly  held  in  that  county, 

e  2i  Geo.  II.  c.  18.  §  5.  during  the   period    of  rebuilding   the  said 

1  Stat.  1  Geo.  IV.  c.  21.  And  see  the  sta-  court, 

tute  3  Geo,  JV.  c.  87.  for  enabling  his  ma-  S  3  Canipb.  4*2.  n. 
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quest  of  the  chief  justice,  to  sit  for  the  trial  of  causes  at  nisi  prius,  in 
IVestmuister  and  London^  on  the  same  days  on  which  the  said 
chief  justice,  or  any  other  judge  of  the  same  court,  in  the  absence  of 
the  said  chief  justice,  shall  be  sitting,  for  the  trial  of  causes  at  those 
places  respectively,  so  that  the  trial  of  two  causes  may  be  proceeded 
in  at  the  same  time  :  and  all  jurors,  witnesses,  and  other  persons, 
who  may  have  been  summoned  or  required  to  attend,  and  who  ought 
to  attend,  at  or  for  the  trial  of  any  cause  before  the  said  chief  justice, 
during  the  time  aforesaid,  shall  give  their  attendance  at  and  for  the 
trial  thereof,  before  such  other  judge  as  may  be  sitting  for  the  trial 
thereof,  by  virtue  of  that  act ;  and  it  shall  and  may  be  lawful  to  and 
for  the  marshal,  and  other  officers  of  the  said  chief  justice,  to  appoint 
from  time  to  time  fit  and  proper  persons,  to  be  approved  by  the  said 
chief  justice,  to  attend  for  them  and  on  their  behalf  respectively,  be- 
fore such  judge  :  Provided  always,  that  all  causes  intended  to  be  tried 
at  any  sittings  at  nisi  prius,  in  Middlesex  or  London,  shall  be 
entered  for  trial  with  the  marshal  of  the  said  chief  justice,  and  all 
process  and  other  proceedings,  for  or  relating  to  the  trial  thereof, 
shall  be  made  and  issued  according  to  the  practice  and  forms  now 
in  use;  but,  nevertheless,  the  trial  of  every  cause  which  shall  be  tried 
in  virtue  of  that  act,  shall  be  entered  of  record,  as  having  been  had 
and  made  before  the  judge  before  whom  such  cause  shall  happen  to 
have  been  actually  tried." 

In  the  King's  Bench  and  Common  Pleas,  particular  days  are 
appointed  by  the  chief  justices,  for  the  trial  of  causes  in  London  and 
Middlesex,  at  the  sittings  in  and  after  each  term.  In  the  Exchequer 
of  Pleas,  it  is  a  rule,  that  "  the  sitting  in  London  shall  be  holden  at 
the  Guildhall  of  the  said  city,  on  the  second  day  next  preceding  the 
end  of  the  term  ;  and  that  the  sitting  for  the  county  of  Middlesex 
shall  be  holden  in  the  court  of  Exchequer  in  Westminster  hall,  on 
the  day  next  preceding  the  end  of  the  term  :  and  that  the  sitting  in 
London  after  each  term,  shall  be  holden  on  the  second  day  next  after 
the  end  of  the  term  :  and  the  sitting  after  each  term  \n  Middlesex,  shall 
be  holden  on  the  sixth  day  of  the  sitting  next  after  the  end  of  the  terra''.'* 
And,  by  a  late  notice'',  the  chief  baron  sits  at  two  o'clock,  instead  of  six, 
in  London  and  31iddlesex :  In  other  respects,  he  sits  at  nisi  prius  as 
usual.  The  king,  by  his  prerogative,  may  try  his  cause  either  at  bar  or 
nisi  prius'^ ;  and  he  may  try  it  in  what  county  he  pleases*".  In  practice 
however,  it  is  usually  tried  in  the  court  of  Exchequer,  in  Middlesex^ : 

aR.  E.  49Gco.    III.  in  Saw.   Man.    Ex.        Append.  227. 
Ajipcnd.  '226.  8  Piife,  507.  <^  S.iv.  2.  Cro.  Car.  348,  y. 

b  M.  34  Geo.  III.  K.  B.  in  Hcac.  Man.  Ex.  •'  West  on  £xlciUs,  216. 
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and,  in  that  court,  the  first  seven  days  of  the  sittings  after  the  end  of 
each  term  in  Middlesex,  are  said  to  be  appropriated  to  the  trial  of 
crown  causes'*.  Issues  directed  by  the  court  of  Cbancery  are  tried  in 
the  King's  Bench,  or  Common  Pleas  :  and  issues  from  the  Exchequer, 
on  the  law  side  of  the  same  court''. 


Previously  to  the  sittings  or  assizes,  at  which  the  cause  is  intended 
to  be  tried,  the  plaintiff  should  give  due  notice  of  trial ;  and  if  he  pro- 
ceed to  trial,  without  giving  such  notice,  the  verdict  may  be  set  aside 
for  irregularity.  Every  notice  of  trial  ought  to  be  in  writing*^;  and 
given  to  the  defendant,  if  he  appear  in  person,  or  otherwise  to  his 
attorney,  if  his  place  of  abode  be  known*^ ;  but  if  the  attorney's  place 
of  abode  be  unknown,  the  notice  may  be  given  to  the  defendant  him- 
self^ :  And  when  the  defendant  is  a  prisoner,  notice  of  trial  may  be 
given  to  the  turnkey*^.  In  country  causes,  the  notice  of  trial,  in  the 
King's  Bench,  should  be  given  to  the  agent  in  towns;  but  in  the 
Common  Pleas,  it  seems  that  it  may  be  given  either  to  the  agent 
in  town,  or  to  the  attorney  in  the  country'',  except  where  it  is 
given  on  the  back  of  the  issue,  in  which  case,  as  the  issue  must 
be  delivered',  so  the  notice  of  trial  must  of  necessity  be  given  to 
the  agent  in  town.  In  the  Exchequer,  all  notices  of  trial  given  by 
the  attornies  or  side  clerks  of  the  office  of  pleas,  in  causes  instituted 
there,  are  required  to  be  entered  in  the  book  of  orders  kept  in  such 
office,  and  a  written  notice  of  such  entries  left  at  the  seat  in  the  said 
office,  of  the  attorney  or  clerk  in  court  concerned  for  the  defendant  or 
at  his  chambers  or  place  of  residence^ 

In  the  King's  Bench,  upon  the  delivery  of  a  paper  book,  wherein 
issue  is  joined,  and  notice  of  trial  given,  (as  it  may  be,)  on  the  back 
of  the  book,  if  the  special  pleadings  be  afterwards  waived,  and  the 
general  issue  given,  the  notice  which  was  given  for  the  trial  of  the 
special  issue,  shall  serve  for  notice  of  trial  upon  the  general  issue'. 
And,  in  the  Common  Pleas,  in  all  cases  where  the  plaintiff's  pleading 

a  Edm.   Excheq.  302.  And  for  the  busi-  S.  P. 

ness  done  at  the  sittings  of  the  oulev  court  ^  Id-  ihid. 

of  Exchequer  in  term,    see    Notice  of  28  f  1  Str.  248.  Anle,  3C7. 

April,\Z\l.   4  Price,  21,  2.  Man.  Ex.  Ap-  g  3  East,  368. 

pend.  298.  2  Chit.  Rep.  382,  3.  •>  Barnes, 306.  but  see  id.  293.  Cas.  Pr,  C. 

b  2  Anstr.  493.  601.   1  Madd.  Chan.  106.  P.  120.  S.  C.  semb.  contra. 

c  R.  M.  4  Ann.  (c).  K.  B.  Cas.  Pr.  C.  P.  »Cas.  Pr.  C.  P.  9i. 

3.  ^  R.  H.  39  Geo.  III.  in  Scnc.  Man.   Ex. 

^Say.  Rep.  133.  K.  B.  Cas.Pr.  C.  P.  62.  Append.  223,  4.   8   Price,  503.  Ante,  505. 

Pr.    Reg,  276.  396.  442.  S.  C.  Barnes,  306.  •  R.  H.  8  Geo.  I.  (a).  K.  B. 
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concludes  to  (he  country,  the  defendant's  attorney  shall  be  bound  to 
accept  of  notice  of  trial  upon  the  back  of  such  pleading,  vvhetlier  the 
same  be  delivered  or  left  in  the  office  ;  and  such  notice  of  trial  shall 
be  as  good  and  effectual,  as  if  issue  had  been  actually  joined*.  So,  in 
the  Exchequer,  it  is  a  rule,  that  "  in  all  cases  where  the  plaintiff 
concludes  to  the  country,  his  attorney  or  clerk  in  court  may  give 
notice  of  trial,  at  the  time  of  delivering  his  replication  or  other  sub- 
sequent pleading,  in  case  issue  shall  be  joined  thereon,  or  of  executing 
a  writ  of  inquiry,  in  default  of  joining  issue  ;  which  shall  be  deemed 
good  notice  of  trial,  from  the  time  of  the  delivery  of  such  replication 
or  other  subsequent  pleading,  in  case  issue  shall  be  joined''." 

Notice  of  trial  may  be,  and  is  usually  given  on  the  back  of  the 
issue  or  paper  book,  in  the  King's  Bench  ;  or  it  may  be  given  on  a 
separate  paper^.  In  the  former  case,  it  need  not  be  so  particular  as 
in  the  latter :  and  therefore,  where  the  issue  was  indorsed  as  follows, 
*'  Take  notice  of  trial  at  the  next  assizes,"  this  was  holden  to  be  a 
sufficient  notice,  without  any  mention  of  the  date,  county,  or  attor- 
ney's name ;  though  it  vFOuld  have  been  otherwise,  if  given  on  a 
separate  paper'*.  And,  in  the  Common  Pleas,  the  continuance  of  a 
void  notice  of  trial  may  operate  as  a  new  notice,  if  given  in  regular 
tirae^.  When  there  are  several  defendants,  and  one  of  them  pleads, 
and  the  other  lets  judgment  go  by  default,  the  notice  should  express 
that  the  issue  joined  with  the  former  will  be  tried,  and  that  the  jury 
will  at  the  same  time  assess  the  damages  against  the  latte^^ 

If  the  venue  be  laid  in  London  or  Middlesex,  and  the  defendant 
live  within  forty  computed^  miles  of  London,  there  must  be  eight 
days  notice  of  trial,  exclusive  of  the  day  it  is  given,  but  inclusive  of 
that  on  which  the  trial  is  to  be  had  ;  and  if  the  defendant  live  above 
forty  computed  miles  from  London,  then  fourteen  days  notice  must 
be  given**.  And  it  is  a  rule  in  both  courts,  that  "  in  every  notice  of 
trial  to  be  given  for  the  sittings  after  any  term,  to  be  holden  at  the 
Guildhall  of  the  city  of  London,  it  shall  be  specified  whether  the 
cause  is  intended  to  be  tried  at  the  first  day  of  such  sittings,  or  at  the 
adjournment  day ;  and  that  in  every  case  in  which  such  notice  shall 
specify  that  the  cause  is  to  be  tried  at  the  adjournment  day,  it  shall 
be  sufficient  to  give  such  notice  eight  days  before  the  first  day  of  the 
sittings  after  term,  if  the  defendant  or  defendants  reside  ahoy e  forty 

a  R.T.  2  Geo.  I.  C.  P.  Pr.  Reg.  390.  S.  C. 
b  R.  T.  26  &  27  Geo.  II.§  4.  in  Scac.  Man.  ^  Append.  Chap.  XXXIV.  §  5. 

Ek.  Append.  211.  E  2  Str.  954.  1216. 

c  Append.  Chap.  XXXIV.  §  2,  &c.  *>  R.  M.  4  Ana.  fcj.  K.  B.  R.  M.  1654. 

d2Str.  1237.  §  21.C.  P. 
e  2  Blac.  Rep.  1298.  and  see  Barnes,  292. 
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miles  from  the  said  city  of  London^  and  Jour  days  before  the  gaid 
first  day,  if  the  defendant  or  defendants  reside  within  that  distance^'* 
In  the  Exchequer,  by  a  late  rule^,  "  all  notices  of  trial,  in  causes  on 
the  plea  side  of  this  court,  for  the  sittings  after  term  in  London  and 
Middlesex^  shall,  in  case  the  defendant  or  defendants  reside  at  a  less 
distance  from  the  cities  of  London  or  IVestminfiter  thtin  forty  miles, 
be  given  eight  days  before  the  day  appointed  by  the  lord  chief 
baron,  for  the  trial  of  the  same  causes ;  and  in  case  the  defendant  or 
defendants  reside ybWi/  miles  or  upwards  therefrom,  then  such  notices 
of  trial  shall  be  given  fourteen  days  before  such  day  appointed  by 
the  lord  chief  baron  as  aforesaid  ;  one  day  being  considered  inclusive, 
and  the  other  exclusive." 

In  country  causes,  eight  days  notice  of  trial  seems  to  have  been 
formerly  sufficient*^ ;  but  now,  by  statute  14   Geo.  II.  c.  17.   §    4. 
*'  where  the  defendant  resides  ohose  forty  miles  from  town,  no  cause 
**  shall  be  tried  at  wist  prius,   either  at  the  assizes  or  sittings    in 
*'  London  or  }Vestmin»ter,  unless  notice  of  trial  in  writing  has  been 
"  given,  at  least  ten  days  before  such  intended  trial'^ :"  and  hence 
ten  days  notice  of  trial  is  required,  in  all  cases,  at  the  assizes.     But 
as  this  statute  has  no  negative  words,  it  is  still  necessary   to  give 
fourteen  days  notice   of  trial  for  the  sittings  in    London  or    West- 
minster, where  the  defendant  lives  above  forty  computed  miles  from 
London^.     And  when  a  defendant,   residing  in  town  at  the  issuino- 
of  the  writ,  changes  his  residence  permanently  to  the  country,  at  the 
distance  of  above  forty  miles  from  town,  before  the  delivery  of  the 
issue,  he  is  entitled  to  fourteen  days  notice  of  triaK.     And  the  like 
notice  is  required,  when  the   defendant  usually  resides  abroad,  and 
has  no  settled  habitation  in  this  country^ ;  or  where  his  place  of  abode 
is  above  forty  miles  from  London,  though  he  may  happen  to  be  there 
at  the  time  of  the  arrest,  or  notice  of  trial"".     But  when  the  defendant 
being  a  practising  attorney,   has    chambers   in    one   of  the  inns  of 
court,  and  a  house  above  forty  miles  from   London\  or  when  he  has 
a  permanent  residence  in  town,  from  which  is   absence   is  merely 
occasional  or  temporary'',  eight   days   notice   of  trial  is  sufficient : 

a  R.  E.  51  Geo.  III.   K.  B.  13  East.  593.  K.  B. 

2  Campb.  Inlrod.  XII.  R.  H.  32  Geo.  III.  «  Barnes,   305.  and  see  Pr.  Reg.  388.  2 

C.  P.  Blac.  Rep.  1205. 

^  R.  E.  56  Geo.  III.   in  Scac.  Man.  Ex.  ^  I  East,  688. 

Append.  227.  4  Price,  4.  ^  Pr.  Reg.  388.  2   Blac.   Rep.    1205.  4 

cR.  M.1654.  §21.  C.  P.  Durnf.  &  East,  552. 

^  Notice  of  trial  on  the  9th,  for  the  19th  •*  Pr.  Reg.  387. 

has  been  deemed  sufficient,  under  this  sta-  '  Id.  ibid. 

tute.     Lezge  v.   Williams,  M.  23  Geo.  III.  "^  2  Price,  279.  and  see  2  Blac.  Rep.  992. 
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which  also  seems  to  be  the  case,  when  there  are  several  defendants, 
and  one  of  thein  resides  within  forty  miles  of  London''.  So,  in  the 
Exchequer,  it  is  a  rule'',  that  "  in  all  cases  where  the  venue  is  laid 
in  the  country,  and  a  term's  notice  is  not  necessary,  ten  days  notice 
of  trial,  exclusive  of  the  day  it  is  given,  shall  be  deemed  sufficient 
notice ;  but  if  the  venue  be  laid  in  London  or  Middlesex,  and  the 
defendant  reside  'dhove  forty  miles  from  London,  then  the  plaintiff 
shall  give  fourteen  days  notice  of  trial,  exclusive  of  the  day  it  is 
given,  unless  a  baron  shall  think  fit  to  order  otherwise." 

Upon  an  old  issue,  or,  in  other  words,  when  there  have  been 
no  proceedings  for  four  terms  exclusive*^,  or,  as  it  seems,  (in  the  King's 
Bench,)  for  a  year'^  after  issue  joined,  a  term's  notice  of  the  plaintiff's 
intention  to  proceed,  is  requisite  ;  which  notice  must  be  given  before 
the  essoin  day  of  the  ffth,  or  other  subsequent  term* :  And  a  judge's 
or  baron's  summons,  if  no  order  has  been  made  upon  it,  is  not  a  pro- 
ceeding within  the  meaning  of  this  rulef ;  nor  the  suing  out  of  a  venire 
facias  or  distringas,  in  the  vacation  of  the  fourth  term,  though  it  be 
tested  and  entered  as  of  that  term^ :  But  a  judge's  order,  or  notice  of 
trial,  though  countermanded'',  or  notice  that  the  plaintiff  will  proceed 
in  the  cause,  which  has  not  been  acted  under,  is  such  a  proceeding  as 
will  prevent  the  necessity  of  giving  a  term's  notice"'.  The  rule  re- 
quiring a  term's  notice  does  not  extend  to  a  trial  by  proviso^,  or  a 
motion  for  judgment  as  in  case  of  a  nonsuit' ;  and  being  confined  to 
voluntary  delays,  it  does  not  apply,  when  the  cause  has  been  stayed 
by  injunction  or  privilege^  ;  or  when  there  has  been  an  agreement 
to  stay  proceedings  for  a  limited  time,  to  enable  the  defendant  to  pay 
the  debt,  in  default  of  which  the  plaintiff  is  to  be  at  liberty  to  proceed". 
Short  notice  of  trial,  in  country  causes,  must  be  given ybwr  days  at 
least  before  the  commission    day,   one  exclusive  and  the  other  in- 

a  Per   AMurst,  J.    4    Durnf.    &    East,  Man.  Ex.  Append.  211,  12. 

520.  f  R,  E.  13  Geo.  II.C.  P. 

bR.  H.  16  Geo.  III.     inScac.   Man.  Ex^  K  2  Salk.  457.  650. 

Append.  220.  ''  Pr.    Reg.   391,  2.  Barnes,  304.  S,    C. 

c  2  Salk.  457.  645.  653.  R.  M.  4  Ann.  fcj.  R.  E.    13  Geo.  II.  C.  P.   1  Str.  531.  R.  T. 

K.  B.  R.  E.  13  Geo.  II.  C.  P.  R.  T.  26  &  26  &  27    Geo.    II.   §  5.  in  .Srac.  Man.  Ex. 

27  Geo.  II.  §  5.  in  Scac.  Man.  Ex.  Ap|)end.  Append.  211,  12. 

211.    12.  and    see  Append.  Chap.  XXXIV.  '  3  East,  ]. 

§  7.  ''2  Barn.  &   Aid.  594.  1   Chit.  Rep.  317. 

d  2  Salk.  645.  1  Str.  531.  Imp.   K.  B.  S.  C. 

8  Ed.  359.  &  see  R.  M.    1654.  §  21.  C.  P.  '  Id.   ibid.  5  Diimf.  &  East,  634.  Barnes, 

3  Maule&Sel.  500.   1  Chit.  Rep.   669.  faj.  308.  2  Blac.  Rep.  1223. 

e  I  Str.  211.  2Str.  1164.  K.   B.  Pr.   Reg.  "U    Sid.  92.   R,  M.  4   Ann.  (c.J   K.   B. 

391.   Barnes,  291.  S.  C.    R.  E.   13  Geo.  II.  Doug.  71.  2  Blac.  Rep.  784. 

C.  P.  R.  T.  26  &  27  Geo.  II.  §  5.  in  Scac.  "  2  Bur.  660.  2  Blac.  Rep,  762. 
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elusive' :  In  town  causes,  two  days  notice  seems  to  be  sufficient'' ; 
but  it  is  usual  to  give  as  much  more  as  the  time  will  admit  of:  and 
if  the  defendant  be  under  terms  to  take  short  notice  of  trial  for  the 
last  sittings  in  term,  and  no  notice  be  given  for  those  sittings,  he  is  not 
obliged  to  take  short  notice  for  the  sittings  after  term''.  So,  in  tlie 
Common  Pleas,  an  undertaking  to  accept  short  notice  of  trial  for  the 
sittings  after  term,  given  when  there  is  not  time  for  short  notice  of 
trial  at  the  sittings,  does  not  compel  the  defendant  to  accept  short 
notice  of  trial  at  the  adjourned  sittings'^.  Sunday  is  to  be  accounted 
a  day  in  these  notices,  unless  it  be  the  day  on  which  the  notice  is 
given*. 

If  the  plaintiff  be  not  ready  to  proceed  to  trial  pursuant  to  notice, 
he  may  countermand,  or  in  some  cases  confiniee  it.  Notice  of  coun- 
termand, like  notice  of  trial,  ought  to  be  in  writing^;  and  may  be 
given  to  the  attorney  in  the  country,  as  well  as  the  agent  in  town". 
Before  the  statute  14  Geo.  II.  c.  17.  two  days  notice  of  countermand 
appears  to  have  been  sufficient  in  all  cases,  unless  it  was  for  a  trial  at 
the  assizes,  and  the  countermand  was  given  to  the  agent  in  town  ;  in 
which  case  it  was  required  to  be  givenyour  days  before  the  commis- 
sion day**.  But  now,  by  that  statute,  §  5.  the  countermand  of  notice 
of  trial  at  the  assizes,  or  in  a  town  cause  where  the  defendant  lives 
ohose  Jhrty  miles  from  London,  must  be  giveu  six  days  at  least 
before  the  intended  trial :  In  other  cases,  two  days  notice  of  counter- 
mand is  still  sufficient,  the  day  of  countermand  being  one,  exclusive 
of  the  commission  day,  or  day  of  sittings.  In  the  Common  Pleas, 
notice  of  trial  cannot  be  given  or  countermanded  on  a  Sunday^ ;  but 
it  seems  that  before  the  statute,  where  the  commission  day  was  on 
Monday,  notice  of  trial  might  have  been  countermanded  on  the 
Saturday  preceding'' :  and  in  that  court,  notice  of  trial  may  be  coun- 
termanded, though  the  record  be  made  a  remanet^.  In  the  Exchequer, 
nix  days  notice  of  countermand,  exclusive  of  the  day  it  is  given,  is 
deemed  sufficient  notice  in  all  cases,  where  the  venue  is  laid  in  the  coun- 
try, unless  where  a  defendant  is  obliged  to  take  short  notice  of  trial". 

a  R.  E.  30  Geo.  III.    K    B.  3  Durnf.  &  and  see  Append.  Chap.  XXXIV.  §  9. 

East,  660.  h  R.  M.    4  Ann.    fcj.    K.  B.  2  Str.  849. 

*>  Pr.  Reg.  390.  444.  Barnes,  301.  S.  C.  1073.  and  see  R.  M.  1654.  §  21,  (aj.  R,  M. 

c  Isaacsv.  fVmdsoi;  T.  24  Geo.  Til.  K.  B.  3  Geo.  I.  C.  P.   Barnes,  298.  305. 

«*  7  Taunt.  452.  1  Moure,  160.  S.C,  '  R.  M.  3  Geo.  1.    C.   P,    Cas.  Pr.  C.  P, 

e  R.  M.  4  Ann.    fcJ.   K.  B.    8  Mod.    21.  15. 

and  see  R.  M.  3  Geo.  I.  C.  P.  Cas.  Pr.  C.  P.  "^  B;irnes,  305.  Pr.  Reg,  395.  S.  C. 

15.  '  Pr.  Reg.  393. 

*■  Id.  ibid.  Cas.  Pr.C.  P.  3.  ">  R.  H,  16  Geo.  III.  in  Scac.  Man,  Ex. 

g  2  Str.  1073.  Cas.  Pr.   C.  P.   48,  9, 120.  Append.  220, 
Pr.  Reg.  393.    Barnes,  298.  S.  C.   Id.  306, 
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If  the  plaintiff  give  notice  of  trial,  and  proceed  not  accord injj^ly,  he 
cannot  in  general  take  the  cause  down  to  trial  again,  without  new 
notice,  to  be  given  as  before,  unless  by  consent  or  rule  of  court''.  But 
if  notice  of  trial  be  given  for  a  day  certain  in  London  or  Middlesex, 
and  the  plaintiff  be  not  ready  to  proceed,  the  cause  may  be  tried  at 
the  next  sitting*',  upon  giving  two  days  previous  notice,  one  inclusive 
and  the  other  exclusive ;  which  is  called  a  notice  of  trial  by  continu- 
ance'. So,  if  the  defendant  enter  a  ne  recipiatur,  and  by  that  means 
hinder  the  plaintiff  from  trying  his  cause  at  one  sitting,  the  plaintiff 
may  proceed  to  trial  at  the  next,  upon  notice  given  before  the  rising 
of  the  court  at  the  first  sitting*^.  But  the  plaintiff  cannot  continue  his 
notice  of  trial,  more  than  once  in  a  term^ :  And,  in  the  Common  Pleas, 
the  plaintiff  cannot  countermand  and  continue  in  the  same  nolict/. 
If  the  cause  be  not  tried,  after  it  is  continued,  at  the  next  sitting, 
notice  is  to  be  given  as  at  first,  unless  it  be  made  aremanet;  and 
then  new  notice  of  trial  is  never  given,  for  the  defendant  is  bound  to 
attend  till  the  cause  be  tried"^ :  And  where  a  cause  is  made  a  remanet 
to  the  next  sittings,  by  an  order  of  nisi  jjrius,  no  fresh  notice  of 
trial  is  requisite''.  But  if  the  trial  be  put  off  by  rule  of  court,  there 
must  be  a  fresh  notice  of  trial' :  And  even  where  the  plaintiff  gives 
a  peremptory  undertaking,  to  try  at  the  next  sittings  or  assizes, 
there  also  a  new  notice  of  trial  must  be  given  ;  because  notwithstand- 
ing such  undertaking,  the  plaintiff  may  decline  trying  his  cause''. 
When  a  cause  is  made  a  remanet,  the  costs  of  the  first  sittings  or 
assizes  abide  the  event  of  the  trial'. 

If  the  jdaintiff  do  not  proceed  to  trial  pursuant  to  notice,  or  coun- 
termand in  time,  tiie  defendant,  on  a  proper  affidavit'",  shall  be  allowed 
his  costs  of  the  day" ;  and  if  they  are  not  paid,  he  may,  on  an  aflida- 
vit  of  demand  and  refusal",  have  an  attachment :  or,  after  the  issue  is 
entered,  he  may  proceed  to  trial  by  proviso,  as  at  common  law,  or 
move  the  court  for  judgment  as  in  case  of  a  nonsuit,  upon  the  statute 

«  R.  M.  1654.  §  18.  K.  B.    R.  M.  1G54.  §  >  8  Duriif.  &  East,  245,  6.   K.  B.  2  Blac. 

21-  C.  P.  Rep.  798.  C,  P. 

^  R.  M.4  Ann.   ^cj.    K.  B.  R.  M.  1654.  ''  /r/.  ibid.  Monk  v.  Wade,T.  29  Geo,  III. 

§  21.    Barnes,  301.  C.  P.  K.  B.   1   H.  Blac.  222.  C  P. 

c  Append.  Chap.  XXXIV.  §  8.  1  Say.  Rep.   272.    1   Kenyon,  338.    S.  C. 

«'  R.  M.  4  Ann,  K,  B.  2  Salk.  653.  Id.  341.   4  Bur,  1988. 

^  2  Str,  1119.  Barnes,  292.  Pr.  Reg,  396,  >"  Append.  Chap.  XXXIV.  §  10,  11, 

S-C.  n  R.  M.  1654.   §  18.   R.  M.  4  Ann,  (c). 

'  Barnes,  301.  Pr,  Reg.  394,  S,C.  K,  B,  R.  M.  1654.  §  21.  C,  P, 

B  R,  M.  4  Ann.  (c).  K.  B.  8  Durnf.  &  o  Append,  Chap.  XL.  §  8.  In  the  Corn- 
East,  245,  6.  but  see  the  case  of  Hicks  v.  men  Pleas,  the  demand  of  costs  must  be 
Slrutt,  E,  27  Geo.  III.  K.  B.  semb.  contra.  made  at  the  same  time  the  rule  is  served. 

^  \  Dow),  &  Ryl.  15.  Barnes,  120, 
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14  Geo.  II.  c.  17.  The  motion  for  costs,  for  not  proceeding  to  trial, 
is  a  motion  of  course,  in  the  King's  Bench,  requiring*  only  counsel's 
signature.  And  the  practice  of  allowing  costs  in  that  court,  extends 
to  criminal,  as  well  as  civil  cases  :  Therefore,  upon  an  indictment  for 
perjury,  removed  into  that  court  by  certiorari,  if  the  prosecutor  give 
notice  of  trial  to  the  defendant,  and  withdraw  the  record,  without 
countermanding  his  notice  in  time,  he  shall  pay  costs  to  the  de- 
fendant^ :  And  the  prosecutor  of  an  information  in  nature  of  a  quo 
warranto  shall  pay  costs,  for  not  proceeding  to  trial  pursuant  to  no- 
tice''. In  the  Common  Pleas,  it  is  said,  the  prothonotary  may  tax  costs 
for  not  going  on  to  trial,  at  his  discretion"^.  For  this  purpose,  a  side- 
bar or  treasury  rule  may  be  obtained  :  and  where  both  the  plaintiff 
and  defendant  gave  notice,  but  neither  of  them  went  on  to  trial,  it 
was  holden  that  they  were  both  entitled  to  costs'*.  So,  costs  were 
allowed  for  not  going  on  to  trial,  though  the  defendant  had  entered  a 
ne  recipiatur" :  and  they  are  payable  in  that  court,  as  well  as  in  the 
King's  Bench,  where  the  cause  goes  off  for  want  of  jurors,  neither 
side  having  prayed  a  tales^.  Apauper  must  pay  costs,  in  the  Com- 
mon Pleas,  for  not  proceeding  to  trial  pursuant  to  noticef^ ;  but  in  the 
King's  Bench,  we  have  seen'*,  they  will  not  make  any  rule  about 
costs,  until  he  be  dispaupered  :  And  an  executor  is  not  liable  to  pay 
costs,  for  not  proceeding  to  trial,  unless  he  has  been  guilty  of  a  wilful 
default'. 

In  the  King's  Bench,  the  defendant  may  move  for  costs  for  not 
proceeding  to  trial,  and  afterwards  for  judgment  as  in  case  of  a  non- 
suit ;  for  it  is  a  rule  in  that  court,  not  to  give  costs,  unless  a  separate 
motion  be  made  for  them'' :  But  he  cannot  move  for  judgment  as  in 
case  of  a  nonsuit,  and  costs  for  not  proceeding  to  trial,  at  the  same 
time' ;  nor,  after  moving  for  the  former,  is  he  allowed  to  apply  for  the 
latter"".  In  the  Common  Pleas,  a  defendant  who  moves  for  costs  for 
not  proceeding  to  trial,  cannot  have  judgment  as  in  case  of  a  nonsuit, 
for  the  same  default,  either  in  the  same  or  a  subsequent  term" ;  though 
it  seems  he  may  have  such  judgment,  after  the  issue  is  entered,  for  a 

»  8  East,  S69.  &  Pal.  39.  (a),    and  see    1  Price,  61,  2.  7 

•>  1  Str.  33.   Say.  Rep.  130.  Taunt.  476.   1  Moore,  231.  S.  C. 

*=  Pr.  Reg.  404.  '  Earl  of  Lekesler  v.  Wooden,   M.  21  Geo. 

<»  Id.  405.  II.  K.  B. 

e  Id.  406,  Cas.  Pr.  C.  P.  60.  S.  C.  •"  HuUock  on  Costs, 404.  Coo^e  and  others, 

f  2  Wils.  366.  executors,  u.  Lucas,  T.   42    Geo.  HI.  K.  B. 

e  Pr.  Reg.  405.  Cas.  Pr.  C.  P.  47.  S.  C.  accord. 

^  Ante,  94.  "  Barnes,  316.   4  Taunt.  591.   accord.  2 

'  Barnes,  153.  and  see  Cas.  Pr.  C.P.I  57,  New  Rep.    C.   P.   247.    conlra.   and   see   2 

8.  Pr.  Reg.  1 19.  S.  C.  Price,  90.  91. 
''  Triands  v.  Goldsmith  &  another,  1   Bos. 
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subsequent  default^ :  And,  after  moving  for  judgment  as  in  case  of  a 
nonsuit,  he  is  not  allowed  to  move  for  costs  for  not  proceeding  to 
trial''.  Tbe  defendant  therefore,  in  that  court,  must  make  his  election, 
either  to  move  for  costs  for  not  proceeding  to  trial,  or  for  j  udgraent  as  in 
case  of  a  nonsuit :  and  in  practice  it  is  usual  for  him  to  move  for  the 
latter ;  upon  which,  if  the  court,  on  shewing  cause,  grant  further 
time  to  the  plaintiff,  it  is  generally  on  the  condition  of  his  paying 
costs  for  not  proceeding  to  trial''.  In  the  Exchequer,  as  in  the  King's 
Bench,  the  defendant  may  move  for  costs  for  not  proceeding  to  trial, 
and  afterwards  for  judgment  as  in  case  of  a  nonsuif* ;  But  the 
application  for  costs  for  not  proceeding  to  trial,  and  for  deducting 
the  amount  of  them  when  taxed  from  the  damages  ultimately 
recovered  by  the  plaintiff,  cannot  in  that  court  be  made  by  one 
motion*.  On  the  taxation  of  costs,  for  not  proceeding  to  trial  pur- 
suant to  notice,  the  court  held  that  the  master  ought  to  have  allowed 
the  expenses  of  a  witness  brought  up  from  Newcastle  upon  Tyne  to 
London^  to  give  evidence  by  comparison  of  hand  writing,  in  a  cause 
where  the  defence  was  forgery ;  without  agitating  the  question, 
whether  the  evidence  were  or  were  not  admissible^ 

The  trial  by  proviso  is  so  called,  from  a  clause  in  the  distringas, 
which  provides,  that  "  if  two  writs  come  to  the  sheriff,  he  shall  only 
execute  and  return  one  of  them^:"  And  if  both  the  plaintiff  and  de- 
fendant happen  to  carry  down  the  record  at  the  same  time,  the  trial 
shall  be  by  the  plaintiff's  record,  if  he  enter  it  with  the  marshal ;  but 
if  he  do  not  enter  it,  the  defendant  may  proceed  on  his  record*".  This 
rule,  however,  applies  only  to  cases  where  both  the  plaintiff's  and 
defendant's  records  are  carried  down  in  a  triable  shajie  :  Therefore, 
where  the  plaintiff,  having  omitted  to  give  due  notice  of  trial,  entered 
his  record  in  the  marshal's  book,  subsequent  to  the  entry  of  the  de- 
fendant's record  hy  proviso,  upon  which  due  notice  of  trial  had  been 
given  ;  it  was  holden,  that  the  defendant  had  a  right  to  go  to  trial  on 
his  record,  and  that  the  plaintiff,  not  having  then  appeared,  was  pro- 
perly nonsuited'.  The  trial  hy  proviso  cannot  be  had  in  civil  actions, 
till  there  has  been  some  laches  or  default  in  the  plaintiff,  in  not  pro- 
ceeding to  trial,  after  issue  joined  ;  except  in  cases  where  the  de- 
fendant is  considered  as  an  actor,  as  in  replevin,  prohibition,  and 
quare  impedit,  which  are  to  have  a  return,  consultation,  and  writ  to 

»  4  Taunt.  591.  d  wiglitw.  65.  1  Price,  61.  2  Price,  90. 

^  Id.  ibid.    7  Taunt.   476.    1  Moore,  251.  ^IVncCyS'lo. 

S.  C.  f  1  Dowl.  &  Ryl.  165. 

«:  2  H.  Blac.    280.   1   Bos.  &  Pul.  38.  4  8  2  Lil.  P.R.  612.  617.  2  East,  206.  faj. 

Taunt.  592.   fa),  but  see  5  Taunt.   83,  7  '>  R.  M.  4  Ann.  fej.  K.  B. 

Taunt,  476.  1  Moore,  251.  S.  C.  >  i  Barn.  &  Aid.  253, 
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the  bishop* :  And  the  rule  applies  equally  to  cases  where  there  has 
been  a  former  trial,  as  to  other  cases'*.  In  the  King's  Bench,  no  trial 
can  be  had  by  proviso  in  London  or  Middlesex,  till  default  made  by 
the  plaintiff,  after  the  issue  is  entered  on  record  ;  nor,  in  country 
causes,  till  the  plaintiff  hath  made  default  in  trying  his  issue  the  next 
assizes  after  it  is  entered*^.  In  the  Common  Pleas,  if  no  notice  of 
trial  be  given,  the  defendant  cannot  try  the  cause  by  proviso  the  same 
term,  in  London  or  Middlesex  ;  but  afterwards  he  may  take  it  by 
proviso,  according  to  lavv*^ ;  and  where  notice  of  trial  has  been  given, 
it  is  not  necessary  that  a  whole  term  should  intervene  before  the  cause 
is  tried  by  proviso  ;  but  it  may  be  so  tried,  in  the  next  term  after  the 
notice  of  trial*.  In  criminal  cases,  the  defendant  is  not  allowed  to 
carry  down  the  record  to  trial  by  proviso  ;  because  no  laches  can  be 
imputed  to  the  kingf.  Bui,  on  indictments  of  treason  or  felony,  if  the 
attorney  general  will  delay,  the  court  of  King's  Bench  may  give  the 
defendant  leave  to  bring  on  the  trial,  as  they  see  fit^.  So,  on  indict- 
ments for  misdemeanors,  the  defendant  may,  in  the  first  instance,  by 
consent  of  the  prosecutor,  and  leave  of  the  attorney  general,  carry 
down  the  cause  to  trial  :  but  it  shall  not  be  allowed  by  surprise  on  the 
attorney  general,  nor  without  consent  of  the  prosecutor,  or  some  de- 
fault in  hims  :  And  it  is  a  rule,  that  when  an  indictment  is  removed 
into  the  King's  Bench  by  the  prosecutor,  the  defendant  shall  not  carry 
it  down  to  trial,  without  leave  of  the  court  on  motion**.  On  an  infor- 
mation in  the  Exchequer,  though  the  defendant  cannot  have  a  trial  by 
proviso,  yet  it  seems  the  recognizance  of  bail  may  be  vacated,  where 
the  attorney  general  has  not  taken  any  effectual  proceeding  for  three 
successive  terms'. 

Before  the  defendant  can  have  a  trial  by  proviso,  the  issue  must 
be  entered  on  record  :  and  therefore,  unless  this  be  done,  the  de- 
fendant should  obtain  a  rule  from  the  master,  which  is  entered  with 
the  clerk  of  the  rules  in  the  King's  Benclj,  or  a  side -bar  or  trea- 
sury rule  from  the  secondaries  in  the  Common  Pleas,  for  the  plain- 
tiff to  enter  the   issue ;    and  if    it  be    not  entered,    he  may   sign  a 

"  2  Salk.  652.  R.  M.  4  Ann.    fcj.  K.  B.  c  R,  M.  4  Ann.    fcj.  K.  B.    1  Chit.  Rep. 

R.  M.    1654.  §"21.   C.  P.  5  Taunt.    577.   1  220. 

Marsh.  218.  S.  C.  1  Chit.  Rep.  226.  but  see  J  R.  M.  1654.  §  21.  C.  P. 

4  Durnf.  &  East,  767.  where  the  court  per-  e   names,   295.   Cas.  Pr.   C.  P.    ]()].    Pr. 

initted  a  defendant   to   carry  the  record  of  Reg.  397.  S.  C. 

an  issue,  directed  by  the  court  of  Chancery,  ^  2  Salk.  652.    6  Mod.   247.  Willes,  535. 

down  to  trial  at  the  next  assizes,  on  a  sug-  7  Durnf.  &  East,  661.  2  East,  202. 

gestion  that  the  plaintiff  intended  to  delay  6  2  Salk.  652. 

it :  and  see  5  Moore,  473.  ''  Id.  653.  and  see  5  Barn.  &  Aid.  728. 

»>  5  Taunt.  577.   1   Marsh.   218.    S.  C.    I  '  7  Price,  557. 
Chit.  Rep.  2'26. 
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nonpros'':  If"  it  be,  and  the  plaintiff  has  been  guilty  of"  laches,  the 
defendant,  in  the  King's  Bench,  may  procure  a  rule  from  the  master, 
for  a  trial  by  proviso^ ;  which  must  be  entered  with  the  clerk  of 
the  rules  ;  and  may  be  had,  after  giving  notice  of  trial''  :  In  the  Com- 
mon Pleas,  a  rule  for  this  purpose  is  not  necessary^.  The  defendant 
must  give  the  like  notice  to  the  plaintiff  of  a  trial  by  proviso,  as  the 
plaintiff  would  have  been  obliged  to  give  to  him^ :  except  that  a 
term's  notice  is  not  required,  after  the  lapse  of  four  terms*^:  and 
if  he  do  not  proceed  to  trial  according  to  notice,  or  countermand 
iji  time,  the  plaintiff  shall  have  his  costs^.  Wlien  the  record  is 
carried  down  by  the  defendant,  and  the  issue  happens  to  be  upon 
the  plaintiff,  who  is  therefore  to  begin  first,  but  he  does  not  appear, 
the  defendant  must  not  enter  upon  his  proof,  and  take  a  verdict ;  but 
the  proper  course  is  to  call  the  plaintiff,  and  nonsuit  him''. 

The  delay  and  expense  attending  the  trial  by  proviso,  gave  rise  to 
the  statute  14  Geo.  II.  c.  17.  by  which  it  is  enacted,  that  "  where 
"  any  issue  is  or  shall  be  joined,  in  any  action  or  suit  at  law,  in  any 
"  of  his  majesty's  courts  of  record  at  IVestminster,  &.c.  and  the 
"  plaintifl'  or  plaintiffs  in  any  such  action  or  suit  hath  or  have  neg- 
"  lected,  or  shall  neglect,  to  bring  such  issue  on  to  be  tried,  accord- 
*'  ing  to  the  course  and  practice  of  the  said  courts  respectively, 
"  it  shall  and  may  be  lawful  for  the  judge  or  judges  of  the  said 
"  courts  respectively,  at  any  time  after  such  neglect,  upon  motion 
"  made  in  open  court,  (due  notice  having  been  given  thereof,)  to  give 
*'  the  like  judgment  for  the  defendant  or  defendants  in  every  such 
"  action  or  suit,  as  in  cases  of  nonsuit ;  unless  the  said  judge  or 
"  judges  shall,  upon  just  cause  and  reasonable  terms,  allow  any  fur- 
"  thor  time  for  the  trial  of  such  issue  :  And  if  the  plaintifFor  plaintiffs 
"  shall  neglect  to  try  such  issue,  within  the  time  so  allowed,  then  and 
"  in  every  such  case,  the  said  judge  or  judges  shall  proceed  to  give 
"  such  judgment  as  aforesaid  r  Provided  always,  that  all  judgments 
"  given  by  virtue  of  this  act,  shall  be  of  the  like  force  and  effect,  as 
"  judgments  upon  nonsuit,  and  of  no  other  force  or  effect :  Provided 
"  also,  that  the  defendant  or  defendants  shall,  upon  such  judgment, 
"  be  awarded  his,  her  or  their  costs,  in  any  action  or  suit,  where  he, 

^  2  Lil.  P.  R.  84,    87.  r,12.   615.  617.  3  R.  M.  lCi4.  §  21.   C.  P.  Barnes,  299.  Cas. 

Sulk.   362,  3.     R.  M.    4  Ann.    fcj.   K.  B.  Pr.  C.  P.  124,3.    Pr.  Reg.  388.  S.  C. 

Barnes,  313.  C.  P.  f  2  Baiii.  &  Aid.  594.   1  Chit.  Rep.  317. 

»>  2.Str.  1053.   Append.  Chap.  XXXIV.  §  S.  C.  Ante,  81G, 

' -•  g  R.  M.  4  Ann.  fcJ.  K.  B.  2  Str.  797.  Pr. 

c  1  Dm  nf.  &  East,  695.  Reg.  405,  6.   And  see  further,  as  to  trial  by 

'I   lni|>.  C.  P.  6  Ed.  323.  fa).  Jnovuo,  2  Saiind.  336.   (4). 

e  U.  M.  1631.  R.  M.  4  Ann,  fcJ.    K.  B.  •'  2  Sauud.  336.  (bj. 
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"  slie  or  they  would  upon  nonsuit  be  entitled  to  the  same,  and  in 
"  no  other  action  or  suit  whatsoever." 

This  statute  has  been  holden  to  extend  to  actions  brought  by  ex- 
ecutors or  administrators" ;    and   to  qui  tarn  actions'",    as  well    as 
others  ;    and  also  to  the  traverse  of   the  return   to    a  mandamus" : 
And,  in  the  Conamon  Pleas,  judgment  as  in  case  of  a  nonsuit  may  be 
entered  up   against  the  demandant  in  a  writ  of  right ;  nor  will  the 
court  relieve  him,  if  he  has  conducted  himself  unfairly  towards  the 
tenant,  in  the  course  of  the  proceedings^.     But  the  statute  does  not 
extend  to  actions  oH  replevin'',  &c.  in  which  the  defendant  is  considered 
as  an  actor,  and  may  therefore  enter  the  issue,  and  carry  down  the 
cause  to  trial  himself:  And  when  there  are  two  defendants,  one  of 
whom  lets  judgment  go  by  default,  the  other  cannot  have  judgment 
as  in  case  of  a  nonsuit^     When  the  plaintiff  withdraws  his  record, 
after    entering    the   cause   for   trial,    the   defendant,    in    the   King's 
Bench,  may  have  judgment  as  in  case  of  a  nonsuit^  :  And  where  a 
cause  was  set  down  for  the  sittings  in  term,  and  made  a  remanet 
to    the    sittings    after    term    by  consent,    the   defendant   may  move 
for  judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  afterwards  with- 
draw the  record''.     But  when  a  plaintiff  in  several  causes  perceives, 
by  the  event  of  one  verdict,  that  he  cannot  have  a  fair  trial  in  the 
others,  he  may  withdraw  his  records  in  the  other  causes,  without  sub- 
jecting himself  to  judgment  as  in   case  of  a  nonsuit,  or  to  the  de- 
fendant's costs  of  the  day  of  trial,  upon  the  rule  for  such  judgment 
being  discharged' :  So,  where  a  special  jury  cause  had  been  set  down 
for  trial,  and  standing  in  the  paper  for  three  years,  without  any  ap- 
jiointment  being  applied  for  to  have  it  tried,  the  court  refused  to  give 
the  defendant  judgment  as  in  case  of  a  nonsuit*^ :     The  proper  course 
would  have  been,  for  the  defendant  to  have  applied  to  the  chief-justice, 
to  have  the  cause  appointed  for  trial''.     And   when  the  cause  has  been 
once  carried  down  to  trial,  and  made  a  remanet  at  the  assizes',  or 

a  Willes,  316.  Barnes,  130.  S.  C.  But  they  389.  but  see  Barnes,  317.  semb.  contra. 

are  pot  subject  to  costs.  Id.  ibid,  2  H.  Blac.  f  .Say.  Rep.  22.  Say.  Costs,  163.   1   Wils. 

277.  Post,  830.  325.  S.  C.  Say.  Rep.  103.  Say.  Costs,  1G4. 

b  Banies,  313.    1    Wils.  325.  Say.   Rep.  S.  C.   1    Bur.    358.  Say.   Costs,   168.  S.  C. 

22.  S.  C.  7   Uurnf.  &   East,    178.    1  East,  Cowp.  483.  3  Durnf.  &  East,  662.   Gosse  v. 

554.  Macauley  and  others,  T.  42  Geo.  III.  K.  B. 

c  Say.  Rep.  110.  Say.  Costs,  166.  S.  C.  S  Read  v.  Stone,  E.  36  Geo.  III.  K.  B.  1 

4  Dunif.  &  East,  689.  East,  346.  1  H.  Blac.  280. 

d  1  Bos.  &  Pul.  103.  ''  2  Barn.  &  Aid.  709. 

c  1  Blac.  Rep.  375.  Say.  Costs,  168.  S.  C.  '  3  Taunt.  83. 

3  Durnf.  &  East,  662.  5  Durnf.  &  East,  400.  k  2  Chit.  Rep.  243. 

Per  Cur.  M.  33  Geo.  HI.  C.  P.  Imp.  C.  P  *  3  Durnf.  &  East,  1. 
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the  plaintitf  has  been  nonsuited*,  or  obtained  a  verdict'',  after  which  a 
new  trial  has  been  granted,  the  defendant  cannot  have  judgment  as 
in  case  of  a  nonsuit,  for  not  carrying  down  the  cause  again  ;  but 
must  try  the  cause  by  proviso.  Where  the  judge  had  refused  to  try 
an  action  upon  a  wager,  depending  on  an  abstract  question  of  law  or 
judicial  practice,  the  court  of  King's  Bench  would  not  afterwards 
grant  a  rule  for  judgment  as  in  case  of  a  nonsuit ;  there  having  been 
no  default  of  the  plaintiff,  in  not  proceeding  to  trial*^.  And  the  court 
of  Common  Pleas  will  not  entertain  a  motion  for  such  judgment, 
pending  a  demurrer*^. 

The  course  and  practice  of  the  court,  referred  to  by  the  statute, 
is  that  which  before  regulated  the  trial  by  proviso ;  and  as  the 
defendant  could  not  have  had  sucli  trial,  until  after  the  issue  was  en- 
tered of  record*",  and  the  plaintiff  had  been  guilty  of  laches^,  so  neither 
till  then  is  he  entitled  to  judgment  as  in  case  of  a  nonsuit*?.  If  the 
action  be  laid  in  London  or  Middlesex,  the  defendant,  we  have  seen'', 
ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue  the  same 
term  in  which  it  is  joined,  unless  notice  of  trial  hath  been  given  :  And 
accordingly  it  is  holden,  that  in  town  causes,  unless  notice  of  trial  has 
been  given,  the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit,  the  next  term  after  that  in  which  issue  was  joined,  although 
it  was  joined  early  enough  to  enable  the  plaintiff  to  give  notice  of 
trial  for  the  sittings  after  the  preceding  term' ;  the  plaintiff,  in  such 
case,  having  the  whole  of  the  next  term  to  enter  the  issue,  and  no 
laches  can  be  imputed  to  him  till  the  term  after  :  And,  in  the  King's 
Bench,  where  issue  was  joined  in  Easter  term,  and  notice  of  trial 
given  for  the  first  sittings  in  Trinity,  and  the  plaintiff  having  con- 
tinued it  till  the  sittings  after  that  term,  the  defendant  in  the  same 
term  moved  for  judgment  as  in  case  of  a  nonsuit,  it  was  refused  by  the 
court''.  But  if  notice  of  trial  has  been  given  in  a  torvn  cause,  for  a 
sitting  in  or  after  term,  the  defendant,  in  either  court,  may  move  for 
judgment  as  in  case  of  a  nonsuit  the  next  term,  being  the  term  after 
that  in  which  the  issue  ought  to  have  been  entered'.  To  support  a 
rule  for  judgment  as  in  case  of  a  nonsuit,  in  the  next  terra  after  that 

»  1  Durnf.  &  East,  492.   1  Chit.  Rep.  310.  C.  P.  101.  Pr.  Reg,  397.  S.  C. 

b  Hartley  v.  Thomson,  E.   22  Geo.  111.  K.  «  Barnes,  313. 

B.  1  H.  Blac.  101.  ^  Ante,  185. 

c  12  East,  247.  '  Per  Buller,  J.  H.  30  Geo.  III.   K.  B.  4 

<i  2  Marsh.  364.  Durnf.  &    East,   537.  R.   M.   1654.   §  21. 

^  Ante,  821.  C.  P. 

f  Ante,  820.     For  the  time  within  whicli  >"  Fitzgerald  v.  Smith,  T.  36  Geo.  111.  K.  B. 

issues  must  have  been   formerly  trier),  see  •  2  Chit.  Rep.  244.  K.  B.  Harmon  v.  Gil- 

11.  H.  \b,   16  Car.  II.   reg.  2.  R.  H.  20,  21  ber/,   M.  36    Geo.   III.    C.  P.  2  New   Rep, 

Car.  II.  R.  M.  4  Ann,   fcj.   K.  B.  R,    M,  C.  P.   397.  and  see  Barnes,  295.  Cas.  Pi. 

1654.   §   21,   C.  P,  Barnes,  295,  Cas.  Pr.  C.  P,  101.  Pr.  Reg.  397.  S.  C. 
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in  vvhifli  issue  was  joined,  the  affidavit  must  state  that  notice  of 
(rial  was  given  for  a  sitting  in  or  after  the  preceding  term" ;  but  in 
the  third  or  other  subsequent  term,  a  general  affidavit,  slating  the 
terra  when  issue  was  joined,  is  deemed  sufficient''.  In  a  country 
cause,  where  notice  of  trial  is  given  for  the  assizes,  the  defendant  may 
move  for  judgment  as  in  case  of  a  nonsuit  the  next  term'^ :  But  the 
plaintiff  is  not  bound  to  give  notice  of  trial,  till  the  term  succeeding 
that  in  which  issue  was  joined';  and  if  he  do  not,  the  defendant 
cannot  move  for  judgment  as  in  case  of  a  nonsuit,  till  after  the  next 
assizes^  In  an  issuable  term,  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  in  a  country  cause,  should  be  applied  for  early  in  the  term,  m 
order  that  the  plaintiff  may  have  sufficient  time  to  shew  cause  in  the 
same  terra  ;  or  the  court,  we  have  seen*^,  will  enlarge  the  rule  till  the 
next  term,  and  not  permit  the  parties  to  discuss  it  at  chambers. 

In  the  Common  Pleas,  it  was  decided  in  one  cases,  that  the  defen- 
dant ill  a  town  cause  was  entitled  to  judgment  as  in  case  of  a  non- 
suit, the  next  terra  after  that  in  which  issue  was  joined,  if  there  was 
time  enough  to  give  notice  of  trial,  though  it  was  not  actually  given, 
for  the  sittings  in  or  after  the  preceding  term  :  But  this  decision 
seems  to  have  been  over-ruled  by  subsequent  cases,  in  one  of  which  it 
^vas  determined,  that  the  plaintiff  has  the  whole  of  the  term  next 
after  that  in  which  issue  is  joined,  to  try  his  cause'' ;  and  in  another, 
the  court  said  that  the  practice  was  now  settled,  that  the  defendant 
could  not  apply  for  judgment  as  in  case  of  a  nonsuit,  before  the  third 
term' :  and  though  the  plaintiff  in  that  case  was  too  late  to  try  in  the 
t£rm  in  which  the  application  was  made,  tbey  would  not  punish  a 
de(\\ult  before  it  was  actually  committed.  In  the  Exchequer,  the  de- 
fendant may  move  for  judgment  as  in  case  of  a  nonsuit,  the  next  term 
after  that  in  which  issue  was  joined,  if  joined  early  enough  to  enable 
the  j)laintiff  to  give  notice  of  trial  for  the  sitting  in  or  after  the  pre- 
ceding term  :  a  plaintiff,  in  this  court,  being  in  all  cases  bound  to 
proceed  to  trial  at  the  next  sitting  or  assizes  after  issue  joined,  pro- 
videil  there  be  time  for  giving  notice  of  triaK 

a  Append.  Chap.  XXXIV.  §14.  as  it  seems  from  a  note  on  R.  M.  4  Ann.  K.  B. 

•»/(/.  iAirf.  and  see   1    H.   Blac.  282,  2  H.  tliat  the  defendant  in  such  case  may  proceed 

Blac.  558.  to  trial  by  proviso,  at  the  second  assizes. 

c  Imp.  K.  B.  9  Ed.   389.  Imp.  C.  P.  6  *"  Ante,  308. 

Ed.  328,  9.  8  1  H.  RIac.  65. 

<>  2  Durnf.  &  East,  734.  "  Jd.  123. 

«  Sed  qurvre,  whether  judgment  as  in  case  >  2  H.  Blac.  358. 

of  a  nonsuit  cannot  be  moved  for  the  next  •<  Man.  Ex.  Pr.  3'20.  and  see  5  Price,  187. 

term  after  \.\w  fust  assizes,  where   issue  is  7  Price,  331.  And  see   further,  as  to  judg- 

cntered  tlie  same  term  in  which  it  is  joined,  mcnt  as  in  case  of  a  nonsuit,  2  Saund.  336. 

though  notice  of  trial  has  not  been  given;  b.  c. 


826  OF   JUDGMENT 

When  the  plaintiff  has  neglected  to  try  his  cause,  according  to 
the  course  and  practice  of  the  court,  the  defendant  is  at  liberty  to 
move  for  judgment  as  in  case  of  a  nonsuit,  the  same  term  in  which 
the  issue  is  entered,  in  the  King's  Bench*,  as  well  as  in  the  Common 
Pleas''.  The  rule  for  judgment  in  such  case,  is  a  rule  to  shew 
causc^,  founded  on  an  affidavit  of  the  state  of  the  proceedings, 
and  of  the  plaintiff's  default  in  not  proceeding  to  triaF ;  which 
rule,  in  the  King's  Bench,  has  been  holden  to  be  sufficient  notice  of 
motion  within  the  act^ :  but,  in  the  Common  Pleas,  it  is  otherwise*^; 
and  in  that  court,  although  notice  has  been  given  of  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  on  which  the  plaintiff  entered  into  a 
peremptory  undertaking  to  try,  yet  notice  must  also  be  given  of  the 
like  motion,  for  not  proceeding  to  trial  in  pursuance  of  the  under- 
takings :  but  the  rule  requiring  a  term's  notice  does  not,  we  have 
seen*",  extend  to  a  motion  for  judgment  as  in  case  of  a  nonsuit.  To 
move  for  such  judgment,  the  roll  must  be  in  court  at  the  time  the 
motion  is  made' ;  and  if  no  cause  be  shewn,  the  rule  is  made  ab- 
solute of  course,  on  an  affidavit  of  service.  If  the  plaintiff  mean  to 
resist  the  application,  he  should  obtain  an  office  copy  of  the  rule,  and 
of  the  affidavit  on  which  it  was  granted'' ;  and  the  court,  on  shewing 
cause,  will  make  the  rule  absolute  or  discharge  it,  according  to  cir- 
cumstances ;  and  if  discharged,  it  is  either  with  or  without  a  peremp- 
tory undertaking,  to  try  the  cause  at  the  next  sittings  or  assizes. 

The  causes  ordinarily  assigned,  and  which  are  allowed  by  the 
court  as  sufficient  excuses  for  not  proceeding  to  trial,  are  the  plain- 
tiff's own  illness,  and  inability  to  instruct  his  attorney',  the  insolvency 
of  the  defendant"',  the  absence  of  a  material  witness",  or  want  of 
documentary  evidence",  &c.  ;  and  a  slight  cause  is  in  general  deemed 
sufficient  on  the  first  application,  if  the  plaintiff  will  undertake 
peremptorily  to  try  the  cause  at  the  next  sittings  or  assizes^ :  and 
there  is  no  difference  in  this  respect,  between  qui  tarn  and  other 
actions'^.  But  some  reason  must  be  assigned  for  not  proceeding  to 
trial ;  or  the  court  will  not  coujpel  the  defendant  to  accept  a  peremp- 

a  1  Chit.  Rep.  672.  ^  Ante,  506.  Imp.  C.  P.  6  Ed.  327. 

b  1  Bos.  &  Pul.  387.  1  Barnes,  313. 

c  Append.  Cliap.  XXXIV.  §  15.  "'1    Kenyon,  349.    Doug.  671.  7  Taunt. 

''  /f/-§  1-i.  180. 

«  Lofft,  26j.  n  Barnes,  3 16.  2  Price,  16.  90. 

*■  1   H.  Blac.  ,527.  Ante,  497.  o  6  Taunt.  160.  and  see  Hullock  on  Costs, 

g  2  Taunt.  48.   For  the  form  of  the  notice  1  Ed.  403,  Imp.  K.  B.  9  Ed.  390,  91.  Imp. 

of  motion,  see  Append.  Chap.  XXXIV.  §  13.  C.  P.  6  Ed.  328.  1  Chit.  Rep.  279.  (aj. 

»'  Ante,  816.  P  l  Kenyon,  349. 
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tory  luulertaklng''.  And,  in  an  action  for  penalties  for  usury,  a  defen- 
dant is  entitled  to  judgment  as  in  case  of  a  nonsuit,  if  it  appear  that 
a  witness  to  the  corrupt  contract,  who  is  abroad,  could  not  be  codq- 
j)elled  to  give  evidence,  even  if  he  were  in  this  country''.  An  affidavit 
is  usually  required,  of  the  facts  constituting  the  excuse  for  not  pro- 
ceeding to  trial ;  and,  in  the  Common  Pleas  and  Exchequer,  of  the 
service  of  notice  of  motion  :  And  if  the  plaintiff  defer  proceeding, 
in  order  to  await  the  decision  of  the  court  on  a  similar  question  in 
another  cause,  the  nature  of  the  question,  and  of  the  cause  in  which 
it  arises,  should  be  staled  in  the  affidavit  to  enable  the  court  to  judge 
of  the  sufficiency  of  the  excuse'^.  But  when  tlie  rule  is  opposed  on 
the  ground  of  the  absence  of  a  material  witness,  the  name  of  the  wit- 
ness need  not  be  stated  in  the  affidavif^.  And  in  opposing  the  rule 
for  want  of  documentary  evidence,  it  is  not  necessary  to  state  wliat  the 
evidence  is^ :  And  no  great  precision  is  required  in  an  affidavit  of  this 
nature:  Therefore,  where  tlie  affidavit  merely  stated  that  the  reason 
for  not  proceeding  to  trial  was,  that  it  was  not  convenient  for  a  ma- 
terial witness  to  come  to  town  in  time  for  the  trial,  after  it  was  sworn 
that  an  attempt  had  been  made  to  subpoena  him,  the  court  said,  that 
although  the  affidavit  was  loose,  yet  as  this  was  the  plaintiff's  first 
default,  the  defendant  ought  to  be  content  with  a  peremptory  under- 
takingf.  Where  the  rule  to  shew  cause  was  discharged,  on  an  affida- 
vit which  contained  an  answer  false  in  itself,  the  court  would  not 
afterwards  open  the  matter,  on  an  affidavit  which  disproved  the  con- 
tents of  the  former  one?:  though  if  it  had  been  suggested  at  the  time, 
that  the  answer  was  false  in  fact,  the  court  would  have  suspended  their 
judgment  till  the  matter  was  examined''. 

When  a  sufficient  excuse  is  assigned  for  not  trying  the  cause,  the 
court  will  discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit,  with- 
out requiring  a  peremptory  undertaking  from  the  plaintiff,  to  try  it  at  the 
next  sittings  or  assizes :  And  where  the  plaintiff  had  become  insolvent 
after  issue  joined,  this  was  allowed  to  be  a  good  cause  against  judgment 
as  in  case  of  a  nonsuit ;  and  the  court  would  not  bind  him  down  to 
a  {)eremptory  undertaking,  it  being  alleged  that  his  creditors  were 
about  to  decide,  whether  they  would  prosecute  or  abandon  the  cause'. 
So,  where  the  plaintiff  in  a  qui  tarn  action,  on  the  statute  7  Geo.  II. 

a  2  Chit.  Rep.  24-i.  159. 

b  1  Dowl.  &  Ryl.  448.  ^  Wheeler  v.  Slevem,  H.  39  Geo.  III.  K.  1>. 

cG  Taunt.    122.    1    Chit.  Rep.   '280.   in       1  Chit.  Rep.  280.  i«  wo/w. 

nolis:  and  see  3  Taunt.  88.  S  3  Durnf.  &  East,  405. 

^a  Taunt.    104.    but  see  6  Taunt.   150.           '>  M  406. 

contra.  '  Fisher  v.  Hancock,  H.  36  Geu.  III.  K.  B. 
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c.  8.  withdrew  his  record,  because  the  broker  who  negotiated  the 
illegal  bargain  for  stock,  refused  to  give  evidence,  lest  he  should  sub- 
ject himself  to  a  penalty  on  the  same  statute ;  the  court  of  King's 
Bench  held  this  to  be  a  sufficient  reason  to  discharge  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial ;  although  the 
witness's  liability  to  be  sued  would  not  be  removed,  till  after  the  end 
of  three  succeeding  terras*.  And  where  the  defendant  had  procured 
the  cause  to  be  stayed  by  injunction,  that  court  would  not  compel  the 
plaintiff  to  give  a  peremptory  undertaking^ 

In  general  however,  a  peremptory  undertaking  is  required  by  the 
court,  on  discharging  the  rulefor  judgment  as  in  a  case  of  a  nonsuit;  and 
it  must  be  given,  in  the  King's  Bench,  although  the  trial  be  deferred  on 
account  of  the  absence  of  a  material  witness,  and  it  is  doubtful  whether 
the  witness  will  return  in  time  to  try  the  cause  at  the  next  sittings  or 
assizes'^ :  but  further  time  may  be  obtained,  if  necessary,  on  apjdica- 
tion  to  the  courf".  When  the  defendant  is  insolvent,  the  court  will 
bind  the  plaintiff  down  to  a  peremptory  undertaking  to  try  the  cause, 
unless  he  will  consent  to  stay  all  further  proceedings  in  the  action, 
and  to  enter  a  stet  processus"^.  So,  where  the  plaintiff  had  held  out 
to  the  defendant,  that  he  would  settle  the  cause,  the  court  discharged 
the  rule  for  judgment  as  in  case  of  a  nonsuit,  on  the  plaintiff's  under- 
taking in  the  alternative,  either  to  pay  costs,  or  to  enter  a  stet  pro- 
cessus^ :  And  the  plaintiff  was  allowed  to  enter  a  stet  processus,  on 
paying  the  costs  of  the  application,  on  the  ground  of  the  defendant's 
having  taken  the  benefit  of  an  insolvent  debtor's  act ;  although  the 
rule  for  judgment  as  in  case  of  a  nonsuit  had  been  discharged,  on  the 
plaintiff's  giving  a  peremptory  undertaking,  and  the  debt  sought  to 
be  recovered  was  not  included  in  the  defendant's  schedule,  and 
notice  of  discharge  under  the  act'.  So,  where  the  defendant  had  ob- 
tained judgment  against  the  plaintiff  in  the  Common  Pleas  for  twelve 
pounds,  the  latter  having  suffered  judgment  to  go  by  default,  al- 
though he  had  a  claim  against  the  defendant  for  ten  pounds,  which  he 
neglected  to  set  off  in  that  action,  and  afterwards  the  plaintiff 
brought  an  action  to  recover  the  latter  sum  in  the  King's  Bench  ;  the 
court  held,  that  as  the  defendant  had  offered  to  allow  the  plaintiff 
the  ten  pounds,  he  might  obtain  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  unless  the  plaintiff  would  either  give  a  peremptory  under- 

a  7  Diirnf.  &  East,  178.  in  C.  P.  Post,  829. 

*>  Per  Cur.  E.  56  Geo.  III.  K.  B.    1    Chit.  ^  7  Taunt.  180. 

Rep.  280,  81.  in  nolis.  e  Per  Cur.  H.  54  Geo.  III.  K.  B.  )  Chit. 

c  Hatcher  S(  another  v.  Hardy,  T.  54  Geo.  Rep.  738.  (a). 

III.  K,  B.  1  Chit.  Rep.  280.  in  notis.  Aliler  ^  1  Chit.  Rep.  738. 


AS   IN    CASE    OP    A    NONSUIT.  829 

tsking  to  try  at  the  next  sittings,  or  discontinue  the  action  and  pay 
costs*. 

In  the  Common  Pleas,  it  has  been  determined,  that  a  peremp- 
tory undertaking  to  try,  is  alone  sufficient  cause  to  shew  against 
judgment  in  case  of  a  nonsuit,  for  not  proceeding  to  trial,  if  it  be 
the  first  default'' :  But  in  practice  it  is  usual,  and  said  to  be  neces- 
sarj%  to  shew  some  reasonable  cause  by  affidavit,  for  not  proceeding 
to  trial,  such  as  the  plaintiff's  own  illness'^,  or  the  absence  of  a 
nialerial  witness^  &c. :  though,  as  has  been  already  observed',  a 
slight  cause  is  in  general  deemed  sufficient  on  the  first  application  : 
And  if  witnesses  are  absent,  and  their  return  is  not  immediately 
expected,  this  court  will  not  require  of  the  plaintiff  a  peremptory 
undertaking  to  proceed  to  trial,  as  the  condition  of  discharging  a 
rule  for  judgment  as  in  case  of  a  nonsuit^.  In  general  however,  a 
peremptory  undertaking  is  required  in  the  Common  Pleas,  as  well 
as  in  the  King's  Bench  :  And  where  notice  of  trial  has  been  given, 
and  not  countermanded,  the  court  will  order  the  plaintiff  to  pay 
costs  for  not  proceeding  to  trial,  as  well  as  to  give  a  peremptory 
undertaking  to  try  the  cause  at  the  next  sittings  or  assizes'".  In 
the  Exchequer,  the  court,  on  discharging  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  will  order  the  plaintiff  to  pay  the  defendant  his  costs, 
give  a  peremptory  undertaking,  and,  if  the  venue  has  been  changed 
to  a  county  where  no  assizes  are  holden  in  the  spring,  consent  that 
the  venue  shall  be  brought  back  to  the  original  county,  that  the  trial 
may  be  brought  on  without  further  delay'. 

If  the  rule  be  made  absolute,  the  defendant  having  drawn  it  up 
with  the  clerk  of  the  rules  in  the  King's  Bench,  or  secondaries 
in  the  Common  Pleas,  and  got  it  stamped  with  a  ten  shilling  stamp"*, 
may  sign  judgment  as  in  case  of  a  nonsuit',  and  tax  his  costs,  &c. 
But  if  further  time  be  given  on  a  peremptory  undertaking,  the  plain- 
tiff must  draw  up  the  rule,  and  serve  a  copy  of  it  on  the  defen- 
dant's attorney ;  after  which,  if  he  do  not  proceed  to  trial  pursuant 
to  his  undertaking,  the  defendant  having  obtained  an  office  copy  of 
the  rule,  should  move  the  court  for  judgment,  on  an  affidavit  of  the 
circumstances'" :  And  a  mistake  in  the  declaration  is  not  a  good  ex- 

»  1  Chit.  Rep,  178.  h  Barnes,  464. 

>>2H.    Blac.   119.     Malkl  v.  Hilton,  M.  »  2  Price,  16. 

33  Geo.  III.  C.  P.  Imp.  C.  P.  4  Ed.  38S.  ^  35  Geo.    Ill,    c.   184.    Sched.    Part  II. 
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ciise  for  not  procectlingj  to  trial,  pursuant  to  an  undertaking''.  But 
where  the  plaintiff,  having  given  a  peremptory  undertaking  to  try  at 
a  given  sittings,  had  set  down  his  cause  in  the  paper  for  those 
sittings,  there  being  no  prospect  of  the  cause  being  then  tried,  but 
omitted  to  carry  the  record  into  the  marshal's  office,  the  court  held, 
that  the  defendant  was  not  entitled  to  judgment  as  in  case  of  a  nonsuit, 
for  the  plaintiff's  not  proceeding  to  trial  pursuant  to  such  under- 
taking ;  as  the  latter  was  not  bound  to  carry  in  the  record*".  So, 
where  the  plaintiff,  in  a  special  jury  tithe  cause,  was  under  a  peremp- 
tory undertaking  to  try  at  the  next  assizes,  the  court  held  the  absence 
of  eleven  special  jurymen  to  be  a  sufficient  reason  for  his  declining 
to  proceed  to  trial,  though  a  tales  had  been  prayed,  and  some  of  the 
talesmen  sworn  ;  and  discharged  a  rule  nisi  for  judgment  as  in  case 
of  a  nonsuit,  on  a  fresh  peremptory  undertaking  to  try  at  the  next 
assizes'^.  A  peremptory  undertaking  does  not  preclude  the  court  from 
a  further  enlargement  of  the  time,  if  they  think  it  reasonable*^ :  Ac- 
cordingly, when  the  plaintiff  is  not  prepared  to  try  the  cause 
pursuant  to  his  undertaking,  it  is  usual  for  him  to  apply  to  the  court 
to  discharge  it,  and  for  liberty  to  try  at  a  future  sitting  or  assizes,  on 
an  affidavit  of  the  facts  ;  which  the  court  will  grant,  if  they  see 
cause,  on  payment  of  costs. 

In  the  King's  Bench,  we  have  seen%  the  court  will  not  give  costs 
for  not  proceeding  to  trial,  unless  a  separate  motion  be  made  for 
them  :  But,  in  the  Common  Pleas,  the  costs  are  in  the  discretion 
of  the  court*^;  though  they  are  in  general  allowed,  on  discharging 
the  rule  for  judgment  as  in  case  of  a  nonsuit,  on  a  peremptory  un- 
dertakings ;  and  the  same  practice  prevails  in  the  Exchequer''.  The 
costs  on  such  judgment  depend  on  the  statute  14  Geo.  II.  c.  17. ; 
which  only  gives  costs  to  the  defendant,  where  he  would  have  been 
entitled  to  them  upon  a  nonsuit  :  and  therefore  the  tenant  is  not  en- 
titled to  costs  in  a  writ  of  right' ;  nor  are  they  allowed  as  against  an 
executor,  who  merely  sues  en  auter  droit^.  The  costs  of  the  appli- 
cation for  judgment  as  in  case  of  a  nonsuit,  are  governed  by  the  event 
of  it :  If  the  rule  be  made  absolute,  they  are  considered  as  costs  in  the 
cause,  to  which  the  defendant  is  of  course  entitled,  by  the  statute  14 

a  Say.  Rep.  74.  Say.  Costs,  166.  S.  C.  Taunt.  592.   (a),  but  see  3  Taunt.   88.  7 
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Geo.  II.  c.  17. ;  but  if  the  rule  be  discharged,  the  costs  of  the  ap- 
plication are  in  the  discretion  of  the  court.  It  is  not  usual  however, 
in  the  King's  Bench  or  Common  Pleas,  to  make  the  plaintiff  pay 
such  costs,  on  discharging  the  rule^:  and  where  nothing  is  said 
respecting  costs,  the  defendant  will  be  entitled  to  them,  if  he  succeed 
at  the  trial,  as  costs  in  the  cause  ;  though  the  plaintiff,  if  he  obtain 
a  verdict,  will  not  be  entitled  to  the  costs  of  opposing  the  rule. 
In  the  Exchequer,  when  the  rule  for  judgment  as  in  case  of  a  non- 
suit is  discharged,  on  the  plaintiff's  giving  a  peremptory  undertak- 
ing to  try  the  cause  at  the  next  sittings  or  assizes,  the  costs  of  the 
application  are  usually  directed  to  be  paid  by  the  plaintifP. 

If  the  defendant  be  unable  to  proceed  to  trial,  on  account  of  the 
absence  of  a  material  witness,  or  for  want  of  documentary  evidence*",  he 
may  move  the  court  in  terra  time,  or  apply  to  a  judge  in  vacation,  on 
an  affidavit  of  the  facts,  to  put  it  off  till  the  next  term ;  or  in  the 
Common  Pleas,  if  necessary,  till  a  more  distant  period'* :  And  the 
court  of  King's  Bench,  upon  application  of  the  defendant,  postponed 
the  trial  of  an  information  for  a  misdemeanour,  upon  the  defendant's 
consenting,  by  writing  under  his  own  hand,  to  the  examination  upon 
interrogatories  of  a  witness  for  the  crown^  So,  that  court  put  off  a 
trial,  to  enable  the  defendant  to  apply  for  a  commission  for  examining 
witnesses  abroad  on  interrogatories,  in  order  to  support  pleas  of 
justification  to  a  declaration  for  a  libel,  where  it  appeared  that  the 
plaintiff  had  not  promptly  brought  his  action  after  the  publication  of 
the  libel,  and  had  been  otherwise  dilatory  in  bringing  the  cause  to 
issued  But  the  courts  will  not  put  off  a  trial,  at  the  instance  of  the 
defendant,  on  account  of  the  absence  of  a  material  witness,  after  he 
has  pleaded  a  sham  plea,  by  which  a  trial  has  been  lost,  unless  he 
will  pay  the  money  into  courts ;  nor  if  he  has  conducted  himself 
unfairly,  or  been  the  cause  of  any  improper  delay*".  So,  where  a 
cause  is  removed  by  the  defendant  from  an  inferior  court,  and  in  the 
mean  time  a  witness  dies,  on  account  of  which  the  defendant  applies 
to  put  off  the  trial,  he  must  bring  the  money  into  court,  as  a  con- 
dition of  the  postponement'.  When  the  defendant  pleads  in  abate- 
ment, he  must  be  prepared  to  prove  his  plea  promptly  ;  and  a  strong 
case  must  be  made  out,  before  the  court  will  postpone  the  trial''.  And 
the  court  of  Common  Pleas  refused  to  put  off  a  trial,  on  account  of 
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the  absence  of  a  material  witness,  by  whose  evidence  the  defpnce  of 
slavery  was  intended  to  be  established*.  If  the  plaintiff  refuse  to 
consent  to  the  examitiution  of  material  witnesses  for  the  defendant, 
who  are  going  or  reside  abroad,  on  interrogatories,  the  courts  will 
assist  the  defendant,  by  putting  off  the  trial''.  But  where  it  is  neces- 
sary to  postpone  a  trial,  for  the  purpose  of  sending  abroad  to  examine 
witnesses  under  a  commission,  the  court  of  King's  Bench  will  not  put 
off  the  trial  until  they  are  examined,  which  is  too  indefinite,  but  only 
to  a  definite  period" :  And  the  court  of  Common  Pleas  refused,  by 
putting  off  a  trial,  or  other  indirect  means,  to  compel  a  party  to 
consent  to  a  commission  for  the  examination  of  witnesses  in  Scotland'^. 

In  the  Exchequer,  if  there  has  been  any  delay  in  the  interval  between 
the  issuing  of  the  first  process,  and  the  filing  of  the  information  against 
the  defendant,  and  during  that  interval  he  has  gone  abroad  on  his 
duty,  as  well  as  some  of  his  witnesses,  the  court,  on  motion,  will 
postpone  the  triaP  :  And  in  that  court,  if  the  trial  of  an  information 
has  been  once  postponed,  at  the  instance  of  the  Attorney  General, 
pro  defectu  juratorum,  the  court  will  also  grant  the  defendant  a  rule 
to  shew  cause  why  the  trial  should  not  be  further  postponed,  on  his^ 
application,  if  in  the  mean  time  a  material  witness,  sworn  to  have 
been  ready  on  the  former  occasion,  is  not  forthcoming^.  But  the 
court  will  not  postpone  the  trial  of  an  information,  on  the  application 
of  the  defendant,  on  the  ground  of  his  commission  to  examine 
witnesses  abroad  not  having  been  returned,  if  they  think  there  has 
been  sufficient  time  for  its  return^ :  it  should  be  stated  in  the  affidavit, 
in  support  of  such  an  application,  that  the  return  is  expected,  and 
at  what  time^. 

An  application  to  put  off  a  trial  beyond  the  present  sittings,  or 
from  sittings  to  sittings,  is  never  allowed  in  the  King's  Bench,  on 
the  part  of  the  plaintiff,  who  having  a  controul  over  his  own  record, 
has  only  to  withdraw  it,  if  he  find  he  is  not  prepared  to  try  the  cause^ 
Much  valuable  time  is  thus  saved,  which  would  be  wasted  in  these 
applications.  Nor  is  there  any  great  hardship  imposed  upon  the 
plaintiff;  for  even  if  the  judge  were  to  make  an  order  to  put  off  the 
trial,  he  must  pay  costs  to  the  defendant ;  and,  either  way,  he  could 
bring  on  his  cause  agaia  for  trial  with  equal  facility.     But   where, 

»  1  Bos.  &  Pul.  454.  h  3  Campb.  333,  4.     It  had  been  previ- 

•>  Cowp.  174.  Doug.  419.  ously  decided  by  Lord  Kenyan,  as  was  for- 

c  1  Chit.  Rep.  685.  meriy  ruled  by  Lord  Mansfield  in  a  Chester 

■«•  1  Bos.  &  Pul,  210.  case,  that  the  trial  could  not  be  put  off,  m 

•  2  Price,  116.  favour  of  the  plainliff,    in  an  action  on  a 

f  3  Price,  35.  penal  statute,   M.  38  Geo.  IK.  K.  B. 
g  Id.  221, 
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from  the  sudden  indisposition  of  a  witness,  who  may  be  able  again 
to  attend  in  the  course  of  a  day  or  two,  or  for  any  temporary  reason, 
the  plaintiff  is  prevented  from  trying  his  cause  in  its  order  in  the 
paper,  and  yet  has  ground  to  believe  he  shall  be  able  to  try  it  before 
the  sittings  are  over,  it  would  be  too  much  to  make  him  withdraw  his 
record  ;  and  a  judge  at  nisi  prius  will  therefore,  upon  these  grounds, 
make  an  order  for  the  trial  to  stand  over,  till  such  time  as  the  witness 
is  likely  to  attend^. 

The  application  for  putting  off  a  trial  should  in  general  be  made  two 
days  at  least  before  the  day  of  triaP,  if  the  necessity  for  it  was  at  that 
time  known  to  the  defendant :  If  not,  it  might  formerly  have   been 
made  afterwards,  even  when  the  cause  was  called  on  at  nisi  pr-ius'^ : 
And  an  application  may  be  made  to  a  judge  at  nisi  prius,  to  put  off 
the  trial  of  an  issue  directed  by  the  Lord  Chancellor'^.     But  a  judge 
sitting  at  nisi  prius  at  Westminster  cannot,  upon  motion,  make  an 
order  in  a  cause  entered  for  trial  in  London^ :  And  an  application  was 
refused,  to  j)ut  off  a  trial  at  nisi  prius,  in  order  to  enable  the  plaintiff 
to  amend   his  declaration,  by  omitting  the  profert   of  the    bond  on 
which  the  action  was  brought*^^.    In  the  Common  Pleas,  it  is  a  general 
rule  of  practice,  that  no  motion  to  put  off  a  trial  will  be  entertained 
at  nisi  prius,  where  the  motion  might  have  been  made  in   bank    in 
term  time*^.   It  is  also  a  rule  in  that  court,  that  the  judge  will  never  put 
off  the  trial  of  a  cause,  upon  the^  consent  of  the  parties  or  counsel,  at 
nisi  prius  ;  but  the  plaintiff  must  either  proceed  to  try,  or   withdraw 
his  record''.     The  intention  of  this  rule  is,   to  prevent  the  time  of  the 
judge  who  sits  at  nisiprius  from  being  occupietl  with  discussing  these 
motions :  And  a  motion  to  put  off  a  trial  in  London  or  Middlesex,  on 
account  of  the  absence  of  a   witness,  cannot   be  made,  when  (here  is 
not  time  to  shew  cause  within  the  term,  if  the  party  applying  had  it 
in  his  power   to  come  earlier'.     When  the  apj)lication  is   made  to  a 
judge  at   nisi  prius,  notice   should    first  be  given    to  the   plaintiff's 
attorney,  with  a  copy  of  the  affidavit  to  be  produced'' :  In  other  cases 
it  is  usual,  and  seems  to  be  necessary  in  the  Common  Pleas',  to  give 
previous  notice  of  the  intended  motion". 

The  affidavit  should  regularly  be  made   by  the  defendant  himself", 
unless  he  be  abroad,  or  out  of  the  way  ;  in  which  case  it  may  be  made 

«  3  Campb.  333,  4.  e  1  Tannt.  565. 

b  Barnes,  437.  Pr.  Reg.  401.  S.  C.  Barnes,  ''  2  T.-iunt.  221. 

442.  444.  but  see  2  Taunt.  221.  '3  Trtunt.  315. 

c  Peake's  Cas.  Ni.  Pii.  91.    Barnes,  452.  .^  Cas.  Umjj.  Hardw.  123. 

ti  4  Campb.  163.  '  Imp-  C.  P.  37  i. 

*=  3  Campb.  41.  *"  Append.  Clia)).  XXXIV.  §  IS. 

'  1  Stark.  Ni.  Pri  74.  "  Barnes,  437.  Pr.  Ueg.  401.  S.  C. 
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by  his  attorney",  or  a  third  person'' :  and  in  general  it  states,  that  the 
person  absent  is  a  material  witness,  without  whose  testimony  the 
defendant  cannot  safely  proceed  to  trial:  that  he  has  endeavoured, 
without  etfect,  to  get  hira  subpcenu'd ;  but  that  he  is  in  hopes  of 
procuring  his  future  attendance^  The  affidavit  should  state  at  what 
time  the  witness  is  expected  to  return'*:  But  it  seems  that  an 
affidavit,  stating  that  the  witness  is  not  expected  to  return  till  a 
particular  day,  is  sufficient ;  it  being  an  imphed  assertion,  that  he  is 
expected  at  that  tirae**  :  And  it  does  not  seem  to  be  necessary  to 
mention  in  the  affidavit,  the  name  of  the  witness^  An  affidavit  in  the 
common  form  is  sufficient,  when  no  cause  of  suspicion  appears  :  But 
if  there  be  any  cause  of  suspicion,  the  court  should  be  satisfied  from 
circumstances,  first,  that  the  person  absent  is  a  material  witness  ; 
secondly,  that  the  party  applying  has  not  been  guilty  of  any 
laches  or  neglect ;  and  thirdly,  that  he  is  in  reasonable  expectation  of 
being  able  to  procure  his  attendance,  at  the  time  to  which  the  trial  is 
prayed  to  be  deferred^  It  is  not  necessary  to  swear  to  merits,  in 
order  to  put  off  a  trial,  on  account  of  the  absence  of  a  material  wit- 
iiess^;  nor  will  the  court  in  the  first  instance^,  nor  even  on  a  second 
application',  impose  the  terms  of  paying  money  into  court,  or  giving 
security  for  the  same  :  But  upon  a  second  motion  to  put  off  a  trial,  on 
account  of  the  continued  absence  of  a  witness,  the  court  will,  if  they 
think  proper,  enquire  into  the  circumstances;  and  it  is  not  to  be 
considered  that  the  trial  is  to  be  put  off  as  a  matter  of  course''.  On 
a  motion  to  postpone  a  trial,  upon  an  affidavit  suggesting  the  absence 
of  the  copy  of  a  judicial  document  in  the  JVest  Indies,  sworn  to  be 
material  and  necessary  on  the  trial  of  the  cause,  the  court  would  not 
try  the  admissibility  of  the  evidence,  on  an  objection  that,  when  it 
arrived,  it  could  not  be  admitted  ;  but  postponed  the  trial,  until  the 
document  should  arrive'.  In  the  Common  Pleas,  the  affidavit  as  to 
the  witness's  being  material  ought  to  be  positively  sworn™;  and  the 
defendant  must  state  particularly  in  his  affidavit,  in  what  respect  the 
evidence  is  material" :     And  that  court  refused  to  put  off  the  trial, 

a  Peake'o  Cas.  ^^L  Pri.  91.  K.  B. 

•>  Barnes,  448.  •>  Coohson  v.  Simpson,  T.  56  Geo.  111.  K.  B. 

c  Append.  Chap.  XXXIV.  §  19.  1  Chit.  Rep.  686.  faj. 

d  1  Chit.    Rep.   730.    (aj.   2  Chit.    Rep.  •   1  Chit.  Rep.  18'2.  2  Chit.Rep.  411.  S.C- 

411.8.  C.  ^  Pi-r    Lord    Ellenborougk,    Ch.  J.    E.  55 

c  2  Dow!.&.  Ryl.  420.  Geo.  III.  K.  B.  1  Chit.  Rep.  686.  (a). 

f  3  Bur.  1314.     1  Blac.  Rep.   5l4.   S.  C.  M  Dowl.  &  Ryl.  159. 

and    see  1    Blac.   Rep.    436.  8  East,  31.  8  m  Barnes,  448.  Pr.  Reg.  402. 

Price,  292.  n  Corbyn  v.    Dn-Mon,    E.   36  Geo.  III.  C. 

S  Duncan  v.   Tliomnwi,  M.  38  Geo.    III.  P.  Imp.  C.  P.  374. 
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because  it  appeared  by  the  affidavit,  that  the  witness  went  out  of  town, 
after  notice  of  trial  given''. 

There  are  other  causes  for  putting  off  the  trial ;  such  as  the  illness 
of  the  defendant's  attorney'',  or  on  account  of  a  paper  published  with 
intent  to  influence  the  jury%  &c. :  and  when  any  of  these  occur,  the 
affidavit  should  be  framed  accordingly.  If  a  party  be  arrested  in 
coming  to  attend  the  trial  of  his  cause,  the  judge  at  nisi  prius  will 
put  off  the  trial  until  he  is  released,  without  payment  of  costs,  if  any 
collusion  can  be  shewn  to  exist  between  the  opposite  party  and  the 
creditor  who  arrested  him  ;  otherwise,  it  can  only  be  upon  payment 
of  costs'^.  But  the  court  will  not  put  off  the  trial  of  a  cause, 
brought  by  the  assignees  of  a  bankrupt,  because  a  petition  is  pending 
against  the  commission  of  bankruptcy^ ;  nor  will  they  put  off  a  trial, 
pending  a  suit  relating  to  the  same  matter  in  a  spiritual  courts 

»  Barnes,  442.  "i  I  Campb.  229. 

^  Say.  Rep.  63.  e  g  Chit.  Rep.  411. 

«  1  Bur.  512.   4  Diunf.  &   East,    285.  3  ^2  Salk,  G46.  649. 

Biod.  &  Bing.  272. 
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Of  the  Jury  Process  ;  common  and  special  Juries; 
Views;  Evidence,  «wc?  Witnesses. 


H 


AVING,  in  the  preceding  chapter,  shewn  what  is  to  be  done, 
when  the  parties  are  not  ready  or  willing  to  proceed  to  trial,  I 
shall  next  consider,  when  they  are,  the  preparatory  steps  to  be  taken, 
with  regard  to  the  jury  process,  common  and  special  juries,  views, 
evidence,  and  witnesses. 

The  first  process  for  convening  the  jury,  in  the  King's  Bench  and 
Common  Pleas,  is  a  venire  facias  ;  which  is  a  judicial  writ,  com- 
manding the  sheriff,  or  other  officer  to  whom  it  is  directed,  to  cause 
to  come  before  the  king  at  Westminster,  (by  bill,  or,  by  original, 
wheresoever,  &c.)  in  the  King's  Bench,  or  before  the  justices  at 
fVestminster  in  the  Common  Pleas,  on  a  certain  day  therein  men- 
tioned, twelve  free  and  lawful  men  of  the  body  of  the  county%  each 
of  whom  has  ten  pounds  a  year  of  lands,  tenements  or  rents,  at  the 
least'',  by  whom  the  truth  of  the  matter  may  be  the  better  known,  and 
who  are  in  no  wise  of  kin  either  to  the  plaintiff  or  to  the  defendant,  to 
make  a  jury  of  the  country  between  the  parties  in  the  action,  because 
as  well  the  plaintiff  as  the  defendant,  between  whom  the  matter  in 
variance  is,  have  put  themselves  upon  that  jury;  and  that  he  return, 
the  names  of  the  jurors%  &c. 

By  the  statute  Westm.  2  (13  Edw.  I.)  c.  30.  the  clause  of  nisi 
prius  was  directed  to  be  inserted  in  the  venire  facias ;  and  at  first 
the  trial  was  had  upon  that  writ"^,  as  it  still  is  in  the  case  of  a  trial  at 

^  Stat.  4  Ann.  c.  ]6.  §  6.   and  see  the  tenements,  or  personal  estate,  to  the  value 

statute  24  Geo.  11.  c,  18.   1  P.  Wms.  223.  o^  one  hundred  pounds.  Stat.  ult.  §  19.  Also, 

Willes,  597.   1  Wils.  125.  S.  C.  by  the  4  Geo.  II.  c.  7.  §  2.  none  shall  be 

b  Stat.  4  &  5  W.  &.  M.  c.  24.  §  15.  And  retHrned  to  serve  on  juries  in  Middlesex, 

by  the  3  Geo.  II.  c.  25.  §  18,  any  leaseholder,  who  have  served  within  the  two  last  terms : 

for  the  term  of  500  years  absolute,  or  for  and  by  §  3.  leaseholders  for  any  term,  where 

any  term  determinable  upon  life  or  lives,  of  the  improved    rents    amount  to  50/.    per 

an  estate  in  possession  in  his  own  right,  of  annum,    are    liable    to  serve  on   juries  in 

the  clear  yearly  value  of  twenty  pounds  or  Middlesex. 

upwards,  over  and  above  the  rent  reserved,  <=  Append.  Chap.  XXXV.  §  1,  &c. 

is  qualified  tO  serve  upon  juries;   and  in  **  Gilb.  C.  P.  74.  2  Salk.  454.  2Ld.  Raym. 

London,  any  person  is  qualified,  who  is  a  1143,  B.C. 
householder  within  the  city,    and  has  lauds 
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bar.     This  practice  was  attended  with  many  inconveniencies  ;  for  in 
the  first  place,  the  jury  were  not  obliged  to  attend,  under  any  penalty, 
on  the  day  of  nisi  prius  ;  and  if  they  did  attend,  the  defendant  might 
have  cast  an  essoin,  and  so  the  jury,  after  much  expense  and  trouble 
were  obliged  to  return,  leaving  the  cause  untried^      Another  incon- 
venience was,  that  the  parties,  not  seeing  the  panel  before-hand,  could 
not  be  prepared  to  make  their  challenges^     To  obviate  this  latter 
inconvenience,  it  was  enacted,  by  the  statute  42  Edw.  111.  c.  11.  that 
*'  no  inquests,  except  of  assize  and  gaol  delivery,  shall  be  taken  by 
"  writ  of  nisi  prius  or  otherwise,  at  the  suit  of  any  one,  before  the 
"  names  of  all  them  that  shall  pass  in  the  inquests,  shall  be  returned 
*'  in  court."     From  thenceforward,  the  clause  of  nisi  prius  could  not 
be  inserted  in  the  venire  facias^  as  was  directed    by    the    statute 
Weslm.  2. ;  and  therefore  it  was  taken  out  of  that  writ,  and  placed 
in  the  distringas  or   habeas  corpora'',  as  the  practice  continues  to 
this  day.     The  venire  too  was  made  returnable  on  a  day  before  the 
trial ;  by  which  means  they  got  rid  of  the  essoin  at  nisi  prius :  for 
by  the  statute  of  MarZ-6rJc?ge,  (52  Hen.  III.)  c.  13.  "  after  a  man 
"  hath  put  himself  upon  any  inquest,  he  shall  have   but    one   essoin, 
"  or  one  default;"  and  by  the  statute  Westm.  2.  (13  Edm.  I.)  c.  27. 
the  essoin  shall  be  allowed  him  at  the  next   day,   which  is  the  day  of 
the  return  of  the  venire'^.     And   though  the  defendant  never  appears 
now,  upon  the  return  of  the  venire,  yet  heretofore  he  was    demanded 
solemnly  ;    and    if  he  made  default,  there  went   out   a   distringas 
or  habeas  corpora  against  the  jury,  with  a  clause  in  it  to  distrain 
the  defendant :   and    if  after  this  he  made  default  again,  it  was  pe- 
remptory, because  there  was  no  process  left  to  bring  him  in^     If  a 
venire  be  awarded,  and  the  parties   do  not  go  to  trial  for  several 
terms,  a  new  venire  is  awarded  from  term  to  term,  and  the  cause 
continued  by  vicecomes  non  misit  brece^ ;  but  the  venire  never   in 
fact  issues,  till  the  term  when  the  cause  is  tried. 

The  trial  of  causes  at  nisi  prius  is  had  upon  the  distringas,  in  the 
King's  Benchs,  and  upon  the  habeas  corpora  juratorum,  in  the 
Common  Pleas^      The  former  is  a  judicial  writ,   commanding  the 

»  Gilb.  C.  P.  74,  5.  78.  ^  Gilb.  C.  P.  83.  and  see   Append.  Chap. 

>>  Id.  16,1.  XXXI.  §44.  46. 

c  Id.    77.  2    Salk.     454.    2   Ld.   Raym.  e  Append.  Chap.  XXXV.  §  6.  9. 

1 143.  S.  C.  *•  For  the  history  of  these  writs,  see  Gilb. 

d  Gilb.  C.  P.  74,  5.  77,  8.   1    Salk.   216.  C.  P.  72.  and  for  the  form  of  the  habeas  rot' 

2  Ld.  Raym.  925.  S.  C.  2  Salk.  454.  2  Ld.  pora  juratorum,  in  C.  P.  see  Append.  Chap. 

Raym.  1143.  S.  C.  XXXV.  §  8. 

«  1  Salk.  216.  2  Ld.  Raym.  925.  S.  C. 
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sheriff",  or  other  officer  to  whom  it  is  directed,  to  distrain  the  juror-s 
by  all  their  lands  and  chattels,  &c.  so  that  he  may  have  their  bodies 
before  the  king  at  Westminster,  or,  (by  original,)  wheresoever,  &c. 
on  [the  first  return  day  in  term,  after  the  trial],  or  before  the  chief-  ' 
justice,  or  judges  of  assize,  if  they  shall  first  come  on  [the  day  of 
trial],  at  [the  place  where  the  cause  is  intended  to  be  tried],  to  make 
a  certain  jury  between  the  said  parties,  of  a  plea  of,  &c.  (according- 
to  the  nature  of  the  action),  and  to  hear  thereof  their  judgment  of 
many  defaults^  &c.  The  writ  of  habeas  corpora  juratorum  com- 
mands the  sheriff",  &c.  that  he  have,  before  the  justices  at  Westmin- 
ster, on  [the  first  return  day  in  term,  after  the  trial],  or  before  the 
chief-justice,  or  judges  of  assize,  if  they  shall  first  come,  &c.  the 
bodies  of  the  several  persons  named  in  the  panel  annexed  to  the  writ, 
jurors  summoned  in  court  between  the  parties,  (naming  them,)  of  a 
plea,  &c.  to  make  that  jury*". 

After  a  distringas  or  habeas  corpora  had  issued,  with  a  clause  of 
nisi  prius,  if  the  cause  stood  over,  for  default  of  jurors,  till  a  subse- 
quent term,  the  plaintiff"  at  common  law  could  not  have  had  a  venire 
de  novo",  unless  for  some  fault  in  executing  or  returning  the  distrin- 
gas or  habeas  corpora'^ ;  but  he  must  have  sued  out  an  alias  or  pZit- 
ries  distringas,  or  habeas  corpora,  for  bringing  in  the  same  jury. 
And  still,  if  after  a  special  jury  has  been  struck  in  a  criminal  case, 
the  cause  goes  off"  for  default  of  jurors,  no  new  jury  can  be  struck  ; 
but  the  cause  must  be  tried  by  the  jury  first  appointed^ :  And  the 
same  jury  shall  serve  for  the  trial  of  the  cause,  notwithstanding  an 
intermediate  change  of  sheriff"s^  But  if  the  same  special  jurymen  i 
are  struck  to  try  several  causes  on  the  same  question,  and  the  court 
being  dissatisfied  with  the  verdict  in  the  first,  direct  it  to  abide  the 
event  of  another  cause,  they  will  also  on  motion  discharge  the  same 
special  jurymen  from  trying  the  second  cause?.  Where  a  common 
jury  panel  was  returned,  together  with  a  special  jury  panel,  and,  no 
special  jurymen  appearing,  the  cause  was  tried  by  a  common  jury,  the 
trial  was  set  aside''. 

By  the  statute  7  &  8  W.  III.  c.  32.  §  1.  "  if  any  plaintiff"  or 
"  demandant  in  any  cause  depending  in  any  of  the  courts  at  West- 
"  minster,  which  shall  be  at  issue,  shall  sue  forth  or  bring  to  any 
"  sheriff",  any  writ  of  venire  facias,  upon  which  any  writ  of  habeas 

a  Append.  Ciiap.  XXXV.  §  6.  «  5  Durnf.  &   East,  453. 

t>/f/.  §8.  ^Cowp.  412. 

c  Glib.  C.  P.  83.  and  see  2Saund.  254.  «.  8  3  Taunt.  404. 

(8).  ^  4  Maiile  &,  bcl.  407. 
"  Gilb.  C.  P.  92.  5  Durnf.  &  East,  464. 
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"  corpora  ov  distringas  whh  a  nisi  joriwi  shall  issue,  in  order  to  the 
"  trial  of  such  issue  at  the  assizes,  and  such  plaintiff  or  demandant 
"  shall  not  proceed  to  the  trial    of   the  said  issue,  at  the  said  first 
"  assizes  after  the  teste  of  every  such  writ  of  habeas  corpora  or 
"  distringas^  with  a  nisi  prius,  that  then  and  in  all  such  cases,  (other 
"  than  where  views  by  jurors  shall  bedirected%)  the  plaintiff  or  de- 
"  mandant,  whensoever  he  shall  think  fit  to  try  the  said  issue  at  any 
**  other  assizes,  shall  sue  forth  and  prosecute  a  new  writ  of  venire 
"  facias,  directed  to  the  sheriff,  in  this  form :     That  you  cause  to 
*'  come  anew?'',  before,  &c.  twelve  free  and  lawful  men  of  the  neioh- 
"  bourhoodofA.   [now,  of  the  fcoo?*/ of  your  county,]  each  of  whom 
"  has  ten  pounds  a  year,  of  lands  tenements  or  rents,  at  the  least 
'*  by  whom,  &c.  and  who  neither,  &c.  :  and  the  residue  of  the  said 
"  writ  shall  be  after   the    ancient   manner;  which  writ  being  duly 
"  returned  and  filed,  a  writ  of  habeas  corpora  or  distringas,  with  a 
"  nisi  prius,  shall  issue  thereupon,  (for  which  the  ancient  and  accus- 
"  tomed  fees  shall  be  taken,  and  no  more,  as  in  the  case  of  the  plw 
"  ries  habeas  corpora  or  distringas,  with  a  nisi  prius,)  upon  which 
"  the  plaintiff  or  demandant  shall  and  may  proceed  to  trial,  as  if  no 
"  former  writ  of  venire  facias  had  been  prosecuted  or  filed  in  that 
"  cause  ;  and  so  ioties  quoties  as  the  case  shall  require.     And  if  any 
"  defendant  or  tenant,  in  any  action  depending  in   any  of  the  said 
"  courts,  shall  be  minded  to  bring  to  trial  any  issue  joined  against 
"  him,  when  by  the  course  in  any  of  the  said  courts  he  may  lawfully 
"  do  the  same  hy  proviso,    such  defendant  or  tenant  shall  or  may,  of 
"  the  issuable  term  next  preceding  such  intended  trial,  to  be  had  at 
"  the  next  assizes,  sue  out  a  new  venire  facias  to  the  sheriff,  in  form 
"  aforesaid,  by  proviso  ;  and  prosecute  the  same   by  writ  of  habeas 
"  corpora  or  distringas,  with  a.  nisi  prius,  as   though  there  had  not 
"  been  any  former  venire  facias  sued  out  or  returned  in  that  cause ; 
"  and  so  toties  quoties  as  the  matter  shall  require'^."     This  statute 
however  does  not  extend  to  criminal  cases^. 

The  venire  and  distringas,  or  habeas  corpora,  are  directed, 
according  to  the  award  of  these  writs'",  to  the  sheri^  of  Ihe  county  in 
which  the  action  is  laid,  or  of  an  adjoining  county :  but  when  the 
sheriff  is  a  party,  or  interested  in  the  cause,  they  are  directed  to  the 
coroner^ ;  or  if  there  are  two  sheriffs,  and  one  of  them  is  interested^ 
to  the  other  :  and  if  the  coroner,  as  well  as  the  sheriff,  is  interested, 

a  Com.  Eep.  243.  <J  Rex  v.  Franklin,   H.  5  Geo.  II.    K.  E, 

b  Append.  Chap.  XXXV.  §  5.  cited  in  5  Durnf.  &  East,  454,  &c, 

c  2  Saund.  336.  b.  '  Ante,  778,  9. 
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the  venire  and  distringas  are  directed  to  elisors^.  In  a  county  pala- 
tine, a  mittimus  is  awarded  to  the  justices  there,  commanding^  them 
to  issue  the  jury  process,  and  when  the  cause  is  tried,  to  send  the 
record  back  again  to  the  court  above''. 

In  point  of  form,  the  venire  and  distringas,  or  habeas  corpora, 
are  general  or  special.  When  only  one  issue  is  to  be  tried,  or  tliere 
are  several  issues  of  the  same  nature,  the  venire  and  distringas  or 
habeas  corpora  are  general,  to  make  a  jury  of  the  country  between 
the  parties,  of  the  plea  or  action,  whatever  it  may  be  :  But  when 
there  are  several  issues,  in  fact  and  in  law,  or  several  defendants^  and 
some  of  them  plead  and  others  let  judgment  go  by  default,  the  writs 
are  special,  as  well  to  try  the  issues  in  fact,  as  to  assess  the  damages 
upon  the  issues  in  law,  or  against  the  defendants  who  let  judgment  go 
by  defaulf^.  If  the  defendant  carry  down  the  cause  by  proviso,  the 
following  clause  is  inserted  in  the  distringas,  or  habeas  corpora  : 
"  Provided  always,  that  if  two  writs  shall  come  to  the  sheriff,  he 
shall  only  execute  and  return  one  of  them'^^. 

The  venire  facias  is  tested  on  the  first  day  of  the  term,  in  or 
after  which  the  cause  is  to  be  tried  :  and  is  made  returnable  on  some 
day  before  the  trial,  being  a  general  return  day  or  day  certain,  ac- 
cording to  the  previous  proceedings^ :  If  in  a  country  cause,  the 
venire  by  original  is  made  returnable  on  the  last  general  return  day, 
or  if  by  bill,  on  the  last  day  of  the  term  before  the  assizes  :  And  the 
distringas  or  habeas  corpora  is  tested  on  the  quarto  die  post  of  the 
return  by  original,  or  by  bill  on  the  return  of  the  venire  ;  and  made 
returnable  on  the  first  general  return  day  or  day  certain,  in  term 
time,  after  the  trial.  It  is  not  necessary  by  original,  that  there 
should  be  fifteen  days  between  the  teste  and  return  of  the  jury  pro- 
cess^  The  venire  facias  and  distringas,  or  habeas  corpora,  are 
sued  out  together  ;  and  after  being  sealed,  (for  they  do  not  require 
signing,  in  the  King's  Benchs,)  are  taken  to  the  sheriff's  office  to  be 
returned.  In  causes  which  stand  over  from  one  sitting  to  another, 
the  writ  of  distringas  or  habeas  corpora  should  be  regularly  altered 
and  resealed,  previous  to  the  sitting  to  which  they  stand  over ;  or  in 
default  thereof,  the  causes  cannot  be  tried''. 

a  Ante,  180.  neral  return  clay.     1  Wils.  77. 

b  Append.  Chap. XXXVI.  §  9, 10,  11,  12.  f  Stat.  13  Car.  H  stat.  2.  c.  2.  §,  6. 

«:  2  Lil.  P.  R.    636.  Ante,  780.    and  see  S  In    the  Common    Pleas,   the  venire  is 

Append.  Chan.  XXXV.  §3,4.  signed  by  the  protbonotaries,   and  the  habeas 

A  2  Lil.  P.  R-  612.  617.  Lil.  Ent.  676.  and  corpora,  by  the  clerk  of  the  juries.  Imp.  C.P. 

see  Append.  Chap.  XXXV.  §  7.  404.. 

e  On  the  traverse  of  an  inquisition  out  of  h  11.  £.  33  Geo.  111.  K.  B. 

Chanccrv»  Ihe  venire  \s  returnable  on  a  ge- 
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The  jury  returned  by  the  sheriff,  on  tlje  venire  facias^  is  common 
or  special.  A  common  jury  is  nominated,  summoned  and  returned 
by  the  sheriff,  pursuant  to  the  balloting  act,  (3  Geo.  II.  c.  25.)  §  8. 
by  which  it  is  enacted,  that  "  every  sheriff  or  other  officer  to  whom 
*'  the  return  of  the  venire  facias  juratores,  or  other  process  for  the 
"  trial  of  causes,  before  justices  of  assize  or  nisi  prius,  in  any 
"  county  in  England,  doth  or  shall  belong,  shall,  upon  his  return  of 
"  every  such  writ  of  venire  facias  y  (unless  in  causes  intended  to  be 
"  tried  at  bar,  or  in  cases  where  a  special  jury  shall  be  struck  by 
"  order  or  rule  of  court,)  annex  a  panel  to  the  said  writ,  con- 
*'  taining  the  christian  and  surnames,  additions  and  places  of 
"  abode,  of  a  competent  number  of  jurors,  named  in  the  lists 
**  mentioned  in  the  act,  as  qualified  to  serve  on  juries,  (the  names 
"  of  the  same  persons  to  be  inserted  in  the  panel,  annexed  to  every 
"  venire  facias,)  for  the  trial  of  all  issues  at  the  same  assizes,  in 
"  each  respective  county :  which  number  of  jurors  shall  not  be  less 
<'  than  forty  eight  in  any  county,  nor  more  than  seventy  two,  without 
**  direction  of  the  judges  appointed  to  go  the  circuit,  and  sit  as  judges 
"  of  assize  or  nisi  prius  in  such  county,  or  one  of  them  ;  who  are 
"  thereby  respectively  empowered  and  required,  if  he  or  they  see 
"  cause,  by  order  under  his  or  their  respective  hand  or  hands,  to 
"  direct  a  greater  or  lesser  number,  and  then  such  number  as  shall 
"  be  so  directed,  shall  be  the  number  to  serve  on  such  jury  :  and  that 
"  the  writs  of  habeas  corpora  juratorum  or  distringas,  subsequent 
"  to  such  writ  of  venire  facias  juratores,  need  not  have  inserted  in 
"  the  bodies  of  such  respective  writs,  the  names  of  all  the  persons 
"  contained  in  such  panel  ;  but  it  shall  be  sufficient  to  insert  in  the 
"  mandatory  part  of  such  writs  respectively,  the  bodies  of  the 
"  several  persons  named  in  the  panel  to  this  writ  annexed,  or 
"  words  of  the  like  import,  and  to  annex  to  such  writs  respectively 
'*  panels,  containing  the  same  names  as  were  returned  in  the  panel 
"  to  such  venire  facias,  with  their  additions  and  places  of  abode 
"  that  the  parties  concerned  in  any  such  trials  may  have  timely 
"  notice  of  the  jurors  who  are  to  serve  at  the  next  assizes,  in  order 
"  to  make  their  challenges  to  them,  if  there  be  cause  :  and  that  for 
"  making  the  returns  and  panels  aforesaid,  and  annexing  the 
"  same  to  the  respective  writs,  no  other  fee  or  fees  shall  be 
"  taken,  than  what  were  then  allowed  by  law  to  be  taken  for 
"  the  return  of  the  like  writs,  and  panels  annexed  to  the  same  : 
"  and  that  the  persons  named  in  such  panels  shall  be  summoned 
"  to  serve  on   juries,  at    the    then    next  assizes    or    sessions    of 
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"  nisi  prius,  for  the  respective  counties  to  be  named  in  such  writs, 
"  and  no  otherV 

And,  by  §  11.  "  the  name  of  each  and  every  person  who  shall  be 
"  summoned  and  impanelled  as  aforesaid,  with  his  addition  and  the 
"  place  of  his  abode,  shall  be  written  in  several  and  distinct  pieces  of 
"  parchment  or  paper,  being  all  as  near  as  may  be  of  equal  size  and 
"  bigness,  and  shall  be  delivered  unto  the  marshal  of  such  judge  of 
**  assize  or  nisi  prius,  &c.  who  is  to  try  the  cause  in  the  said  county, 
"  by  the  under-sheriff  of  the  said  county,  or  some  agent  of  his  ;  and 
"  shall,  by  direction  and  care  of  such  marshal,  be  rolled  up,  all  as 
**  near  as  may  be  in  the  same  manner,  and  put  together  in  a  box  or 
"  glass  to  be  provided  for  that  purpose." 

At  the  assizes,  by  a  late  statute'',  two  sets  of  jurors  are  directed  to  be 
summoned,  one  to  attend  at  the  beginning  of  each  assizes,  and  the 
other  to  attend  the  residue  thereof,  to  serve  indiscriminately  on  the 
criminal  and  civil  side :  and  "  the  sheriff  or  other  officer,  to  whom 
"  the  return  of  the  venire  facias,  or  other  process  for  the  trial  of 
"  causes  at  nisi  prius,  doth  belong,  shall,  upon  his  return  of  every 
**  such  writ  or  process,  annex  thereto  a  panel,  containing  the 
"  christian  and  surnames,  additions,  and  places  of  abode,  of  the  per- 
"  sons  in  each  of  such  sets  ;  and,  during  the  attendance  and  service 
"  of  the  first  of  such  sets,  the  jury  on  the  civil  side  shall  be  drawn 
"  from  the  names  of  the  persons  in  that  set,  and,  during  the  atten- 
"  dance  and  service  of  the  second  of  such  sets,  from  the  names  of 
"  the  persons  in  such  second  sef^." 

Upon  the  execution  of  a  writ  of  inquiry,  the  plaintiff,  we  may 
recollect,  sometimes  moves  the  court  for  a  rule  to  have  a  good 
jury**,  which  is  a  better  sort  of  common  jury^ :  and,  before  the  in- 
troduction of  special  juries,  this  rule  appears  to  have  been  frequently 
granted,  for  the  trial  of  causes  at  nisi  prius^. 

A  special  jury  is  nominated,  in  the  presence  of  the  attornies  on 
both  sides,  by  the  master  in  the  King's  Bench,  or  prolhonotaries  in 
the  Common  Pleas,  who  make  out  a  hst  of  forty  eight  jurors,  from 
the  freeholders'  book,  or  book  kept  by  the  sheriff,  of  persons  quahfied 
to  serve  on  juries;  out  of  whom  each  parly  is  at  liberty  to  strike 
twelve,  and  the  remaining  twenty  four  are  summoned  and  returned 
by  the  sheriff.  Special  juries  appear  to  have  been  first  introduced 
in  the  King's  Bench,  upon  trials  at  bar,  in  causes  of  great  conse- 
quence ;  wherein  the  court  would  anciently  make  a  rule,  upon  motion 

■•^  See  R.  E.  1651.  K.  1>.  **  Ante,  623. 

b  1  &  2  Geo.  IV.  c.  46.  "5  Durnf.  &  East,  460. 

c  /J,  §  4.  f  1  Str.  265. 
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and  affidavit,  for  the  master  to  name  forty  eight  freeholders,  and  that 
each  party  should  strike  out  twelve,  by  one  at  a  time,  (the  plaintiff 
or  his  attorney  beginning  first,)  and  that  the  remaining  twenty  four 
should  be  the  jury  to  be  returned  for  the  trial  of  the  cause^  A 
rule  having  been  made  accordingly,  the  plaintiff's  attorney  attended 
the  master,  but  the  defendant's  attorney  would  not  attend,  and 
thereupon  the  master  nominated  forty  eight,  in  the  presence  of  the 
plaintiff's  attorney  only  :  Upon  a  motion  to  set  aside  this  nomination, 
the  court  thought  fit  to  order  a  new  jury  to  be  struck  ;  but  made  it  a 
standing  rule  for  the  future,  that  when  the  master  is  to  strike  a  jury, 
he  shall  give  notice  to  the  attornies  on  both  sides  to  be  present,  and  if 
one  come  and  the  other  do  not,  he  that  appears  shall,  according  to 
the  ancient  course,  strike  out  twelve,  and  the  master  shall  strike  out 
the  other  twelve  for  him  that  is  absent''.  If,  by  rule  of  court,  the 
master  is  ordered  to  strike  a  jury,  in  case  it  be  not  expressed  in  the 
rule  that  he  shall  strike  forty  eight,  and  each  of  the  parties  shall  strike 
out  twelve,  the  master  is  to  strike  twenty  four,  and  the  parties  have 
no  liberty  to  strike  out  any*^. 

Analogous  to  the  practice  upon  trials  at  bar,  it  was  sometimes 
usual,  in  other  cases,  where  it  was  conceived  an  indifferent  jury  would 
not  be  returned,  for  the  court  on  motion  to  order  the  sheriff  to 
attend  the  master,  with  the  freeholders'  book,  and  the  master,  in  the 
j)resence  of  the  attornies  on  both  sides  to  strike  a  jury**.  But  pro- 
bable matter  must  have  been  shewn  to  the  court,  to  induce  them  to 
grant  this  rule** :  and  it  being  doubted,  whether  it  could  be  had 
without  consent^,  it  was  declared  and  enacted  by  the  statute  3  Geo.  II. 
c.  25.  §  15.  that  "  it  shall  and  may  be  lawful  to  and  for  his  majesty's 
"  courts  of  King's  Bench,  &c.  on  the  motion  of  any  plaintiff  or 
"  plaintiffs,  defendant  or  defendants,  in  any  action  cause  or  suit 
"  whatsoever,  depending  or  to  be  brought  and  carried  on  in  the 
"  said  courts  of  King's  Bench,  &c.  and  the  said  courts  are  thereby 
"  authorized  and  required,  upon  motion  as  aforesaid,  to  order  and 
*'  appoint  a  jury  to  be  struck,  before  the  proper  officer  of  each 
"  respective  court,  for  the  trial  of  any  issue  joined  in  any  of  the 
"  said  cases,  and  triable  by  a  jury  of  twelve  men,  in  such  manner 
"  as  special  juries  have  been  and  are  usually  struck  in  such  courts 
"  respectively,  upon  trials  at  bar  had  in  the  said  courts  ;  which  said 
"  jury,  so  struck  as  aforesaid,  shall  be  the  jury  returned  for  the  trial 
"  of  the  said  issue." 

>  2  Lil.  P.  R.  123.  and  see  4  Barn.  &  Aid.  =  1  Salk.  405. 

4'?6,  7.  d  2  Lil.  P.  R.  123. 

••S  Lil.  P.  R.  127.  1  halk.  405.  K.T.   8  ^  Id.  ibid. 

W.  in.  res.  2.  K.  B.  ^  Id.  122. 
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Upon  this  statute  in  was  holden,  that  the  fees  for  striking  a 
special  jury  should  be  paid  by  the  party  applying  for  it;  but  that 
the  other  expenses  of  the  trial  should  abide  the  event  of  the  suit\ 
This  being  found  inconvenient,  gave  rise  to  the  statute  24  Geo.  II. 
c.  18.  §  1.  by  which  it  is  enacted,  that  "  the  party  who  shall  apply  for 
"  a  special  jury,  shall  not  only  bear  and  pay  the  fees  for  striking  such 
"  jury,  but  shall  also  pay  and  discharge  all  the  expenses  occasioned 
"  by  the  trial  of  the  cause  by  such  special  jury  ;  and  shall  not  have 
"  any  further  or  other  allowance  for  the  same,  upon  taxation  of  costs, 
"  than  such  party  would  have  been  entitled  unto,  in  case  the  cause 
"  had  been  tried  by  a  common  jury,  unless  the  judge  before  whom 
"  the  cause  is  tried,  shall,  immediately  after  the  trial,  certify  in  open 
"  court,  under  his  hand,  upon  the  back  of  the  record,  that  the  same 
"  was  a  cause  proper  to  be  tried  by  a  special  jury.'*  And,  by  the 
same  statute,  §  2.  "  no  person  who  shall  serve  upon  a  special  jury, 
"  shall  be  allowed  or  take,  for  serving  on  any  such  jury,  more  than 
"  the  judge  who  tries  the  cause  shall  think  just  and  reasonable,  not 
*'  exceeding  one  pound  one  shilling,  except  in  causes  where  a  view 
"  hath  been  directed."  A  certificate  for  the  costs  of  a  special  jury, 
cannot  be  granted,  on  the  above  statute,  the  day  after  the  trial"" :  And 
when  it  is  granted,  the  practice  has  been  to  allow  the  suras  only  paid 
to  the  jury  in  court*^.  In  criminal  cases,  the  judge  cannot  certify  for 
the  costs  of  a  special  jury*^. 

Since  the  making  of  this  statute,  the  motion  for  a  special  jury  has 
become  a  motion  of  course,  requiring  only  the  signature  of  a  counsel 
or  Serjeant ;  upon  which  a  rule  is  drawn  up  by  the  clerk  of  the  rules 
in  the  King's  Bench%  or  secondaries  in  the  Common  Pleas,  and  an 
appointment  obtained  thereon  from  the  master  in  the  former,  or  pro- 
thonotaries  in  the  latter  court,  to  nominate  the  forty  eight.  The  rule 
for  a  special  jury  in  term  time  must  be  served  a  reasonable  time 
before  the  day  of  trial :  and  therefore,  where  a  cause  stood  for  trial  at 
a  sitting  in  term,  and  after  the  rising  of  the  court  the  day  before  the 
trial,  the  defendant  served  the  plaintiff  with  a  rule  for  a  special  jury, 
and  the  cause  was  notwithstanding  tried  by  a  common  jury,  the  court 
of  King's  Bench  held  the  proceedings  to  be  regular^.     A  copy  of  this 

■Say.  Costs,  181.  2  Str.  1080.  Cas.  Pr.  see  id.  §  11, 
C.  P.  138.  Barnes,  123.  S.  C.  ^  2  Barn.  &  Aid.  400.  1   Chit.  Rep.  234. 

•>  3  Campb.  31G.  S.  C.  and  see  R.  T.  30  Geo.  III.  R.  H.  44 

c  2  Chit.  Rep.  154.  Geo.  III.  K.  B.  10  East,  1.  2  Campb.  InlroJ. 

••  1    Esp.  Rep.  229.  and  see  1   Barn.  &  xii,  by  which  the   rule  for  a  special  jury 

Aid.  663.  should  be  drawn  up  and  served, in  London  and 

e  Append.  Chap.  XXXV,  §   10;  and  fur  7W«M«ej,-,  on  or  before  the  day  precedins  the 

the  rule  for  a  special  jury  in  the  Exchequer,  adjournment  day  after  each  term. 
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rule  and  appointment  is  served  upon  the  opposite  attorney,  and  also 
on  the  under-sheriff,  who  attends  the  master  or  prothonotaries,  at 
the  time  appointed,  with  the  freeholders'  book ;  and  the  nomination 
being  made,  lists  of  the  persons  nominated  are  made  out  for  each 
party,  by  the  master's  or  prothonotaries'  clerk.  Another  appointment 
is  then  obtained  from  the  master  or  prothonotaries,  to  reduce  the  jury, 
and  served  on  the  opposite  attorney ;  upon  which  the  attornies  on 
both  sides  should  attend,  and  the  master  or  prothonotaries  will  strike 
out  twelve  names  for  each  of  them,  beginning  with  the  plaintiff  first, 
or,  if  either  of  the  attornies  do  not  attend,  he  will  strike  out  twelve 
names  for  him  that  is  absent*.  The  usual  practice,  on  striking  special 
juries,  is  for  tlie  sheriff  to  take  the  freeholders'  book,  and  select  those 
persons  against  whose  names  the  addition  of  Esquire  is  placed  :  But 
where  the  plaintiff  moved  to  set  aside  the  special  jury  panel,  on  the 
ground  that  some  of  the  persons  named  therein  were  retail  tradesmen, 
and  therefore  not  entitled  to  the  addition  of  Esquire,  the  court  of 
King's  Bench  held,  that  as  the  affidavit  did  not  negative  the  qualifi- 
cation of  the  jurors  excepted  to,  they  could  not  interfere\ 

Tlie  plaintiff,  it  seems,  ought  in  all  cases  to  sue  out  the  jury  process 
in  the  King's  Bench,  even  though  the  special  jury  be  moved  for  by 
the  defendant^ ;  and,  in  London^  he  chuses  his  own  officer  to  summon 
them.  But,  in  the  Common  Pleas,  it  is  said  to  be  usual  for  the  de- 
fendant, if  he  move  for  a  special  jury,  to  sue  out  the  jury  process*": 
And  the  sheriff  will  not  be  allowed  extra  expenses  of  summoning 
s])ecial  jurors,  on  account  of  their  residing  at  a  distance  from  each 
other ;  and  therefore  the  court  will  make  a  rule  absolute,  for  the 
sheriff  to  refund  money  received  on  this  account,  although  he  has 
actually  expended  all  the  money*.  The  practice,  as  to  striking  special 
juries,  is  nearly  the  same  in  criminal,  as  in  civil  cases.  In  striking  a 
special  jury,  for  the  trial  of  an  information  filed  by  the  attorney  gene- 
ral ex  officio,  the  master  of  the  crown  office  is  not  bound  to  take  the 
jurors  as  they  occur  upon  the  sheriff's  books,  but  is  to  make  a  selec- 
tion ;  and  where  he  had  made  such  selection  impartially,  the  court 
refused  to  cancel  the  list  of  persons  so  selected^  And,  in  the  Exche- 
quer, when  it  is  shewn  to  the  satisfaction  of  the  court,  on  a  statement 
of  facts  by  affidavit,  that  in  the  reduced  list  of  special  jurymen,  there 
are  persons  non-resident  or  exempt,  or  that  from  other  causes  it  is 
clear  there  are  less  than  twenty  four  effective  jurymen  remaining  on 

»  R.  T.  8  W.  III.  K.  B.  see  Imp.  C.  P.  5  Ed.  396,  7. 

^  1  Chit.  Rep.  85.  «  1  Chil.  Rep.  175. 

c  Imp.  K.  B.  393.  f  I  Barn.  &  Aid,  193.  and  see   1  Chit. 

^  Imp.  C.  P.  4  Ed.  397.  Sed  qumre ;  and       Rep.  85.  (a). 
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the  panel,  and  it  is  probable  that  a  sufficient  number  cannot  be  had  to 
attend,  on  the  trial  of  an  information,  they  will,  on  motion,  order  a 
new  jury  to  be  impanelled% 

The  facility  of  obtaining  a  rule  for  a  special  jury  in  civil  cases  is  , 
attended  with  this  inconvenience,  that  when  the  cause  is  to  be  tried  at 
a  sitting  in  term,  the  defendant,  by  obtaining  it,  may  put  off  the  trial 
till  the  sittings  after  term,  it  not  being  usual  to  try  special  jury  causes  in* 
terra  time;  by  which  means,  the  plaintiff  is  delayed  from  getting  judg- 
ment till  the  next  term,  which  may  be  at  the  distance  of  some  months. 
To  obviate  this  inconvenience,  it  is  usual,  in  the  King's  Bench,  when 
a  rule  for  a  special  jury  has  been  obtained  for  the  mere  purpose  of 
delay'',  to  move  the  court,  on  an  affidavit  of  the  circumstances,  for  a 
rule  to  shew  cause,  why  the  rule  for  a  special  jury  should  not  be  dis- 
charged ;  which  the  court  will  make  absolute,  on  an  affidavit  of 
service,  unless  good  cause  be  shewn  to  the  contrary.  But  the  court 
will  not  discharge  the  rule  for  a  special  jury,  when  there  is  sufficient 
reason  to  believe,  that  it  is  material  for  the  defendant  to  have  his  i 
cause  tried  by  such  a  jury*":  And  where  an  ejectment  by  original 
was  appointed  for  trial  at  the  last  sittings  in  term,  and  the  defendant 
obtained  a  rule  for  a  special  jury,  the  court  refused  to  discharge  the 
rule,  on  the  ground  of  its  having  been  applied  for  too  late ;  because 
the  plaintiff  could  not  have  obtained  judgment  as  of  the  term,  sup- 
posing he  had  succeeded''.  If  a  defendant  however,  who  has  ob- 
tained and  served  a  rule  for  a  special  jury,  take  no  further  steps  upon 
it,  the  plaintiff  will  be  entitled  to  have  the  cause  tried  in  its  regular 
order,  as  a  common  jury  cause ;  and  the  court  will  not  afterwards 
relieve  the  defendant,  except  under  very  special  circumstances^ 

In  the  Common  Pleas,  when  a  rule  for  a  special  jury  has  been  ob- 
tained, for  the  purpose  of  delay,  it  is  not  usual,  as  in  4;he  King's 
Bench,  to  move  the  court,  on  an  affidavit  of  the  circumstances,  for  a 
rule  to  shew  cause,  why  the  rule  for  a  special  jury  should  not  be  dis- 
charged :  But  if  delay  be  suggested  as  the  motive  for  the  application, 
and  not  satisfactorily  denied,  the  practice  seems  to  be,  for  the  court 
to  direct  the  cause  to  be  tried  by  a  special  jury  within  the  terraf, 
unless  such  terms  are  offered  as  will  obviate  the  objection^  ;  and  giv- 
ing judgment  of  the  term  is  not  in  all  cases  satisfactory.  When  the 
application,  however,  is  merely  to  regulate  the  trial,  it  must  be  made, 
not  to  the  court,  but  to  the  judge  who  presides  at  nisi  prins^K    And 

n  8  Price,  220.  Rep.  334. 

^  1  Chit.  Rep.  489,  90.  f  4  Taunt.  470.  4  Moore,  414.  470. 

c  Id.  176.  236.  490.  in  nolis.  g  4  Moore,  414. 

•1  /(/.  236.  ^  7  Taunt,  390. 

e  2  Stark.   Ni.  Pri.  369.  and  see  1  Chit. 
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where  it  was  not  suggested  by  the  plaintiff,  that  delay  was  the  mo- 
tive for  the  defendant's  application  for  a  special  jury,  the  court  would 
not  interfere  ;  although  it  was  sworn  that  the  defendant  had  acknow- 
ledged the  debt,  and  the  deponents  believed  he  had  no  defence  to  the 
action*.  So  where,  in  an  action  on  a  bond,  the  defendant,  after  plea, 
had  admitted  the  debt,  but  obtained  a  rule  for  a  special  jury,  the 
court  would  not  order  the  cause  to  be  tried  within  the  term,  unless  the 
plaintiff  stated  further  grounds,  from  which  they  might  judge,  whether 
it  was  a  fit  cause  to  be  tried  by  a  special  jury,  or  not^ 


In  actions  of  waste,   trespass  quare  clausum  /regit,   and  other 

actions,  when  it  appears  to  the  court  to  be  proper  and  necessary  that 

the  jurors,  whether  common  or  special,  who    are  to  try  the  issues, 

should,  for  the  better  understanding  of  the  evidence,  have  a  view  of 

the  messuages,  lands  or  place  in  question,  the  court  is  authorized  by 

the  statute  4  Ann.  c.  16,  §  8.  "  to  order  special  writs  of  distringas 

"  or  habeas  corpora  to  issue,  by  which   the  sheriff,  or  other  oflficer 

"  to  whom  they  are  directed,  shall  be  commanded  to  have  six  out  of 

"  the  first  twelve  of  the  jurors  named  in  such  writs,  or  some  greater 

"  number  of  them    at  the  place  in  question,  some  convenient  time 

"  before  the  trial,  who   then    and    there    shall  have  the  matters  in 

"  question  shewn  to  them,  by  two  persons  in  the  said  writs  named, 

"  to  be  appointed  by  the  court*^ ;  and  the  said  sheriff  or  other  officer, 

"  who  is  to  execute  the  said  writs,  shall,  by  a  special  return  upon 

"  the  same,  certify  that  the  view  hath  been  had,  according  to  the 

"  command  of  the  said  writ."     And,  by  the  3  Geo.  II.  c.  25.  §  14. 

"  where  a  view  shall  be  allowed  in  any  cause,  in  such  case  six  of  the 

"  jurors  named    in    such    panel,  or   more,   who   shall  be  mutually 

"  consented  to  by  the  parties  or  their  agents  on  both  sides,  or  if  they 

"  cannot  agree,  shall  be  named  by  the  proper  officer  of  the  respective 

"  courts  of  King's  Bench,   &c.  for  the  causes  in  their  respective 

"  courts,  or  if  need  be,  by  a  judge  of  the  respective  courts  where  the 

"  cause  is  depending,  or  by  the  judge  or  judges  before  whom  the 

"  cause  shall  be  brought  on  to  trial  respectively,  shall  have  the  view, 

"  and  shall  be  first  sworn  upon  the  jury  to  try  the  cause." 

Before  the  statute  4  Ann.  c.  16.  there  could  have  been  no  view, 
till  after  the  cause  had  been  brought  on  trial ;  when,  if  the  court 
saw  the  question  involved  in  any  obscurity,  which  might  be  cleared 

a  4  Moore,  414.  c  Append.  Chap.  XXXV.  §  14,  15. 

''  Id.  470. 
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up  by  a  view,  tUe  cause  was  put  oflT,  that  the  jurors  mip^ht  have  ft 
view  before  it  came  on  atfain".  Upon  this  statute,  it  had  become  the 
practice  to  grant  a  view  of  course,  upon  the  motion  of  either  party : 
And  a  notion  having  prevailed,  that  six  of  the  first  twelve  upon  the 
panel  must  attend  upon  the  view,  and  appear  at  the  trial,  and  that 
if  they  did  not,  the  cause  must  be  put  off,  the  judges  thought  it  their 
duty  to  interfere,  and  to  take  care,  that  their  ordering  a  view  should 
not  obstruct  the  course  of  justice,  and  prevent  the  cause  from  being 
tried  :  for  they  were  all  clearly  of  opinion,  that  the  act  of  parliament 
meant  that  a  view  should  not  be  granted,  unless  the  court  were 
satisfied  that  it  was  proper  and  necessary  ;  and  they  thought  it  better 
that  a  cause  should  be  tried  upon  a  view  had  by  any  six,  or  by  fewer 
than  six,  or  even  without  any  view  at  all,  than  that  the  trial  should 
be  delayed  for  a  great  length  of  time.  Accordingly  they  resolved, 
not  to  order  a  view  any  more,  without  a  full  examination  into  the 
propriety  and  necessity  of  it,  unless  the  party  applying  would  come 
into  such  terms  as  might  prevent  an  unfair  use  being  made  of  it*". 
Agreeably  to  this  resolution,  they  required  a  consent,  which  has  ever 
since  been  made  a  part  of  the  rule,  that  in  case  no  view  be  had, 
or  if  a  view  be  had  by  any  of  the  jurors,  though  not  six  of  the  first 
twelve,  or  of  those  mutually  consented  to  by  the  parties  or  their  agents, 
yet  the  trial  shall  proceed,  and  no  objection  be  made  on  either  side  on 
account  thereof,  or  for  want  of  a  proper  return  to  the  wrif". 

In  actions  of  waste,  and  trespass  quare  clausum  fregit^  the 
necessity  for  a  view  in  general  appears  on  the  face  of  (he  })leadings  ; 
and  in  other  cases,  the  motion  for  it  has  become  a  motion  of  course  in 
the  King's  Bench,  requiring  only  counsel's  signature  ;  upon  which  a 
rule  of  court*'  is  drawn  up  in  term  time,  or  a  judge's  order  in  va- 
cation :  But  in  the  Common  Pleas,  it  is  said  that  a  rule  for  a  view  is 
never  granted  without  an  affidavit  in  any  case,  except  in  an  action  of 
waste^ ;  and  therefore,  in  other  cases,  an  application  must  be  made 
for  the  rule,  to  the  court  in  term  time,  on  an  affidavit  of  the  circum- 
stances^; and  in  vacatioHy  a  judge's  order  for  it  cannot  be  obtained, 
without  the  consent  of  the  opposite  attorney*.  In  the  Exchequer, 
the  court  will  not  grant  a  view  of  the  premises,  where  the  question 
may  be  tried  by  the  production  of  a  modeP.  And  there  can  be  n» 
view  in  a  criminal  case,  without  consent'. 

a  1  Bur.  253.  2  Salk.  665.  11  East,  184.  form  of  the  rule  in  C.  P.  see  id.  §  17.  and 

•>  1  Bur.  253.  for  the  form  of  the  rule  in  the  Exchequer, 

«  Id.  257.  and  see  Ai)pend.  Chap.  XXXV.  see  id.  §  19. 

§  12,  13.  s  Imp.  C.  P.  399. 

d  Append.  Ciiap.  XXXV,  §  12,  13.  21.  ''  1  Price,  130.    ai.(l  see  2  Chit.  Kep.  422. 

«  Baines,  467.  >   1  Ktnyi'n,  384. 
'  Append.  Chap.  XXXV.  ^  16.     Fur  the 
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The  rule  for  a  view  is  made  out  by  the  clerk  of  the  rules  in  the 
King's  Bench,  or  secondaries  in  the  Common  Pleas ;  and  it  is  always 
made  a  part  of  the  rule  or  order,  that  the  expenses  of  taking  the  view 
shall  be  equally  borne  by  both  parties,  and  that  no  evidence  shall  be 
given  on  either  side,  at  the  time  of  taking  thereof''.  But  it  has  been 
holden,  that  on  a  view,  the  showers  may  shew  marks,  boundaries,  &c. 
to  enlighten  the  viewers  ;  and  may  say  to  them,  "  these  are  the  places 
to  which  we  shall  adapt  our  evidence  on  the  trial''."  Before  the  rule 
or  order  is  drawn  up,  an  application  should  be  made  to  the  opposite 
attorney,  for  the  name  of  his  shewer  •  and  the  names  of  both  shewers 
must  be  inserted  in  the  rule  or  order,  and  also  in  the  writ  of  distringas" y 
or  habeas  corpora'^,  &c.  with  the  time  and  place  of  meeting  for 
proceeding  on  the  view.  If  the  opposite  attorney  will  not  name  a 
shewer,  an  appointment  for  that  purpose  should  be  obtained  on  the 
rule,  from  the  master  or  prothonotaries ;  who,  in  case  of  non-at- 
tendance, will  name  one  ex  parte^.  The  rule  or  order  being  drawn 
up,  a  copy  of  it  must  be  served  on  the  opposite  attorney,  and  the 
original  left  with  the  sheriff,  together  with  the  names  of  the  jurors,  if 
special)  and  he  will  summon  them  ;  if  common,  he  will  summon  such 
as  he  thinks  proper. 


The  next  circumstance  to  be  attended  to  is  the  evidence ;  for 
unless  the  parties  are  prepared  to  prove  their  allegations,  it  is  needless 
for  them  to  go  to  trial  :  And  herein,  there  are  two  things  to  be 
principally  considered  in  every  action,  first,  what  is  to  be  proved  ; 
and  secondly,  (he  manner  of  proving  it.  The  evidence  in  all  cases 
is  governed  by  the  pleadings  ;  it  being  necessary  to  prove  every  thing 
that  is  put  in  issue,  and  no  more.  On  the  general  issue,  the  plaintiff 
must  prove  the  whole  of  his  case ;  but  on  a  special  issue,  it  is  only 
necessary  to  prove  the  particular  point  referred  to  the  jury ;  for 
whatever  is  not  expressly  denied,  is  admitted  by  the  pleadings.  The 
manner  of  proof  depends  on  the  nature  of  the  evidence,  which  is 
written  or  unwritten^  :  In  general,  the  parties  must  come  prepared 
with  the  best  existing  evidence  the  nature  of  the  case  admits  of;  and 
the  witnesses  must  be  such  as  are  not  interested  in  the  event  of  the 
suits.  But  when  an  objection  is  made  to  a  witness,  that  admits  of 
any  doubt,  the  courts,  of  late  years,  have  endeavoured  as  far  as  pos- 

a  Append,  Chap.  XXXV.  §    12,   13.  17.  ^  Imp.  C.  P.  398,  9. 

19.  21.  f  Gill),  Evid,  5.  Bui,  Ni.  Pri.  221. 

^  Barnes,  458.  g  Cas.  temp.  Hardw.  358.    4  Cur.  2251.  3 

c  Append.  Chap.  XXXV.  §  14,  15.  20.  Durnf.  &  East,  27. 


^Id.  §  18. 
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sible,  consistently  with  the  old  cases,  to  let  the  objection  go  to  hig 
credit,  rather  than  his  competency^. 

Written  evidence  is  either  public  or  private^.  Some  public 
writings  are  of  record ;  others,  not  of  record :  and  public  wri- 
tings, not  of  record,  may  be  distinguished  into  such  as  are  of  a 
judicial  nature,  and  such  as  are  not  judicial^  Records  are  acts 
of  parliament,  or  judgments  and  recognizances,  &c.  which  are 
the  memorials  of  the  legislature,  and  of  the  king's  courts  of  jus- 
tice, preserved  in  rolls  of  parchment ;  and  they  are  considered  of 
such  high  authority,  that  no  evidence  is  allowed  to  contradict  them**. 
Letters  patent^  also,  judicial  writs^,  and  affidavits,  when  read  and 
filed^,  are  considered  as  matters  of  record.  Acts  of  parliament  either 
relate  to  the  kingdom  in  general,  and  are  therefore  called  general  or 
public  acts,  or  only  to  the  concerns  of  private  persons,  and  are  thence 
called  private  acts^.  Of  the  former,  the  printed  statute  book  is  evi- 
dence ;  but  of  the  latter,  the  regular  proof  is  by  an  examined  copy, 
compared  with  the  original  in  the  parliament  office  at  IVestminster^, 
Of  other  records,  as  they  cannot  be  removed  from  place  to  place, 
copies  are  admitted,  as  the  best  producible  evidenced  These  copies 
are  of  two  kinds  ;  first,  under  seal ;  and  secondly,  not  under  seal'. 
Copies  under  seal  are  called  exemplifications,  and  are  of  higher  credit 
than  any  sworn  copy'.  Exemplifications  are  twofold  ;  first,  under 
the  great  seal ;  or  secondly,  under  the  seal  of  the  court' :  The  former 
are  of  themselves  records  of  the  greatest  validity'.  But  when  a 
record  is  exemplified  under  the  great  seal,  it  must  be  either  a  record 
of  the  court  of  Chancery,  or  sent  for  into  Chancery,  which  is  the 
centre  of  all  the  courts,  by  writ  of  certiorari ;  and  from  thence  the 
subject  receives  a  copy  under  the  attestation  of  the  great  seal".  The 
second  sort  of  copies  under  seal  are  exemplifications  under  the  seal  of 
the  court" ;  and  these  are  of  higher  credit  than  a  sworn  copy".  Copies 

a  Cas.  lemp.  Hardw.  358.  4  Bur,  S'JdI.  3  b  Gilb.  Evid.  7.  Bui.  JV(.  Pri.  221. 

Durnf.  &  East,  27.    1    Durnf.   &  East,  300.  c  phii.  Evid.  4  Ed.  308. 

and  see  the  statute  46  Geo.  III.  c.  37.  for  <l  Co.  Lit.  117.  b.  260,  a.  Gilb.  Evid.  7. 
declaring  the  law  with  respect  to  witnesses       Bui.  Ni.  Pri.  221. 

refusing  to  answer.      And    for   the  law  of  e  Peake's  Evid.  5  Ed.  32.  (c). 

evidence  in  general,  and  what  evidence  is  f  Gilb.  Evid.   40.    Bui.  Ni.  Pri.   234.    1 
required  in   particular  cases,  and  the  com-       Kenyon,  345.  Say.  Rep.  299.  S.  C. 

patency  or  incompetency  of  witnesses,  see  g  2  Wils.  371. 

Trials  per  pais;  Gilbert's  Law  of  Evidence ;  li  Gilb.  Evid.  11,  12.  Bui.  M.  Pri.  222. 

the  Abridgements   of  Finer  and  Bacon,  tit.  '  Gilb.  Evid.  12,  13.  Bui.  Ni.  Pri.  225. 

Evidence;  Comijn's   Digest,  tit.   Testmoigne ;  '^  Bu].  Ni.  Pri.  226. 

Butter's  Nisi  Priui ;  Espinasse's  Nisi  Prius,  •  Gilb.  Evid.  19.  Bui.  Ni.  Pri.  226, 

Vol.  2.  Part.  IH. ;  and  the  treatises  on  evi-  "»  Gilb.  Evid.  19,  20. 

dence,  by  Peake  and  Phillipps.  „  Id.  20.  Bui,  Ni.  Pri.  227,  8. 
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not  under  seal  are  of  two  sorts  ;  first,  sworn  copies ;  and  secondly, 
office  copies^.  But  the  copy  of  a  copy  is  no  evidence  j  it  not  being 
the  best  the  nature  of  the  case  admits  of°. 

With  regard  to  office  copies,  a  difference  is  taken  between  a  copy 
authenticated  by  a  person  trusted  for  that  purpose,  which  is  evidence 
without  further  proof,  and  a  copy  given  out  by  an  officer  of  the  court, 
who  is  not  trusted  for  that  purpose,  which  is  not  evidence,  without 
proving  it  to  have  been  actually  examined^  Thus,  the  chirograph  of 
a  fine  is  evidence  of  such  fine  ;  because  the  chirographer  is  appointed 
to  give  out  copies  of  the  agreements  between  the  parties,  that  are 
lodged  of  record"^ :  But  where  a  fine  is  to  be  proved  with  proclama- 
tions, (as  it  must  be  to  bar  a  stranger,)  the  proclamations  must  be  ex- 
amined with  the  roll ;  for  though  the  chirographer  is  authorized  by 
the  common  law  to  make  out  copies  for  the  parties,  of  the  fine  itself, 
yet  he  is  not  appointed  by  the  statutes  to  copy  the  proclamations,  and 
therefore  his  indorsement  on  the  back  of  the  fine  is  not  binding''.  So, 
when  a  deed  is  enrolled,  the  indorsement  of  the  enrolment  is  evidence, 
without  further  proof  of  the  deed  ;  because  the  officer  is  entrusted  to 
authenticate  such  a  deed  by  enrolment :  but  if  the  officer  of  the  court 
make  out  a  copy,  when  he  is  not  entrusted  for  that  purpose,  it  ought 
to  be  proved  to  iiave  been  examined*.  And  tlie  office  copies  of  depo- 
sitions are  evidence  in  Chancery;  but  not  at  common  law,  without  ex- 
amination with  the  roll :  for  though  that  court  have,  for  their  own 
convenience,  empowered  their  officers  to  make  out  such  copies  as 
should  be  evidence,  yet  the  particular  rules  of  that  court  are  not  taken 
notice  of  by  the  courts  of  common  law ;  and  therefore  they  are  not 
evidence  in  those  courts^ 

Public  writings,  of  sl  Judicial  nature,  are  judgments  in  the  House  of 
Lords^;  proceedings  in  Chancery'';  sentences  in  the  ecclesiastical 
courts',  courts  of  admiralty^,  and  foreign  courts' ;  judgments  in  in- 
ferior courts,  not  of  record™ ;  rules  of  court" ;  affidavits,  not  filed ; 

•  Gilb.  Evid.  2-i.  Bui.  Ni.  Pri.  228.  3  Ed.  53,  &c.  Phil.  Evid.  4  Ed,  392,  &c- 

b  Id.  10.  Bui.  Ni.  Pri.  226.  «  2  Esp.  Ni.  Pri.  259,  &c.  Peake's  Evid. 

c  Id.  25.  Bui.  Nt.  Pri.  229.  5  Ed.  67,  8.  Phil.  Evid.  4  Ed.  328.  333,  &c. 

<»  Id.  26,  7.  Bui.  Ni.  Pri.  230.  396,  &c. 
«  Id.  25,  6.  Bui.  Ni.  Pri.  229.  k  Peake's  Evid.  5  Ed,  69,  70.  Phil.  Evid. 

*  Bui.  Ni.  Pri.  229.  And  see  further,  as  to  4  Ed.  338,  &c. 

depositions,  Gilb.    Evid.   60,  &c.  Bui.   Ni.  '  Phil.  Evid.  4  Ed.  343,  4,  5.  399,  400. 

Pri.  239,   &c.  2  Esp.   Ni.  Pri.  257,  8,  9.  and  see  3  East,  221.  2  Stark.  Ni  Pri.  6. 

Peake's  Evid.  5  Ed.  57,  &c.  Phil.  Evid.  4  »  Com.  Dig.  tit.  Evidence,  C.  1.  2  Blac. 

Ed.  360,  &c.  394,  &c.  Rep.  836.  and  see  Peake's  Evid.  5  Ed.  72, 

6  Gilb.  Evid.  18.  Peake's  Evid.  5  Ed.  36,  3.  Phil.  Evid.  4  Ed.  396.  2  Stark.  Nt,  Pri. 

Phil,  Evid.  4  Ed.  396.  Cowp.  17,  473. 

'"  Gilb.  Evid.  47,  ficc.  Bui.  Ni.  Pri.  235,  "  Ante,  496. 
&c.  2  Esp.  Ni.  Pn.  253,  &c.  Peake's  Evid. 
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inquisitions",  and  awards'",  &c.  :  to  which  may  be  added,  the  books  of 
the  Quarter  sessions'^,  and  books  kept  by  the  clerk  of  the  judgments'', 
and  other  officers  of  the  courts*^,  and  the  prison  books  of  the  King's 
Bench  and  Fleet  prisons^  Public  writings,  not  judicial,  are  the 
journals  of  the  lords  or  commons^;  the  London  Gazette,  for  acts  of  state, 
such  as  the  king's  proclamations,  and  addresses  to  the  crown,  &c.  ; 
domesday  book  ;  surveys  of  ecclesiastical  benefices,  &c.  ;  the  pope's 
bull,  and  licence,  on  questions  respecting  tithes,  or  the  appropriation 
of  benefices  ;  the  ancient  books  of  the  heralds's  office,  and  their  visi- 
tation books  of  counties,  on  questions  of  pedigree  ;  books  of  history, 
to  prove  matters  relating  to  the  kingdom  in  general ;  parish  registers'", 
of  christenings,  marriages,  and  burials ;  rate  books,  or  books  for 
parish  indentures  ;  rolls  of  courts  baron' ;  ancient  terriers,  or  surveys 
of  parishes  or  manors,  which  are  either  ecclesiastical  or  temporal ; 
corporation  books'' ;  and  public  books  of  the  Navy  office,  Custom 
house'.  Stamp  and  Post  offices',  Banh\  South  Sea  house',  East 
l7idia  company',  &c.  With  regard  to  the  proof  of  entries  in  public 
books,  it  is  now  clearly  settled,  that  whenever  an  original  is  of  a 
public  nature,  and  admissible  in  evidence,  an  examined  copy  will 
equally  be  admitted"'.  This  rule  is  necessary,  as  well  for  the  security 
of  the  document,  as  for  the  convenience  ol"  the  public.  But  when 
the  original  is  of  a  private  nature,  a  copy  will  not  be  evidence,  unless 
the  original  be  lost  or  destroyed,  or  in  the  possession  of  the  adverse 
party". 

Written  evidence,  of  a  private  nature,  is  either  of  deeds  under  seal, 
or  agreements,  &c.  not  under  seal";  and  it  is  either  in  the  pas- 
session  of  a  party  to  the  suit,  or  his  adversary,  or  of  a  third  person. 
When  deeds  or  writings  are  in  the  possession  of  the  ])arty,  he  may 
produce  them,  proving,  when  necessary,  that  they  were  duly  executed. 

a  Phil.  Evid.  4  Ed.  373,  6.  392.  Evid.  73,  &c.  Bui,  Ni.  Pri.  247,  &c.  2  Esp. 

t  Id.  381.  400.  m.  Pri,  264,  &c.  Peake's  Evid.  5  Ed.  77, 

^  Ante,  646.  &c.  Phil.  Evid.  4  Ed.  402,   &c.  and  as  to 

"  Ante,  61)3.  the  inspection  of  public  writings  iix  general, 

*  Append.  Introd.  xxix.  xxx.  see  Peake's  Evid.  5  Ed.  89,  &c.  Phil.   Evid. 

*  Ante,  354.  4  Ed.  422,  &c.  Ante,  646,  &c. 

g  Gi!b.  Evid.  18.  Peake's  Evid.  5  Ed.  52,  "»  3  Salk.  154.    Comb.  337.  Skin.   583. 

3.  Phil.  Evid.  4  Ed.  404.  S.  C.  and  see  Phil.  Evid.  4  Ed.  421,  2. 

•>  Ante,  647.  n  Phil.  Evid.  4  Ed.  422. 

*  Ante,  648.  and  see  Glib.  Evid.  73.  «  As  to  the  evidence  of  p/?i'a/e  writings, 
Bui.  Ni.  Pri.  247.  2  Esp.  Ni.  Pri.  264.  see  Gilb.  Evid.  77,  &c.  Bui.  Ni.  Pri.  249, 
Peake's  Evid.  5  Ed.  85.  Phil.  Evid.  4  Ed.  &c.  2  Esp.  Ni.  Pri.  270,  &c.  Peake's  Evid. 
429,  30.  5  Ed.  93,  &c.  Phil.  Evid,  4  Ed.  435,  &c. 

''  Ante,  648,  9.  And  for  the  cases  in  which  the   parties  are 

'  y4«/e,  647.  And  see  further,  as  to  evi-  compellable  to  produce  them,  see  Phil, 
dence  of  public  writings, not  judicial,  Gilb.       Evid.  4  Ed.  472,  3.  Ante,  494.  639,  &c. 
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When  they  are  in  the  possession  or  power  of  the  adverse  parly,  there 
are  in  jc^eneral  no  means  of  corapelUng  him  to  produce  them^ ;  but  the 
practice  in  such  case  is  to  give  him,  or  his  attorney,  a  regular  notice  to 
produce  the  original'' :  not  that,  on  proof  of  the  notice,  he  is  com- 
pellable to  give  evidence  against  himself,  but  the  consequence  will 
merely  be,  that  the  other  party,  who  has  done  all  in  his  power  to 
supply  the  best  evidence,  will  he  allowed  to  go  into  evidence  of  an 
inferior  kind,  and  may  read  an  examined  copy,  or  give  parol  evidence 
of  the  contents^  And  where  A.  bound  himself  as  surety  for  fl.,  to 
pay  C.  the  balance  of  an  account  between  B.  and  C.  within  a  certain 
time  after  notice,  it  was  holden,  in  an  action  by  C.  against  A.,  that 
parol  evidence  of  such  notice  could  not  be  given,  without  proof  of  the 
usual  notice  to  produce  if*.  But  where,  from  the  nature  of  the  action, 
the  defendant  has  notice  that  the  plaintiff  means  to  charge  him  with 
the  possession  of  the  instrument,  it  is  not  necessary  to  give  him  any 
other  notice  than  the  action  itself  supplies^  In  an  action  of  trover 
therefore,  for  a  bond,  or  bills  of  exchange,  &c.  though  it  was  formerly 
the  practice  to  give  notice  to  produce  them  at  the  triaF,  yet  such 
notice  is  now  holden  to  be  unnecessary^:  and  the  principle  of  the  rule 
requiring  notice,  does  not  apply  to  the  case  where  a  party  to  the  suit 
has  fraudulently  got  possession  of  a  written  instrument  belonging  to  a 
third  person  ;  as  where  a  witness  was  called  on  the  part  of  the  de- 
fendant, to  produce  a  letter  written  to  him  by  the  plaintitf,  and  it  ap- 
peared that,  after  the  commencement  of  the  action,  he  had  given  it  to 
the  plaintiff;  in  this  case,  though  a  notice  to  produce  had  not  been 
given,  parol  evidence  of  the  contents  was  admitted,  because  the  paper 
belonsed  to  the  witness,  and  had  been  secreted  in  fraud  of  the  sub- 

When  a  notice  is  required,  it  need  not  be  given  to  the  defendant 
himself,  even  in  penal  actions' ;  notice  to  his  attorney  or  agent  being 
deemed  sufficient'.  But,  in  an  action  by  the  plaintiflts  A.  and  B.,  as 
assignees  of  C,  against  E.,  a  notice  to  produce  a  document,  entitled 
"  A.  and  B.  assignees  of  C.  and  D.  against  ^."  is  insufficient,  al- 
though A.  and  B.  are  in  fact  the  assignees  of  C.  and  D^.     And  a 

a  Phil.  Evid.  4  Ed.  474,  5.  f  1  Esp.  Rep.  30. 

»>  Append.  Chap.   XXXV.   §   22.  and  see  e  4  Taunt.  868.  per  Gibbs,  J. 

Peake's  Evid.  5  Ed.  103,  &c.  Phil.  Evid.  4  "4  Esp.  Rep.  256,  and  sec  Peake's  Evid. 

Ed.  474,  5,  &c.  5  Ed.  95.  Id.  Append,  p.  xxviii.  xxix.  S.  C. 

c  Phil.  Evid.  4  Ed.  473.  Phil.  Evid.  4  Ed.  47S. 

d  2  Stark.  Ni.  Pri.  174.  and  see   12  East.  •  3  Durnf.  &,  East,  306. 

237.  2  Moore,  349.  Ante,  336.  "  2  Stark.  Ni.  Pri.  17. 

e  Phil.  Evid.  4  Ed.  477. 
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notice  served  on  the  wife  of  the  defendant's  attorney  at  liis  lodgings, 
to  produce  a  lease,  on  the  evening  before  the  trial,  is  too  short^ 

The  regular  time  of  calling  for  the  production  of  papers,  is  not 
until  the  party  who  requires  them  has  entered  upon  his  case ;  and 
till  that  period  arrives,  the  other  party  may  refuse  to  produce  them  ; 
and  there  can  be  no  cross  examination  as  to  their  contents,  although 
the  notice  to  produce  them  is  admitted'' :  And  if  one  party  call  for 
papers  in  the  possession  of  the  other,  but,  when  they  are  produced, 
decline  using  them,  the  mere  calling  for  them  will  not  make  them 
evidence  for  the  adverse  party"^.  If,  however,  the  party  who  has  called 
for  j)apers,  inspect  them,  he  thereby  makes  them  evidence  for  the  other 
parly,  although  he  has  not  used  them  himself  in  evidence'*.  If  a  de- 
fendant call  on  the  plaintiff  to  produce  at  the  trial  a  deed  in  his  cus- 
tody, to  which  the  plaintiff  is  a  party,  and  under  which  he  claims  a 
beneficial  estate,  it  is  not  necessary  that  the  defendant  should  call  the 
attesting  witness  to  prove  the  due  execution  of  the  deed,  when  pro- 
duced'^ :  but  in  other  cases,  the  execution  ought  to  be  regularly 
proved  by  the  party  who  offers  the  instrument  as  part  of  his  evidence 
in  the  caused  And  if  a  party,  in  comj)liance  with  the  notice,  produce 
the  written  instrument  in  his  possession,  he  is  entitled  to  have  the 
whole  read^;  and  if  a  writing  produced  refer  to  others,  with  such 
j)articularity  as  to  make  it  necessary  to  inspect  them,  that  the  sense 
may  be  complete,  or,  referring  to  other  writings,  adopt  them  as  part 
of  its  own  meaning,  he  may  insist  on  having  these  also  read  in 
evidence'^. 

On  a  notice  to  produce  papers,  if  they  are  not  produced,  this  cir- 
cumstance affords  no  legal  ground  for  any  inference  respecting  their 
contents,  but  merely  entitles  the  opposite  party  to  prove  their  contents 
by  parol  evidence''.  But  before  this  secondary  evidence  can  be  ad- 
mitted, it  ought  to  be  clearly  shewn,  that  the  writing  required  is  in 
the  possession  of  the  other  party,  and  that  a  notice  to  produce  it  has 
been  regularly  served' ;  it  not  being  sufficient  that  the  attorney  admits 
the  receipt  of  it"".  This  notice  may  be  proved  by  a  duplicate  original', 
without  notice  to  produce  the  other  original' :   and  slight  evidence  is 

*  1  stark.  A';,  Pri.  283.  and  sec   5   Esp.  ^  Phil.  Evid.  4  Ed.  485. 

Rt|>.  4G.  2  Chit.  Kep.  403,  4.  g  4  Esp.  Rep.  21.  5  Esp.  Rep.  246.    1 

*>  2  Stark.  Ni.  Pri.  22,  3.  49.  Campb.  171.  Phil.  Evid,  4  Ed.  485. 

<=  1  Esp.  Rep.  210.  h  3  Campb.  363. 

d  5  Esp.    Rop.  235.  and  see  Phil.  Evid.  '  Phil,  Evid.  4  Ed.  475. 

*  t;d,  47G.  k  ,  Ksp.  Rep.  216. 

'3  Taunt.   60.  and  see   2  Moore,    513.  •  Id.  455.  4  Esp.   Rep.  203.  Phil.  Evid, 

^'"^.  ?6.  4  £d.  480. 
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sufficient  in  many  cases  to  raise  a  presumption  that  the  writing  is  in 
the  possession  of  a  party,  when  it  exclusively  belongs  to  him,  and 
ought  regularly  to  be  in  his  possession,  according  to  the  usual  course 
of  business*. 

When  a  deed  or  other  writing,  necessary  to  be  produced  on  the 
trial  of  a  cause,  is  in  the  possession  or  power  of  a  third  person,  the 
legal  process  for  compelling  him  to  produce  it,  is  by  suing  out  a  writ 
of  subpoena  ad  testificandum  ;  which  is  also  the  mode  of  enforcing 
the  personal  attendance  of  witnesses,  when  required  to  give  parol  or 
unwritten  evidence.  This  is  a  judicial  writ,  issued  on  a  proper 
prsBcipe^,  commanding  them  to  appear  at  the  trial,  to  testify  what 
they  know  in  the  cause,  on  the  part  of  the  plaintiff  or  defendant,  as 
the  case  is,  under  the  penalty  of  one  hundred  pounds  each".  Four 
witnesses  only  can  be  put  in  one  writ  of  subpama"^ ;  and  therefore  it 
is  frequently  necessary  to  have  several  writs,  which  are  signed  and 
sealed.  The  name  of  a  witness,  though  not  in  the  original  sufcpcena, 
may  it  seems  be  inserted  therein  at  any  time,  if  he  have  been  regu- 
larly served  with  a  copy*.  And  if  a  cause  appointed  for  one  sitting 
be  made  a  remanet,  the  subpama  must  be  re-sealed  and  re-served^: 
it  having  been  determined,  that  where  a  notice  of  writing  is  given 
in  such  case  for  the  last  sitting,  instead  of  a  subpoena,  the  court 
will  not  grant  an  attachment  thereon  against  the  witness  for  non- 
attendance^. 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  which  it 
is  deemed  necessary  to  produce  at  the  trial,  there  should  be  a  special 
clause  inserted  in  the  subpoena,  called  a  duces  tecum,  commanding 
the  witness  to  bring  them  with  him**.  The  writ  of  subpoena  duces 
tecum  is  the  regular  and  established  process  of  the  court ;  and  though 
it  was  formerly  doubted',  yet  it  is  now  settled,  that  this  process  is  of 
compulsory  obligation  on  the  witness,  to  produce  the  deeds  or  writings 
required  of  him,  which  he  has  in  his  possession,  and  which  he  has  no 
lawful  or  reasonable  excuse  for  wittiholding  ;  of  the  validity  of  which 
excuse  the  court,  and  not  the  witness,  is  to  judge''.  And  a  person  in 
possession  of  any  paper,  who  is  served  with  a  subpana  duces  tecum, 

«  Phil,  Evid.  4  Ed.  475.  And  see  further,  K.  B. 

as  to  notice  to  produce  deeds  and  writings,  «  Id.  ibid.  Gillet  v.  Mawman,  T.  47  Geo. 

&c.  Peake's  Evid.  5  Ed.  93,  4.  103,  4,  &c.  HI-  C.  P. 

Phil.  Evid.  4  Ed.  474,  5,  &c.  •>  Append.  Chap.  XXXV.  §  26.    and  see 

•»  Append.  Chap.  XXXV.  §  23.  Clerk's  Manual,  31.    Thes.  Brev.  304.   Of. 

c  Id.  §  24.  Brev.  385. 

«1  Cowp.  846.  «  1  Esp.  Rep.  405.  4  Esp.  Rep.  43. 

e  Holt  Ni.  Pri.  526.  ''  9  East,  473. 

'  Sydenham    v.    Rand.    T.    24  Geo.  III. 
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is  bound  to  produce  it,  whether  the  paper  belong  to  him  or  not* ;  or 
though  there  be  a  regular  way  prescribed  by  law  for  obtaining  it^ 
The  court  however,  in  all  such  cases,  will  exercise  their  discretion, 
in  deciding  what  papers  shall  be  produced,  and  under  what  qualifica- 
tions, as  respects  the  interest  of  the  witness^ 

The  subpoena  being  issued,  a  copy  thereof  should  be  made  for  each 
witness,  and  personally  delivered  to  him*^,  a  reasonable  time  before 
the  day  of  trial ;  for  witnesses  ought  to  have  a  convenient  time,  to 
put  their  own  affairs  in  such  order,  as  that  their  attendance  upon  the 
court  may  be  of  as  little  prejudice  to  themselves  as  possible*^ :  and 
notice  in  London,  at  two  in  the  afternoon,  for  the  witness  to  attend 
the  sittings  at  Westminster  that  evening,  has  been  held  to  be  too 
sho^t^  Where  the  witness  lives  within  the  weekly  bills  of  mortality, 
it  is  usual  to  leave  a  shilling  with  the  copy  of  the  subpoena  :  but  where 
he  lives  at  a  greater  distance,  he  is  not  obliged  to  attend,  unless  his 
reasonable  expenses  are  paid  or  tendered  him,  not  only  for  going  to, 
but  also  for  returning  from  the  trial ;  and  when  less  is  offered,  the 
witness  is  not  obliged  to  trust  to  the  court's  allowing  him  more  when 
he  comes  to  the  book,  for  perhaps  the  party  may  not  call  him,  and 
then  it  may  be  difficult  for  him  to  get  home  again'.  And  when  an 
officer  of  the  court  is  served  with  a  subpoena  duces  tecum,  to  produce 
a  judgment  book,  if  the  personal  attendance  of  the  officer  be  necessary, 
he  must  be  informed  so,  or  the  court  will  not  grant  an  attachment^. 
It  was  not  formerly  necessary,  upon  summoning  a  witness  before 
commissioners  of  bankrupt,  to  be  examined  touching  the  bankrupt's 
effects,  to  tender  him  the  expenses  of  his  journey  before-hand  ;  though 
if  he  were  in  fact  without  the  means  of  taking  the  journey,  it  might 
have  been  an  excuse  for  not  obeying  the  summons**.  The  rule  was, 
that  the  witness  must  attend,  and  was  entitled  to  have  his  reasonable 
expenses,  to  be  settled  by  the  commissioners'.  But,  by  the  statute  3 
Geo.  IV.  c.  81.  §  2,  "  when  a  witness  is  summoned  to  attend  before 
"  the  commissioners,  at  the  meeting  appointed  by  them  for  opening 
"  the  commission,  the  necessary  expenses  shall  be  tendered  to  such 
"  witness,  in  the  same  manner  as  is  now  by  law  required,  upon 
"  service  of  a  subpoena,  to  a  witness  in  an  action  at  law." 

a  6  Esp.  Rep.  1J6.  and  see  1  Campb,  14.  Chit.  Rep.  403,  4.  Ante,  853,  4. 

HohNi.  Pri.  241.  in  mils.  f  2   Str.   1150.   13   East,  16.  faj.  S.  C. 

b  Holt  Ni.  Pri.  239.    And  see  further,  as  more  fully  stated.   1   Blac.   Rep.  36.   1    H. 

to  the  subpoena  duces  tecum,  Peake's  Evid.  5  Blac.  49.  2  Chit.  Rep.  201. 

Ed.  196,7.  Phil.  Evid.  4  Ed.  4J1,  12.  8  2  Chit.  Uep.  403. 

c2Str.  1054.  1'  8  East,  319. 

dl  Str.  510.  '2  Ruse,  75. 

^  Jd.  ibid,  and   see  5   Esp.  Rep.  46.    2 
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A  witness  attending  on  a  subpccna  is,  we  have  seen%  privileged 
from  arrest.  But  if  lie  neglect  to  attend,  without  having  a  sufficient 
excuse,  he  is  liable  to  be  proceeded  against  three  ways  ;  first,  by 
attachment,  for  a  contempt  of  the  process  of  the  court^ ;  secondly,  by 
special  action  on  the  case  for  damages,  at  common  law^  ;  and  thirdly, 
by  action  on  the  statute  5  Eliz.  c.  9.  §  12.  for  the  penalty  of  ten 
pounds,  and  also  for  the  further  recompence  given  by  that  statute, 
if  it  has  been  previously  assessed  by  the  court  out  of  which  the  pro- 
cess issued'^.  An  attachment  lies  against  an  attorney  in  the  cause, 
for  not  attending  upon  a  subpccna,  to  give  evidence  of  collateral 
facts*;  and  it  may  be  even  had  against  a  peer  of  the  realm'^.  Also, 
by  the  mutiny  act%  "  all  witnesses  duly  summoned  by  the  judge  ad- 
vocate, or  person  officiating  as  such,  who  shall  not  attend  on  courts 
martial,  shall  be  liable  to  be  attached  in  the  court  of  King's  Bench, 
&c.  upon  complaint  made  to  the  said  court,  in  like  manner  as  if  such 
,  witness  had  refused  to  attend  on  a  trial,  in  any  criminal  proceeding 
in  that  court."  But  in  order  to  ground  this  summary  mode  of  pro- 
ceeding, it  is  necessary  to  prove  that  the  witness  was  personally 
served,  a  sufficient  time  before  the  triaP,  and  that  his  reasonable  ex- 
penses were  paid  or  tendered  him'.  The  motion  for  an  attachment 
against  a  person  subpijetKx'd  as  a  witness,  for  not  attending,  should, 
as  in  other  cases  of  contempt,  be  brought  forward  as  soon  as 
possible :  and  therefore  the  court  refused  an  attachment  in  Hilary 
term,  for  non-attendance  at  the  preceding  summer  assizes,  and  left 
the  party  to  his  civil  remedy^ 

In  the  Common  Pleas,  it  was  not  formerly  usual  for  the  court  to 
grant  an  attachment  against  a  witness,  for  non-attendance  upon  a 
subpoena ;  but  the  party  aggrieved  was  left  to  his  remedy  by  action'. 
And  in  a  late  case,  that  court  refused  an  attachment  against  a  witness, 
who  being  subpoenaed  without  particular  notice  when  the  cause 
would  come  on,  left  the  court  to  attend  to  urgent  business;  the  cause 
having  been  tried  in  his  absence,  and  the  plaintiff  nonsuited  for  want 
of  his  evidence"'.  So,  an  attachment  was  refused,  where  the  witness 
i  was  induced  to  leave  the  court,  by  the  representation  of  the  adverse 
i  attorney".     So,  where  the  witness  resided  twenty  four  miles  from  the 

;       ^  A/ile,  198,  &c.  Peake's  Evid.5  Ed.  198,  h  2  Str.  1034. 

;  ^'  i  Id.  1150.    1  Blac.  Rep.  36.  8  East,  323. 

bl   Str.   510.   2    Str.   810.    1054.  1150.  ISEast,  16.  faj. 

iCowp.  386,  Doug.  36!.  Ante,A85.  k v.    St.    Leger,  H.   37   Geo.   III. 

c  Doug.  561.  K.  B. 
1      *  id.  ibid.  1  Barnes,    33.  35.  497.  Pr.  Reg.   435.  1 

eg  Str.  810.  2  Ld.  Raym.  1528.  S.  C.  H.    Blac.    49,  and  see  13  East,  16.  (a), 

•  Cowp.  845.  but  see  3  Bur.  1687.  Ante,  435. 
j      f  Say.  Kcp.  50.   1  Wils.   332.  S,  C.   but  ">  3  Taunt.  260. 

I  vide  unit',  194.  u  J  J,  '2(32. 

t     s  3  Geo.  IV.  c.  13.  §  28. 
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assize  town,  and  his  expenses  were  not  tendered  to  him  till  the  even- 
ing before  the  trial,  the  court  would  not  grant  an  attachment* :  And 
in  general,  they  will  not  grant  an  attachment  against  a  witness  for 
not  appearing  to  give  evidence,  unless  a  clear  case  of  contempt  be 
made  out  against  him''.  An  attachment,  however,  was  granted 
against  a  witness,  where,  after  a  subpcena  served  on  him,  he  at- 
tended in  court,  and  during  the  opening  of  the  plaintiff's  case, 
thinking  he  was  not  able  to  prove  a  particular  fact,  he  left  the  court, 
and  the  plaintif]['  was  nonsuited  for  want  of  his  evidence'^. 

It  has  been  ruled  at  nisi  prius,  that  no  action  lies  against  a  witness 
for  non-attendance,  unless  the  cause  has  been  called  on,  and  jury 
sworn'*.  But  the  propriety  of  this  doctrine  was  questioned  by  the 
court  in  a  subsequent  case ;  by  which  it  seems,  that  a  party  who  is 
subpoena'd  to  attend  as  a  witness,  is  guilty  of  a  contempt,  by  neg- 
lecting to  attend,  although  the  cause  be  not  called  on  for  triaP.  And 
though  the  court  of  Common  Pleas,  in  one  case^,  would  not  grant  an 
attachment  against  a  witness,  where  the  aflSdavit  did  not  state  that  he 
was  duly  called  on  his  subpcena  at  the  trial,  yet  from  a  subsequent 
cases  it  seems,  that  whenever  it  is  distinctly  shewn,  that  the  party 
meant  to  disobey  the  order  of  the  court,  he  is  guilty  of  a  contempt ; 
and  that  the  calling  of  the  witness  upon  his  subpoena,  is  only  for  the 
]>urpose  of  obtaining  clear  evidence  of  his  having  neglected  to  appear, 
but  that  it  is  not  necessary,  if  it  can  be  clearly  shewn  by  other  means, 
that  the  party  has  disobeyed  the  order  of  the  court. 

When  the  witness  is  detained  in  prison,  a  habeas  corpus  ad  testi- 
jicandum}'  is  necessary,  to  bring  him  up  ;  for  which  an  application  is 
made  to  the  court  or  a  judge,  upon  an  affidavit'  sworn  to  by  the  party 
applying",  stating  that  he  is  a  material  witness,  and  willing  to  attend'; 
and  if  he  be  at  a  distance,  the  court  will  expect  it  to  be  specially 
shewn  how  he  is  material".  Upon  this  application,  the  court  in  their 
discretion  will  make  a  rule,  or  the  judge,  if  he  think  proper,  will  grant 
hxsjiat  for  the  writ,  which  is  then  sued  out,  signed  and  sealed  ;  And 
the  court  of  King's  Bench,  in  one  instance,  issued  a  writ  of  habeas 
corpus  ad  testificandum,  to  bring  up  a  prisoner  to  give  evidence 
before  an  election  committee  of  the  House  of  Commons,  on  affidavit 

a  6  Taunt.  9.   1  Marsh.  410.  S.  C  ^  Append.  Chap.  XXXV.  §  29, 

b  Id.  ibid.  Ante,  485.  «  Id.  §  27. 

c  3  Moore,  579.   and  see   3  Barn.  &  Aid.  ^  Fort.  396. 

598.  4  Barn.  &  Aid.  202.  I  Cowp.  672.  P^r  Cut.  H.   20  Geo.  III. 

«*  Peake's  Cas.  iVi.  P/».;G0.  K.  B.  Rex  v.  Murray,  M.  26  Geo.  III.  K.  B. 

e  3  Barn.  &  Aid.  598.  Peake's  Evid.  5  Ed.  198. 

'3  Moore,  222.  *^  Standard  v.   Baker,  M.   26    Geo.   III. 

K  3  Barn.  &  Aid.  600.  per  Bed,  J.  K.  B. 
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of  service  of  a  rule  to  shew  cause  on  the  different  persons  concerned, 
no  cause  being  shewn*.  But  doubts  having-  arisen,  whether  the  jus- 
tices of  his  majesty's  courts  of  record  at  Westminster  had  power  to 
award  writs  of  habeas  corpus,  for  bringing  persons  detained  in  cus- 
tody, under  civil  or  crinoinal  process,  before  courts  martial,  commis- 
sioners of  bankrupt,  commissioners  for  auditing  the  public  accounts, 
or  other  commissioners  acting  under  commission  or  warrant  from  his 
majesty  ;  it  was  enacted,  by  the  statute  43  Geo.  III.  c.  140,  that "  it 
"  shall  be  lawful  for  any  judge  of  his  majesty's  court  of  King's  Bench 
"  or  Common  Pleas  respectively,  or  for  any  baron  of  his  majesty's 
"  court  of  Exchequer,  of  the  degree  of  the  coif,  at  his  discretion,  to 
*♦  award  a  writ  or  writs  of  habeas  corpus,  for  bringing  any  prisoner 
"  or  prisoners  detained  in  any  gaol  or  prison,  in  that  part  of  the 
"  united  kingdom  of  Great  Britain  and  Ireland  called  England^ 
"  before  any  court  martial,  or  before  any  commissioners  of  bankrupt*", 
"  commissioners  for  auditing  the  public  accounts,  or  other  commis- 
"  sioners,  acting  by  virtue  or  under  the  authority  of  any  commission 
"  or  warrant  from  his  majesty,  his  heirs  or  successors,  for  trial,  or  to 
"  be  examined  touching  any  matter  depending  before  such  courts 
"  martial  or  commissioners  respectively  ;  and  the  like  proceedings 
"  shall  be  had  upon  such  writ  or  writs  of  habeas  corpus,  so  to  be 
"  awarded  as  aforesaid,  as  by  law  may  now  be  had  upon  writs  of 
"  habeas  corpus,  for  bringing  persons  detained  in  gaol  before  magis- 
"  trates  or  courts  of  record,  for  such  purposes  as  aforesaid."  The 
application  for  a  habeas  corpus  under  this  statute,  ought  to  be 
made  to  a  judge  out  of  court"^. 

And,  by  the  statute  44  Geo.  III.  c.  102-  for  the  more  effectual  ad- 
ministration of  justice  in  England  and  Ireland,  by  the  issuing  of 
writs  of  habeas  corpus  ad  testificandum  in  certain  cases ;  "  it  shall 
"  be  lawful  for  anyjudge  of  his  majesty's  courts  of  King's  Bench  or 
*'  Common  Pleas  of  England    and    Ireland  respectively,  or   any 

*  4  East,  587.  '«  bankrupt,  being  in  custody  at  the  time  of 

^  By   the  statute  5  Geo.  II.  c.  30.  §  6.  '•  his  or  her   last  examination,    although 

bankrupts  in  custody  upon  mesne  process,  "  charged   in   execution,  shall  be  brought 

were  to  be  brought  before  the  commission-  "  before  the  commissioners,  to  be  examined 

crs,    and  the  expense  thereof   paid  out  of  "  by  them,  in  the  same  manner  as   is  now 

the  estate;  if  in  execution,  the  commission-  "  practised  with  respect    to  bankrupts  in 

ers  were  to  attend  them    in  prison.     And  "  custody   on   mesne     process;     and    the 

now,  by  the  statute  49  Geo.  III.  c.  121.  §  "  gaoler  or  keeper  of  the  prison   in  which 

13.  reciting  that  great  inconveniences  had  "  such  bankrupt  is  or    shall    be  confined, 

arisen  from  the  necessity  of  the  attendance  "  shall  be  fully  indemnified,  by  the  warrant 

of  commissioners  of  bankrupt  in  prison,  to  "  of  the    commissioners,  for   bringing  up 

take  the  examinations  of  bankrupts  charged  "  such  bankrupt  for  that  purpose." 

in  execution ;  it  is  enacted,  that  "  every  c  o  Maule  &  Sel.  5S'2. 
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"  baron  of  his  majesty's  court  of  Exchequer,  of  the  degree  of  the  coif 
"  in  England,  or  any  baron  of  his  majesty's  court  of  Exchequer  in 
"  Ireland,  or  any  justice  of  oyer  and  terminer  or  gaol  delivery,  being 
"  such  judge  or  baron  as  aforesaid,  at  his  discretion,  to  award  a  writ 
"  or  writs  of  habeas  corpus,  for  bringing  any  prisoner  or  prisoners 
"  detained  in  any  gaol  or  prison,  before  any  of  the  said  courts,  or  any 
"  sitting  of  nisi  prius,  or  before  any  other  court  of  record  in  the  said 
"  parts  of  the  said  united  kingdom,  to  be  there  examined  as  a  witness 
"  or  witnesses,  and  to  testify  the  truth  before  such  courts,  or  any 
"  grand,  petit,  or  other  jury,  in  any  cause  or  causes,  matter  or  mat- 
"  ters,  civil  or  criminal,  depending  or  to  be  inquired  into  or  deter- 
"  mined  in  any  of  the  said  courts  :  And  that  every  justice  of  great 
"  session  in  Wales,  and  in  the  county  palatine  of  Chester,  shall 
"  have  the  like  authority  within  the  limits  of  his  jurisdiction''."  But 
a  habeas  corpus  ad  testificandum  will  not  lie,  to  bring  up  a  prisoner 
of  war'' :  And  where  the  application  for  it  appeared  to  be  a  mere  con- 
trivance, to  remove  a  prisoner  in  execution,  the  court  refused  to  grant 
it'^.  The  writ  being  sued  out,  should  be  left  with  the  sheriff,  or  other 
officer  in  whose  custody  the  witness  is  detained,  who  will  bring  him 
up,  on  being  paid  his  reasonable  charges*^. 

When  a  material  witness  is  going  or  resides  abroad,  so  that  he 
cannot  attend  at  the  trial,  the  party  requiring  his  testimony  may  move 
the  court  in  term  time,  or  apply  to  a  judge  in  vacation,  for  a  rule  or 
order  to  have  him  examined  on  interrogatories  de  bene  esse^,  before 
one  of  the  judges  of  the  court,  if  he  reside  in  town,  or  if  in  the  coun- 
try or  abroad,  before  commissioners  specially  appointed,  and  approved 
of  by  the  opposite  party^  The  rule  or  order  for  this  purpose  cannot 
be  obtained  without  consent,  the  depositions  of  witnesses  upon  interro- 
o-atories  not  being  the  best  existing  evidence  the  nature  of  the  case 
admits  of ;  for  though  cross  interrogatories  may  be  filed,  yet  the  full 
benefit  of  a  cross  examination  cannot  be  supplied  by  depositions^ : 
and  therefore,  without  the  consent  of  the  defendant,  the  court  on  mo- 
tion will  not  give  the  plaintiff  leave  to  examine  an  attesting  witness  to 
a  deed  upon  interrogatories,  and  to  give  such  examination  in  evidence 
at  the  trial,  on  the  ground  that  he  is  incapable  through  illness  of  at- 

a  And  see  the  statute  55  Geo.  III.  c.  157.  prisoner's  escape  ?    Id.  ilnd. 
for  the  blotter  examination  of  witnesses,  in  e  Append.  Chap.  XXXV.  §  30,31,  2. 

the  courts  of  equity  in  Ireland.  ^  1  Cromp.  229.  Append.  Chap.  XXXV. 

b  Doug.  419.  and  see  6  Durnf.  &  East,  §  33.  and  sec  2   Price,    166.    172.  8  Price, 

497.  7  Durnf.  &.  East,  745.  290.  as  to  the  practice  of  the  court  of  Ex- 

c  3  Cur.  1440.  chequer,  in  granting  the  defendant  a  com- 

il  1  Cromp.  248,  9.  ilti.  whether  the  officer  mission  to  examine  witnesses  abroad, 
may  not  require  an  indcmn'Uy,  against  tlic  s  Barnes,  447. 
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tending  in  person,  and  that  he  is  not  likely  to  recover  so  as  to  be  able 
to  attend,  notwithstanding  it  also  appears  by  the  affidavit,  that  the 
defendant  had  at  one  time  admitted  the  execution  of  the  <leed  ;  nor 
will  they,  on  these  grounds,  grant  a  rule  for  dispensing  with  the  at- 
tendance of  such  witness  at  the  triaP.  The  court,  however,  will  do 
every  thing  in  their  power  to  make  the  parties  consent,  when  neces- 
sary ;  as  by  putting  off  the  trial,  at  the  instance  of  the  defendant,  if 
the  plaintiff  will  not  consent*^ ;  and  if  the  defendant  refuse,  the  court 
will  not  give  him  judgment  as  in  case  of  a  nonsuit.  In  the  Exche-. 
quer,  the  court  will  grant  a  commission  to  examine  a  witness  who  is 
in  this  country,  on  an  affidavit  of  his  being  under  a  necessity  of  going 
abroad  before  the  day  of  trial,  although  the  cause  be  not  at  issue,  and 
the  answer  has  not  come  in". 

The  rule  or  order  being  obtained,  for  the  examination  of  wit- 
nesses on  interrogatories,  a  commission'^  issues,  when  necessary,  on  a 
a  ^we  shilling  stamps ;  ni\([  interrogatories^  which  ought  not  to  be 
leading,  are  prepared,  and  copied  on  a  similar  stamp%  and  signed  by 
a  counsel  or  serjeant :  This  done,  a  copy  of  the  interrogatories  is 
given,  on  a  four- penny  stamps,  to  the  opposite  attorney,  with  notice 
of  the  time  when  the  witness  is  to  be  examined,  in  order  that  he 
may  file  cross  interrogatories'*,  if  he  think  proper.  At  the  time  ap- 
pointed, the  witness  is  taken,  with  the  interrogatories,  to  the  judge's 
chambers,  or  before  the  commissioners  appointed  by  the  rule  or  order, 
where  he  is  examined  ;  and  his  depositions  being  taken  and  sworn  to, 
copies  are  made  out,  on  four-penny  stamped  paper',  and  delivered  to 
the  party  requiring  them.  It  is  no  objection  to  the  proceedings  under 
a  commission  to  examine  witnesses  abroad,  that  a  clerk  to  the  plain- 
tiff's attorney  is  appointed  one  of  the  commissioners,  and  settled 
the  draft  of  the  depositions  of  one  of  the  plaintiff's  witnesses''.  And 
where  a  commission  directed  the  commissioners  to  examine  the  wit- 
nesses on  interrogatories,  and  to  reduce  the  examinations  into  writing 
in  the  English  language,  and  send  the  same  to  England,  and  to 
swear  an  interpreter,  to  interpret  the  depositions  of  such  witnesses  as 
did  not  understand  the  English  language ;  and  it  appeared  by  the  re- 

a  4  Taunt.  46.  and  see  2  Chit.  Rep.  ]99.  §  III.  55  Geo.  III.  c.  134.   Sc/ted.  Part  II.  § 

''  Cowp.  174.  Doug.  419.  and  see  1  Bos.  III. 

&  Pul.  210.  J^nte,  832.  f  Append.  Chap.  XXXV.  §  38,  9.  41. 

c  1  Price,  449.  and  see  zV/.  381.  as  to  the  g  Stat.  48  Geo.    HI.  c.   149.  Scked.  Part 

costs  of  witnesses  in  that  court.  II.  §  III.  55  Geo.  III.  c.  184.  Sc/icd.  Part  II. 

d  Append.  Chap.  XXXV.   §  34.  and  for  §111. 

the  oath   of  the   witnesses,   commissioners,  h  Append.  Chap.  XXXV.  §  40. 

and  clerks,  see  id.  §  35,  6,  7.  i  55  Geo.  III.  c.  ]  84.  Sc/ted.  Part  17.  §  III. 

«  Slat.  48  Geo.  III.  c.  149.  Sched,  Part  II.  ^  4  Moore,  424. 
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turn,  that  the  depositions,  in  the  first  instance,  were  reduced  into 
writing  in  the  foreign  language,  and  translated  by  the  interpreter 
into  the  English  language,  within  an  interval  of  six  weeks  ;  the 
court  held,  that  the  commission  was  well  executed,  by  the  commis- 
sioners returning  the  depositions,  so  translated  into  the  English  Ian* 
guage*. 

As  the  depositions,  however,  are  only  taken  de  bene  esse,  they  can- 
not be  made  use  of,  if  the  witness  should  happen  to  be  in  this  country 
at  the  time  of  the  triaP.  And,  to  entitle  a  party  to  read  depositions 
taken  upon  interrogatories,  it  is  not  sufficient  to  shew  that  the  witness 
is  a  seafaring  man,  and  that  he  lately  belonged  to  a  vessel  lying  in 
the  river  Thames,  without  proving  that  any  efforts  had  recently  been 
made  to  find  him<=.  But  the  rule  is  not  to  be  taken  so  strictly,  as  to 
render  it  absolutely  necessary  that  a  witness  who  is  about  to  go  abroad, 
should  be  on  his  voyage  when  the  trial  comes  on  :  If  the  ship  has 
sailed,  though  it  may  have  put  back,  or  if  the  witness  be  on  board 
and  the  ship  ready  to  sail,  though  prevented  by  contrary  winds,  that 
it  seems  would  be  sufficient*^.  A  copy  of  the  deposition  of  a  witness, 
examined  upon  interrogatories  at  the  chief  justice's  chambers,  signed 
by  the  chief  justice,  and  delivered  out  by  his  clerk,  must  be  taken 
prima  facie  to  be  a  correct  copy  of  what  has  been  sworn  by  such 
witness  ;  nor  need  the  original  examination  be  produced,  unless  some 
suspicion  of  forgery  be  thrown  upon  the  signature  of  the  deponent*. 
And  depositions  taken  under  an  old  commission,  may  it  seems  be  ad- 
mitted, without  producing  the  commission,  as  it  may  be  presumed  to 
be  lost ;  but  it  is  otherwise  in  the  case  of  a  recent  transaction,  where 
the  depositions  have  been  lately  taken  :  In  the  latter  case,  the  com- 
mission should  be  produced  ;  but  there  is  no  occasion  to  produce  the 
bill  and  answer  upon  which  it  was  founded,  provided  the  authority 
under  which  the  depositions  were  taken  be  produced*^.  If  the  master 
of  a  vessel,  examined  on  interrogatories,  refer  to  his  log  book,  the 
parts  referred  to  may  be  read  as  part  of  his  depositions^.  And  if  one 
of  the  questions  refer  to  a  letter,  the  letter  must  be  produced,  or 
the  whole  of  the  examination  will  be  rejected :  The  party  cannot 
abandon  the  particular  question  only''.  When  a  witness  is  examined 
on  interrogatories  by  the  plaintiff,  and  cross  interrogatories  on  the  part 
of  the  defendant,  although  it  should  appear,  when  his  evidence  is  read 

a  4  Barn.  &  Aid.  377.  e   i  Cainpb.  101.  Willis  on  Inlerrogatories, 

b  2  Salk.  691.   12  Mod.  493.  and  see  Lul.  27. 
Ni.  Pri.  239.  1  Campb.  172.  1  Chit.  Rep.  f  6  Esp.Rep.  85. 

89.  faj.  g  1  Campb.  171. 

«  1  Campb.  171.  ii  5  Esp.  Rep.  246. 

d  6  Esp.  Rep.  92. 
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at  the  trial,  that  he  was  an  interested  witness,  and  ought  to  have  been 
released,  his  evidence  notwithstanding  may  be  read,  without  proving 
him  to  have  been  released  previous  to  such  examination  :  The  ob- 
jection is  too  late  at  the  trial ;  and  should  have  been  made  at  (he  time 
he  was  examined^ :  or  the  court  should  be  moved  to  suppress  the 
deposition,  if  it  be  illegally  or  irregularly  taken,  without  staying  till 
it  be  produced  at  nisi  prius^. 

The  party  succeeding  is  not  entitled  to  the  costs  of  examining  his 
witnesses  on  interrogatories,  or  taking  office  copies  of  depositions  ; 
but  the  party  whose  witnesses  are  examined  pays  his  own  expense, 
unless  it  be  otherwise  expressed  in  the  rule*'.     And  this  holds  as  well 
with  regard  to  witnesses  examined  abroad,  as  in  this  country** :     The 
reason  is,  that  by  the  practice  of  the  court  of  Chancery,  a  party 
applying  for  a  commission  to  examine  witnesses  on  his  behalf,  must 
pay  the  expenses ;  and  unless  the  courts   of  law  adopted  the  same 
rule,  with  respect  to  the  party  applying  for  leave  to  examine  witnesses 
abroad  on  depositions,  which  cannot  be  done  without  the  other  party's 
consent,  such  consent  would  never  be  given,  but  the  applicant  would 
be  driven  to  the  expense  of  applying  for  a  commission*.     But,  in 
the  Common  Pleas,  where  the  rule  of  court  for  examining  witnesses 
by  commission,  expressed  that  the  depositions  of  witnesses  at  Ham- 
hurgh   and    Lubeck   were  to   be   taken,    and   the  commission    was 
directed  to  persons  at  Hamburgh,  and  the  costs  were  ordered  to 
abide  the  event  of  the  trial,  the  expenses   of  bringing  witnesses  from 
Lubeck  to  Hamburgh  were  allowed  on  taxation''.     The  defendant 
having  put  off  the  trial,  on  the  terms  that  a  witness,  who  was  going 
abroad,  should  be  examined  on  interrogatories,  the  court  of  King's 
Bench  held,  that  the  plaintiff  having  detained  the  witness  until  the 
trial,   after    he    had    been    examined   on   interrogatories,   and    cross 
examined  by  the  defendant,  was  entitled  to  the  costs  of  the  detention  ; 
but  that  the  defendant  was  entitled  to  deduct  his  costs  of  the  inter- 
rogatories for  cross  examining  the  witness^. 

By  the  statute  13  Geo.  III.  c.  63.  §  44.  it  is  enacted,  that  "  when 
"  and  as  often  as  the  East  India  company,  or  any  person  or  persons 

"  Holt  Ni,  Pri.  485.  And  see  further,  as  and  did  not  abide  the  event  of  the  cause, 

to  interrogatories  at  law,  and  the  depositions  unless  it  was  so  ordered  by  the  court.     This 

thereon,  Willis  on  InterTOgalories,2i,  &c.  case  was  cited  by  the  court,  as  shewing  the 

•»  Per  Cur.  M.  20  Geo.  111.  K.  B.  rule,   in  2  East,   259.   and  see    Hullock  on 

c  2  East,  259.     In  E.  24  Geo.  III.  K.  B.  Costs,  2  Ed,  439. 

Master  Forsier,  on  being  asked  by  the  court,  «•  8  East,  393. 

said,  that   costs  of  examining  witnesses  on  e  /rf.  S93,  4. 

interrogatories,   were   always  borne  by  the  ^  3  Bos.  &  Pul.  556. 

party  obtaining  the  rule  for  that  purpose ;  8  1  Chit.  Rep.  89. 
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**  shall  commence  and  prosecute  any  action  or  suit,  in  law  or  equity, 
*'  for  which  cause  hath  arisen  in  India,  against  any  other  person  or 
"  persons,  in  any  of  his  majesty's  courts  at  Westminster,  it  shall  and 
"  may  be  lawful  for  such  courts  respectively,  upon  motion  there  to  be 
"  made,  to  provide  and  award  such  writ  or  writs,  in  the  nature  of  a 
"  mandamus  or  commission,  as  therein  mentioned,  for  the  exami- 
"  nation  of  witnesses  ;  and  such  examination  being  duly  returned, 
"  shall  be  allowed  and  read,  and  shall  be  deemed  good  and  competent 
"  evidence,  at  any  trial  or  hearing  between  the  parties  in  such  cause 
"  or  action^"  These  writs  have  been  accordingly  issued  in  several 
cases  in  the  King's  Bench'' ;  and  in  one  of  them'',  the  motion  being 
made  on  the  last  day  of  term,  the  court  awarded  such  a  writ,  even 
before  issue  joined.  And  the  court  of  Common  Pleas,  in  a  late  case, 
granted  a  m^andamus  to  the  court  in  India,  to  examine  witnesses  on 
behalf  of  the  defendant  in  a  civil  action''. 

When  a  witness  is  sent  for  from  abroad  bond  fide,  for  the  purpose 
of  the  cause,  and  not  for  any  other  purpose,  or  for  any  other  action, 
it  is  in  the  discretion  of  the  master  in  the  King's  Bench,  or  protho- 
notaries  in  the  Common  Pleas,  to  allow  the  costs  of  bringing  him  over, 
and  of  sending  him  back,  as  well  as  the  expense  of  maintaining  him 
here ;  whether  he  were  sent  for  and  arrived  before'',  or  after  the 
commencement  of  the  action^ :  And  where  a  foreigner,  being  in  this 
country  before  tlie  commencement  of  an  action,  was  detained  to  give 
evidence  upon  a  trial,  the  courts  will  allow  the  costs  of  detaining  him, 
computed  from  ti»e  day  of  the  writ  sued  out,  to  the  day  of  trials,  go, 
where  the  captain  of  a  merchant's  shij),  domiciled  in  this  country, 
was  detained  by  the  plaintiff  for  a  considerable  time,  to  give  evidence 
in  a  cause,  before  it  was  at  issue,  the   court  of  King's  Bench  held, 

^  For  the  form  of  a  rule  for  the  exami-  committed,  to  obtain  proof  of  the  matters 

nation  of  witnesses  in  India,  on  tliis  statute,  cliarged  j   §  2.  and  may  order  an  txamina- 

see  Append.  Chap.  XXXV.  §  42.  and   for  tion  on  interrogatories    de  bene  esse,  where 

the  mandamus  thereon,  id.  §  43.     And  see  viva   voce  evidence  cannot  conveniently  be 

the  statutes  24  Geo.  HI.  c.  23.  for  establish-  had.  §  3.  and  see  8  East,  31. 

in"-   a  court    of  judicature,    for    the  more  ^  Mullich  v.  Luihingion,  M.  26  Geo.  III. 

speedy  and  eftectual  trial  of  persons  accused  K.  B.  East  India  Company  v.  Lord  Maiden, 

of  offences   committed   in  the  East  Indies  ;  E.  32  Geo.  III.  K.  B.  Tnif/ar  v.  East  India 

§  78.  81,  and  42  Geo.  III.  c.  85.  by  which  Company,  M.  33  Geo.  III.  K.  B. 

offences  committed  by  persons  employed  in  ^  Spalding  v.  Mure,  T.  So  Geo.  III.  K.  B,. 

any  public  service    abroad,    may  be    pro-  1  Brod.   &  Bing.  519.   4  Moore,  313» 

secuted    in  tlie    court  of   King's  Bench    in  S.  C. 

England;  §  1.  and  thai  court  is  authorized  «  4  Taunt.  55.  3  Taunt.  379.  contra. 

on  motion  to  award  a  writ  of  mandamus  to  ^1  Marsh.  563.  4  Taunt,  695.  contra^ 

any  court  of  judicature,   or  the  Governor,  B  4  Taunt,  697. 
&c,  of  the  country  where  the  offence  was 
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that  the  master  was  at  liberty,  in  taxing  the  costs,  io  allow  the 
expense  of  maintaining  the  witness  cluring-  such  dete^tion^  But 
it  is  not  usual,  in  that  court,  to  allow  merchants  coming  from 
abroad  as  witnesses,  a  compensation  for  their  loss  of  time''.  And 
where  A.  furnished  goods  abroad  for  B.  the  owner  of  a  ship,  at  the 
request  of  C.  the  captain,  who  drew  the  bills  on  B.  payable  to  A. 
which  B.  refused  to  accept,  whereupon  A.  sent  for  a  witness  from 
abroad,  for  the  support  of  an  action  against  B.,  pending  which  C.  ar- 
rived in  this  country,  and  A.  then  discontinued  his  action  against 
B.  and  commenced  another  against  C,  in  which  he  recovered  by 
means  of  the  witness  he  had  brought  from  abroad,  the  court  of 
Common  Pleas  held,  that  C.  was  only  liable  for  the  costs  of  the  wit- 
ness while  detained  in  this  country,  and  not  for  those  of  bringing  him 
over,  or  of  sending  him  back*^. 

In  the  King's  Bench,  the  expenses  of  a  person  sent  to  inquire  after 
the  subscribing  witnesses  to  a  bond,  are  not  allowed  on  the  taxation 
of  costs'^ :  nor  will  the  court  allow  the  expenses  of  witnesses,  if 
brought  too  early  to  attend  a  trial  at  the  assizes%  But  the  court  will 
not  direct  the  master  to  review  his  taxation,  because  he  has  allowed 
for  witnesses  who  were  not  called^  And  where  there  is  reasonable 
ground  for  supposing  that  the  evidence  of  a  witness  will  be  admissible, 
the  master  may  allow  his  expenses,  on  taxation  of  costs,  against  the 
other  j)arty^.  In  the  Common  Pleas,  no  costs  are  allowed  for  a  wit- 
ness, who  has  not  been  paid  belbre  the  claim  is  made''.  But  where 
the  plaintiff  had  subpana'd  witnesses,  and  paid  their  expenses 
after  they  had  been  previously  siibpoena'd  by,  and  received  their  ex- 
penses from  the  defendant,  without  the  knowledge  of  the  plaintiff, 
the  court  allowed  the  latter  the  expenses  he  had  paid  those  witnesses 
for  their  attendance,  although  they  were  not  called  for  him  at  the 
trial'.  And  the  plaintiff  is  entitled  to  a  sum  paid  for  the  postage  of 
foreign  letters,  sworn  to  be  solely  applicable  to  the  cause''.  Com- 
pensation for  loss  of  time,  in  attending  as  witnesses,  is  only  allowed 
to  medical  men  and  attornies'  :    Merchants  coming  from  abroad  as 

a  1  Barn,  &  Cies.   276.  2  Dowl.  &  Ryl.  c  2  Chit,  Rep.  200. 

424.  S.  C.  f  Id.  ihid. 

b  5  Maule  &,  Sel.  156.  and  see  4  Moore,  g  1  Barn.  &  Cres.  2G7. 

300.  1  Drod.  &  Bing.  515.  S.  C.  3  Brod.  &  »■  3  Bred.  &  Bing.  292. 

Bing.  72.  292.  '  7  Taunt.  337.  1  Moore,  76.  S.  C. 

c  6  Taunt.  88.  1  Marsh.  463.  S.  C.  And  ''  3  Brod.  &  Bing.  292. 

see  further,   as  to  the  expenses  of  witnesses  15  Maule  &  Sel.  156.  159.  (aj.  4  Moonv, 

from  abroad,  Phil.  Evid.  4  Ed.  3,  4.  300.  1  Brod.  &  Bing.  315.  S.  C.  3  BroJ.  *; 

'^  3  Maule  &  Sel.  89.  Bing.  75.  292. 
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witnesses,  are  not  entitled  to  such  compensation''  ;  nor  scientific 
persons,  unless  they  are  medical  men,  such  as  physicians  or  surgeons'* : 
And  the  expense  of  experiments  necessarily  made  for  the  purpose  of 
affording  evidence,  on  a  point  in  dispute,  new  to  scientific  men,  is  not 
allowed  on  the  taxation  of  costs'^. 

a  5  Maule  &  Sel.  156.  Anle,  863.  «  Jd.  12. 

b  3  Brod.  &  Bing.  75. 
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Of  the  Record  o/' Nisi  Prius;   Entering  the  Cause 
for  Trial;  ayid  References  to  Arbitration. 

npHE  record  of  nisi  prius,  which  is  supposed  to  be  transcribed 
from  the  issue  roll,  contains  an  entry  of  the  declaration  and 
pleadings,  and  the  issue  or  issues  joined  thereon,  with  the  award  of 
the  venire  facias,  as  in  the  issue  or  paper  book  ;  and  is  in  nature  of  a 
commission  to  the  judges  at  nisi  prius,  for  the  trial  of  the  cause*.  It 
begins  with  the  placita,  or  stile  of  the  court,  of  the  term  issue 
was  joined  ;  and,  in  the  King's  Bench,  after  the  award  of  the  venire 
facias,  there  is  always  a  second  placita,  of  the  term  in  or  after  which 
the  cause  is  tried'' :  But,  in  the  Common  Pleas,  there  is  no  second 
placita,  when  the  parties  go  to  trial  the  same  term  issue  is  joined, 
unless  on  the  death  or  change  of  a  chief  justice*^.  The  record  then 
concludes  with  an  entry,  called  the  jurata^,  stating  that  "  the  jury  is 
respited  before  the  lord  the  king,  or  his  justices,  at  Westminster,  or 
(by  original  in  the  King's  Bencli,)  wheresoever  the  king  shall  then  be 
in  England,  until  the  return  of  the  distringas  in  the  King's  Bench, 
or  habeas  corpora  juratorum  in  the  Common  Pleas,  unless  the 
chief-justice  or  judges  of  assize  shall  first  come  on  (he  day  of  trial, 
at  the  sittings  or  assizes,  for  default  of  the  jurors,  because  none  of 
them  did  appear  ;"  and  the  sheriff  is  required  to  have  the  bodies  of 
the  jurors,  to  make  the  said  jury  accordingly  :  After  which,  at  the 
assizes  in  the  King's  Bench,  and  at  the  sittings  also  in  the  Common 
Pleas,  the  jurata  ends  with  what  is  called  the  sciendum^,  being  a 
certificate  of  the  delivery  of  the  writ  of  distringas  or  habeas  cor- 
pora, to  the  deputy  sheriff  of  the  county,  to  be  executed  according 
to  law,  &c. 

In  the  King's  Bench,  the  record  of  nisi  prius  was  formerly  made 
out  by  the  clerks  of  the  chief  clerk*^ ;  but  it  is  now  done  by  the  at- 

»  Append.   Chap.  XXXVI.    §   1,  2.  and  Common  Pleas,  on  the  death  or  removal  of 

for  the  record  in  the  Exchequer,  see  id.  §  4,  a  chief-justice  in  term  time,  see  id.  §  3, 

&c.  d  Append.  Chap.  XXXVI.  §1,2. 

^/f/.  §1.  ^  Id.  ibid. 

«=  Gilb.  C.  P.  80,  81.  1  Cromp.  234.  2  f  R.  T.  1  Jac.  II.  R.  M.  5  Ann.  reg,  1. 

Saund.  254.  b.  (8.)  Append.  Chap.  XXXVI.  K.  B. 
§  2.  And  for  the  form  of  a  placita  in  the 
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tornies ;  and  is  to  be  fairly  engrossed,  on  a  press  or  skin  of  parch- 
ment, stamped  with  a  ten  shilling  stamp''.  The  record  being  en- 
grossed, is  carried  to  the  nisi  prius  office,  where  it  is  sealed  and 
passed  ;  for  which  is  paid  seven  shillings  and  sixpence  for  the  first 
eight  sheets,  seven  shillings  for  every  eight  sheets  after,  and  sixpence 
to  the  sealer''.  In  London  and  Middlesex,  all  records  of  nisi  prius 
are  to  be  sealed,  on  or  before  the  respective  days  appointed  by  the 
lord  chief  justice,  in  the  sittings  paper,  for  their  tria^.  And  there  is 
an  old  rule  of  court,  that  no  record  of  nisi  prius,  for  the  trial  of  an 
issue  at  the  assizes,  shall  be  sealed  after  the  end  of  three  weeks 
next  after  the  end  of  the  term'' :  But  by  obtaining  a  judge's  order, 
for  which  the  clerk  is  j)aid  two  shillings,  and  which  he  will  procure 
at  his  leisure,  the  record  may  now  be  sealed  at  any  time  before  the 
assizes''.  In  causes  which  stand  over  from  one  sitting  to  anuther, 
the  records  should  be  regularly  re-sealed,  previous  to  the  sitting  to 
which  they  stand  over ;  or  in  default  thereof,  the  causes  cannot  be 
tried^. 

In  the  Common  Pleas,  the  record  of  nisi  prius  was  formerly  en- 
grossed, on  an  issue  of  a  preceding  term,  by  the  clerk  of  the  trea- 
surys ;  but  it  is  now  made  out  in  all  cases  by  the  plaintiff's  attorney, 
except  where  the  cause  is  tried  by  proviso  ;  and  should  be  engrossed 
in  a  fair  legible  character,  beginning  every  pleading  with  a  new  line, 
and  the  first  word  thereof  in  a  greater  character  than  the  rest ;  and 
where  there  are  several  counts,  they  should  be  noticed  by  figures  in 
the  margin''.  The  record  of  nisi  prius  being  engrossed,  is  taken, 
with  the  warrants  of  attorney,  to  the  clerk  of  the  warrants,  who  will 
mark  the  record  ;  it  being  a  rule  in  the  Common  Pleas,  that  the 
clerk  of  the  treasury  shall  not  sign  or  seal  any  record  of  nisi  prius, 
unless  the  same  be  first  signed  or  stamped  by  the  clerk  of  the  war- 
rants or  his  deputy,  to  the  end  it  may  thereby  appear  that  the  warrants 
of  attorney  are  duly  filed'.  The  record  is  then  taken  to  the  protho- 
notaries,  who  sign  it,  and  are  required  to  take  care  that  it  is  properly 
engrossed''  ;  after  which  it  is  signed  and  sealed  by  the  clerk  of  the 
treasury  :  and  it  is  a  rule,  that  records  of  nisi  prius  for  the  assizes, 

»R.  M.  5  Ann.  reg.   1.   {L).  K.  B.  St:it.  «  R.T.  31  Car.  II.  {aj.  K.  B. 

48  Geo.  III.  c.   149.  Sched.  Part  II.  §   III.  *■  R.  E.  33  Geo.   III.  K.  B.  2  Wils.   144. 

35  Geo.  III.  c.  184.  Sched.  Part  II.  §  III.  C.  P. 

b  R.  M.  5  Ann,  reg.  1.  fa  J.  K.  B,  8  R.  M.  1654.  §  21.  R.  T.  29  Car.  II.  reg. 

c  R.  E.  7  Geo.  I.  K.  B.  2.  C.  P. 

d  R.  ']'.  31  Car.  II.  K.  B.  and  see  former  '»  R.  T.  29  Car.  II.  reg.  1.  C.  P. 

ruks  of  T.  15  Car.  II.  reg.  2.  R.  H.  15  &  16  >  R.  H.  2  &  3  Jac.   11.  C.  P.  Anie,  92. 

Car.  IF.  reg.  1.  R,  II.  20  &  21  Car.  II.  K.  B.  617. 

E.  T.  :9  Car.  II.  reg.  4.  C.  P.  k  R.  T.  29  Car.  II.  reg.  2.  C.  P. 
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shall  be  sifjned  by  the  prothonotaries,  and  si^^ned  and  sealed  by  the 
clerk  of  the  treasury,  within  three  weeks  next  alter  the  end  of  every 
Hilary  term,  and  of  every  Trinity  term,  unless,  for  reasonable  cause, 
a  special  warrant  shall  be  obtained  for  that  purpose*. 

If  the  issue  has  not  been  previously  entered  of  record,  it  must  be 
so  entered,  or  at  least  an  incipitur  made,  before  the  passing  of  the 
record  of  nisi  prius  :  For  it  is  a  rule  of  court  in  the  King's  Bench, 
that  "  no  record  of  nisi  prius  shall  be  sealed,  or  passed  at  the  nisi 
prius  office,  by  the  custos  brevium,  or  any  clerk  of  that  office,  before 
the  issue  in  that  cause  be  fairly  entered  on  record,  or  an  incipitur 
thereof,  and  such  entry,  with  the  record  of  nisi  prius,  be  first  brought 
to  and  signed  by  the  secondary  ;  for  which  no  fee  shall  be  demanded 
or  paid,  but  the  usual  and  accustomed  fee  due  to  the  chief  clerk,  for 
entry  of  such  issue  on  record''."  And  in  the  Common  Pleas  it  is  a 
rule,  that  the  prothonotaries  shall  not  sign  any  record  of  nisi  prius, 
until  the  issue,  or  an  incipitur  thereof,  shall  be  fairly  entered  upon 
record,  and  the  fees  first  paid  for  the  entry  thereof^  In  practice  it  is 
usual,  in  the  King's  Bench,  when  the  issue  has  not  been  previously 
entered,  to  make  an  incipitur  on  a  roll  of  the  term  issue  was  joined, 
and  to  take  the  roll,  record  oi  nisi  prius,  and  draft  of  the  issue,  to  the 
clerk  of  the  judgments;  who  enters  the  issue,  and  marks  the  roll, 
record  and  issue  paper,  taking  three  shillings  and  sixpence  for  the 
first  ten  sheets,  and  one  shilling  for  every  six  more.  Parol  evidence 
is  inadmissible,  to  prove  the  day  on  which  a  cause  was  tried  at  nisi 
prius;  but  it  should  be  proved  by  the  production  of  the  nisi  prius 
record''. 

In  the  Exchequer,  the  record  begins  with  the  placita^,  or  stile  of 
the  court;  and  after  setting  out  the  pleadings,  as  in  the  issue^,  pro- 
ceeds with  the  award  of  the  writ  of  venire  facias,  and  the  sheriff's 
return  thereto,  of  a  panel  of  the  names  of  the  jurors ;  and,  on  their 
non-appearance,  a  distringas  is  awarded  for  bringing  them  in  ;  after 
which  the  record  concludes  by  requiring  the  parties  to  attend  before 
the  chief  baron,  or  justices  of  assize,  on  the  day  of  trial,  and  after- 
wards in  court,  to  hear  judgment^ :  And  if  the  cause  is  to  be  tried  in 
the  country,  a  commission  issues  to  the  justices  of  assize,  for  the  trial 
of  it'' ;  the  statute  o{  nisi  prius  extending  only  to  the  courts  of  King's 

a  R.  T.  29  Car.  II.  reg.  2.  C.  P..  R.  M.  1654.  §  21.  C.  P.  Ante,  792. 

b  R.  Rl.  5  Ann.  reg.  1.  K.  B.  Sea  also  the  ^  6  Esp.  Rep.  80.  83. 

rules  of  H.   1649.    E.   1657.  T.   1  Jac.  U.  e  Append.  Chap.  VIII.  §  112. 

K.  B.  R.  E.  5  W,  &  M.  reg.  1.  C.  P.  Ante,  'Append.  Chap.  XXXI.  §  6. 

792.  K  Append.  Chap.  XXXVI.  §  4,  5. 

c  R.  E.  5  W.  &  M.  reg.  1.  C.  P.  and  see  ''  Id.  §  8. 
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Bench  andX!omraon  Pleas'.  This  commission  contains  a  clause  of 
mittimus^ :  And  when  the  cause  is  to  be  tried  in  a  county  palatine, 
a  writ  of  mittimus  is  issued  in  the  King's  Bench  and  Common  Pleas, 
as  well  as  in  the  Exchequer,  for  carrying  down  the  records 


The  parties  being  prepared,  and  ready  to  proceed,  the  cause  is 
entered  for  trial,  with  the  clerk  of  the  papers  in  the  King's  Bench,  or 
secondaries  in  the  Common  Pleas,  on  a  trial  at  bar  ;  or  with  the 
marshal,  at  nisi  prius. 

In  the  King's  Bench,  the  old  rule  for  entering  causes  in  London 
and  Middlesex  was,  that  unless  they  were  entered  with  the  chief 
justice,  two  days  before  the  sittings  at  which  they  were  to  be  tried, 
the  marshal  might  enter  a  ne  recipiatur,  at  the  request  of  the  defen- 
dant or  his  attorney'^ :  And  this  rule  still  holds,  with  regard  to  trials 
at  the  sittings  in  terra.  But  if  a  cause  was  to  be  tried  at  the  sittings 
after  term,  a  ne  recipiatur  could  not  be  entered,  until  after  procla- 
mation made,  by  order  of  the  chief  justice,  for  bringing  in  the  record  : 
and  then,  if  the  record  was  not  brought  in,  the  defendant's  attorney 
might  enter  a  ne  recipiatur^.  There  was  formerly  a  rule  in  this 
court,  as  well  as  in  the  Common  Pleas,  that  no  cause  should  be  set 
down  for  trial,  until  the  record  was  brought  in;  but  that  rule  has  been 
departed  from  in  both  courts,  for  the  convenience  of  suitors  :  Parties 
often  set  down  their  causes  before  the  records  are  brought  in  ;  and  it 
frequently  happens,  that  the  causes  are  compromised,  before  they 
proceed  to  the  length  of  carrying  in  the  record^.  At  present,  by 
a  late  rule  of  the  King's  Bench,  "  all  causes  to  be  tried  at  the  sittings 
after  term,  must  be  entered,  and  the  records  delivered  to  the  marshal, 
at  the  times  following  :  viz  the  causes  in  Middlesex,  the  first  day  of 
the  sitting  after  term  in  3Iiddlesex ;  and  the  causes  for  London,  two 
days  before  the  adjournment  day  in  London".'"'  Special  jury  causes 
are  appointed  for  particular  days  :  And,  in  term  time,  the  rule  for 
a  special  jury  must  be  served  a  reasonable  time  before  the  day  of 
triaP.  At  the  sittings  after  term,  it  is  a  rule,  that  "  no  cause  shall  be 
tried  by  a  special  jury  in  Middlesex  or  London,  unless  the  rule  for 
such  jury  be  served,  and  the  cause  marked  in  the  marshal's  book 

*  Ante,  807.  f  j  DqwI.  &  Ryl.  181.  /^er  Abbott,  Ch.  J. 

b  Append.  Chap.  XXXVI.  §  8.  g  R.  H.  34  Geo.  III.  K.  B.  and  see  A'o- 

c  Id.  §  9,  10,  11,  12.  lice,  M.  17  Geo.  II.  K.  B. 

«1  R.  H.  !5  &  16  Car.  II.  reg.  2.  K.  B.  »>  2  Barn.  &  Aid.  400.  1  Chit.  Rep.  234. 

c  R.  M.  4  Ann.  (a).  K.  B.  S.  C.   Ante,  844. 
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as  a  special  jury,  on  or  before  the  day  preceding  the  adjournment  day 
in  Middlesex  and  London  ^especlively^" 

In  the  Common  Pleas,  it  appears  to  have  been  formerly  a  rule,  that 
records  of  nisi  prius  in  London  and  Middlesex,  should  be  entered  in 
the  marshal's  book,  two  days  at  least  exclusive  before  the  day  of  trial, 
according  to  the  ancient  course  ;  or  in  default  thereof,  a  we  recipiatur 
might  be  entered'' :  and  accordingly  it  washolden,  that  in  London  and 
Middlesex,  ne  recipiaturs  might  be  entered,  after  eight  o'clock  in 
the  evening,  the  day  next  but  one  before  the  day  of  sitting^  After- 
wards the  practice  was,  that  no  record  or  writ  of  nisi  prius  would  be 
received  at  any  sitting  after  terra  in  Middlesex,  unless  the  same  was 
delivered  to  and  entered  with  the  marshal,  within  two  days  after  the 
last  day  of  every  term  ;  nor  at  any  sitting  after  term  in  London, 
unless  the  same  was  delivered  to,  and  entered  with  the  marshal,  the 
day  before  the  day  to  which  the  sitting  in  London  should  be  adjourned'*. 
But  now  the  rule  is,  that  all  records  of  nisi  prius  for  the  sittings  after 
term,  in  London  and  Middlesex,  shall  be  passed  with  the  clerk  of  the 
treasury,  and  the  causes  entered  with  the  marshal,  two  days  at  least 
before  the  adjournment  day  ;  and  in  default  thereof,  the  defendant 
may,  after  eight  o'clock  in  the  evening  of  the  second  day  preceding 
the  adjournment  day,  enter  a  ne  recipiatur^ :  which  in  effect  restores 
the  old  practice.  And  it  is  also  a  rule,  that  no  cause  can  be  tried  by 
a  special  jury  in  Middlesex  or  London^  unless  the  rule  for  such  spe- 
cial jury  shall  be  served,  and  the  cause  marked  in  the  marshal's  book 
as  a  special  jury  cause,  two  days  previous  to  the  adjournment  day,  in 
31iddlesex  or  London  respectively'.  In  the  Exchequer  it  is  a  rule^, 
that  "  all  causes  to  be  entered  for  trial  in  London  and  Middlesex, 
shall  be  entered  as  follows,  that  is  to  say,  if  notice  of  trial  shall  be 
given  at  any  sitting  within  term,  two  days  before  the  day  of  sitting  ; 
and  if  at  a  sitting  after  term,  before  ei^^/ii  o'clock  in  the  evening  of 
the  day  before  the^r«<  day  of  such  sitting,  or  before  eight  o'clock  in 
the  evening  of  the  day  before  the  day  on  which  such  sitting  shall  be 
adjourned  ;  and  that  if  the  same  shall  not  be  so  entered  for  such  sit- 
tings respectively,  a  ne  recipiatur  may  be  entered." 

a  R.  T.  30  Geo.  III.    R.  H.  44  Geo.  III.  <=  Cas.  Pr.  C.  P.   37.  N.  H.  8  Geo.  I.  §  2. 

K.  B.   10   East,   1.  2  Campb.   Introd.  XII.  n.  C.  P. 

b  R.  E.   1  Jac.  II.  Teg.  2.   C.  P.  and  see  •>  N.  E.  2  Geo.  III.  C.  P.  Barnes,  494. 

N.  H.  8  Geo.  I.  §  2.  C.  P.  but  see  R.  M.  e  R.  H.  32  Geo.  III.  C.  P. 

1654.  §  21.  C.  P.  by  which  it  appears  that  ^  R.  T.  52  Geo.  III.  C.  P.  4  Taunt.  600. 

the   ancient  course,  in  London  and  Middle-  2  Chit.  Rep.  378.  Ante,  870,  71. 

sex,    was  to  enter  causes   in  the  marshal's  8  R.  T.  29  Geo.  III.  in  Scao,  Man.  Ex. 
book,  four  days  before  the  trial.                       ,    Append.  222.  8  Price,  502. 


872  OF   ENTERING    THE    CAUSE. 

At  the  assizes,    it   is  a    rule,    that   the  writ  and  record  shall  be 

entered  together^ ;  And,  by  an  order  of  all  the  judges,  "  no  writ  and 

record  of  nisi  prius  shall  be  received,  in  any  county  in  England, 

unless  they  shall  be  delivered  to,  and  entered  with  the  marshal,  before 

the  first  sitting  of  the  court  after  the  commission  day,  except  in  the 

county  of  York  ;  and  there  the  writs  and  records  shall  be  delivered  to 

and  entered  with  the  marshal,  before  the  first  sitting  of  the  court  on 

the  second  day  after  the  commission  day,  otherwise  they  shall  not  be 

received''."     The  court  will  not  allow  a  cause  to  be  entered  for  triab 

with  the  marshal,  after   the  regular  time,  though   there   be   no   ne 

recipiatur  entered  by  the   defendant*^.    And   both   in    London  and 

Middlesex,  as  well  as  at  the  assizes,  every  cause  shall  be  tried  in 

the  order  in  which  it  is  entered,  beginning  with  remanets,  unless  it 

shall  be  made  out  to  the  satisfaction  of  the  judge  in  open  court,  that 

there  is  reasonable  cause  to  the  contrary  ;  who  thereupon  may  make 

such  order  for  the  trial  of  the  cause,  so'  to  be  put  off,  as  to  him  shall 

seem  jusf^.   The  court  in  bank,  however,  will  not  give  directions  as  to 

the  order  in  which  a  special  jury  cause  shall  be  tried    at  nisi  prius, 

though  the  special  jury  appears  to  have  been  obtained  for  delay*: 

But  where  a  cause  was  set  down  for  the  first  sittings  in  term,  and  the 

defendant  obtained  a  rule  for  a  special  jury,  the  chief  justice  directed 

that  the  cause  should  be  tried  at  the  second  sittings,  on  a  suggestion 

that  the  rule  was   obtained   with  that  view^     The  fact  of  a  cause 

being  set  down  in  the  written  list  of  causes  at  nisi  prius,  is  notice  to 

the  attorney,  that  it  may  be  tried  at  any  time  in  the  course  of  the  day  : 

and  therefore,  where  a  cause  had  been  for  several  days  in  that  list, 

and  was  at  length  tried  out  of  its  order,  as  an  undefended  cause,  in 

he  absence  of  the  defendant's  attorney,   the  court  granted  a  new  trial 

only  on  payment  of  costs^.     And  where  a  cause,  which  stood  in  the 

printed  paper  below  the  last  cause  mentioned  in  the  written  list,  was 

taken  out  of  its  turn,  and  tried  as  an  undefended  cause,  the  counsel 

for   the    defendant  objecting  thereto,  and  declining  to  appear;  the 

court  held,  that  the  trial  was  regular,  and  refused  a  new  trial,  though 

a  R.  T.  10  &  1 1  Geo.  II.  K.  B.    Sc  C.  P.  for  the  fees  payable  to  the  marshal,  for  put- 

b  R.  H.  14  Geo.    II.   3  Cam pb.  365.     In  ting  in  the  record  of  ?2w?>rm  at  the  assizes, 

this  order,  there  is  an  exception  of  the  county  see  R.  E.  13  Jac.  I.  K.  B. 

of  Norfolk,  as  well  as  that  of  Yark  :  but  by  eg  Dowl.  &,  Ryl.  Ni.  Pri.  6. 

a  subsequent  order  of  the  judges,  in   H.  32  <1  R.   H.    14  Geo.   II.  and  Notice,  M.  17 

Geo.  III.    the    time  allowed  for  delivering  Geo.  II.  K.  B. 

and  entering  writs  and  records  of  nisi  prius,  e  i  chit.  Rep.  489.  faj.  and  see  7  Taunt. 

at  the  assizes  for  the  county  of  Norfolk,  or  390.  A>t(e,  846. 

city  of  Norwich,    is  the    same   as  in  other  f  1  Chit.  Rep.  489.  and  see  id.  534. 

counties.  Man.  Ex.  Append.  22?,  3.     And  s  3  Barn.  &  Aid.  328. 
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on  payment  of  costs,  without  an  affidavit  of  merits".  If  a  witness 
be  suddenly  taken  ill,  the  judge  at  nisi  prius^  we  have  seen**,  will 
order  the  trial  to  stand  over  till  a  future  day  in  the  same  sittings, 
when  he  is  likely  to  attend,  though  he  will  not  put  off  the  trial  on  that 
ground  to  a  future  sittings  :  Nor  will  he  try  a  cause  out  of  its  order, 
for  the  purpose  of  preventing  an  injunction  in  equity,  against  pro- 
ceeding to  trial*^.  And  in  the  Common  Pleas  it  is  a  rule,  that  the 
court  will  never  put  off  the  trial  of  a  cause,  upon  the  consent  of  the 
parties  or  counsel  at  nisiprius  ;  but  the  plaintiff  must  either  proceed 
to  try,  or  withdraw  his  record**. 


The  cause  being  entered,  stands  ready  for  trial  at  the  bar  of  the 
court,  or  before  the  judge  at  nisi  prius ;  And  in  this  stage  of  the 
proceedings,  or  more  commonly  at  the  trial,  when  one  or  other  of  the 
parties  is  fearful  of  the  event,  the  matter  in  dispute  is  sometimes  re- 
ferred to  arbif ration.  This  mode  of  terminating  differences  will  be 
the  subject  of  the  remainder  of  the  present  chapter.  But  it  should  be 
observed,  that  the  doctrine  of  arbitration  is  not  necessarily  connected 
with  a  suit  at  law,  as  it  frequently  exists  where  no  suit  is  depending  ; 
being  a  mode  of  settling  disputes,  by  agreement  of  the  parties  to 
refer  them  to  the  decision  of  one  or  more  indifferent  persons  as  arbi- 
trators. 

Arbitrations  are  of  two  kinds  ;  first,  when  there  is  a  cause  depend- 
ing in  court ;  and  secondly,  when  no  cause  is  depending.  The  sub- 
mission, in  tlie  former  case,  is  either  by  rule  of  court%  or  judge's 
orderly  before  the  trial,  or  by  order  of  nisi  prius  at  the  trial",  which 
may  be  afterwards  made  a  rule  of  court ;  and  upon  a  submission  of  this 
kind,  the  plaintiff  usually  takes  a  verdict  for  his  security,  particularly 
when  there  is  special  bail,  who  would  not  otherwise  be  liable  for  the  sum 
awarded.  In  the  other  case,  the  submission  is  by  agreement  of  the 
parties,  which  is  either  in  writing,  or  by  parol ;  or  by  the  positive 
directions  of  an  act  of  parliament,  as  in  tlie  case  of  inclosure  acts. 
After  an  order  of  nisi  prius  had  been  made  to  refer  a  cause  to  arbi- 
tration, with  the  consent  of  the  defendant's  counsel  and  attorney,  the 
court  of  Common  Pleas  would  not  set  it  aside,  on  an  affidavit  by  the 
defendant,  expressly  denying  his  attorney's  authority  to  refer  ;  though 

»  5    Barn.   8c   Aid.  907.   1  Dowl.   &  RyL  ^  2  Taunt.  221.  ^«/e,  833. 

53.    S  C.  and  see  2  Chit.  Rep.  269.  e  Append.  Chap.  XXXVI.  §  13. 

l>  Anle,  832,  3.  f  Jd.  §  14,  15. 

c  1  Campb.  559.  and  see  1  Stark.  Ni.  Pri  S  M  §  16. 
31.  63. 
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the  application  was  made  before  any  step  taken  by  the  arbitrator, 
except  the  appointment  of  a  meeting*.  So,  after  tiie  parlies  at  nisi 
prius  had  entered  into  a  rule  of  court,  arranging  the  terms  of  alter- 
nate enjoyment  of  a  watercourse,  in  which  terms  the  defendant  was 
disappointed  of  the  expected  benefit,  the  court  of  Common  Pleas 
refused  to  open  the  rule,  and  let  the  defendant  proceed  to  trial,  upon 
putting  the  plaintiff  in  statu  quo,  or  on  any  terms  whatever'' :  But 
they  amended  an  order  of  reference  at  nisi  prius^  made  a  rule  of 
court,  by  inserting  such  omitted  matters  as  were  incident  to  the  sub- 
stance of  the  agreement  between  the  parties'^.  And  where  an  order 
of  nisi  prius  had  been  obtained,  upon  the  usual  terms  of  filing  no  bill 
in  equity,  &c.  the  court  permitted  it  to  be  amended,  by  striking  out 
these  words  ;  it  appearing  that  a  bill  in  equity  was  necessary  to  attain 
the  justice  of  the  case*^.  Where  an  agreement  was  entered  into  in 
the  course  of  a  cause,  by  the  parties  and  a  third  person,  but  it  was 
not  an  agreement  to  refer  matters  to  arbitration,  and  the  application 
was  not  made  at  the  instance  of  either  of  the  parties,  the  court  of 
Common  Pleas  refused  to  permit  the  agreement  to  be  made  a  rule  of 
court,  although  it  contained  a  provision  for  that  purpose^. 

References  made  by  rule  of  court  having  been  found  to  contribute 
much  to  the  ease  of  the  subject,  in  the  determining  of  controversies, 
the  parties  being  obliged  thereby  to  submit  to  the  award,  under  the 
penalty  of  imprisonment,  it  was  enacted  by  the  statute  9  and  10  W. 
III.  c.  15.  §  1.  that  "it  shall  and  may  be  lawful  for  all  merchants 
"  and  traders,  and  others  desiring  to  end  any  controversy,  suit  or 
**  quarrel,  for  which  there  is  no  other  remedy  but  by  personal  action 
"  or  suit  in  equity,  by  arbitration,  to  agree  that  their  subniission  of 
"  their  suit  to  the  award  or  umpirage  of  any  person  or  persons, 
"  should  be  made  a  rule  of  any  of  his  majesty's  courts  of  record, 
"  which  the  parties  shall  choose,  and  to  insert  such  their  agreement 
"  in  their  submission,  or  the  condition  of  the  bond^  or  promise, 
"  whereby  they  oblige  themselves  respectively,  to  submit  to  the 
"  award  or  umpirage  of  any  person  or  persons ;  which  agreement 
"  being  so  made,  and  inserted  in  their  submission  or  promise,  or  con- 
*'  dition  of  their  respective  bonds,  shall  or  may,  upon  producing  an 
"  affidavit  thereof  made  by  the  witnesses  thereunto,  or  any  one  of 
"  them,  in  the  court  of  which  the  same  is  agreed  to  be  made  a  rule, 
"  and  reading  and  filing  the  said  affidavit  in  court,  be  entered  of 

•  3  Taunt.  486.  and  sec  1  Salk.  85.  accord.  ^  4  Taunt.  254.  but  see  2  Chit.  Rep.  29. 

1  Chit.  Rep.  193.  fa).  Ante,  SB.  573.  5  Moore,  167. 

*>  5  Taunt.  628.  e  j  gj^g^  ,33 

«=  Id.  662.  f  Append.  Chap.  XXXVI.  §  17. 
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"  record  in  such  court ;  and  a  rule  shall  thereupon  be  made  by  the 
"  said  court,  that  the  parties  shall  submit  to,  and  finally  be  concluded 
"  by  the  arbitration  or  umpirage  which  shall  be  made  concerning 
"  them,  by  the  arbitrators  or  umpire,  pursuant  to  such  submission  ; 
"  and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  the 
*'  party  neglecting  or  refusing  to  perform  and  execute  the  same,  or 
"  any  part  thereof,  shall  be  subject  to  all  the  penalties  of  contemning 
**  a  rule  of  court,  when  he  is  a  suitor  or  defendant  in  such  court,  and 
"  the  court  on  motion  shall  issue  process  accordingly  ;  which  pro- 
*'  cess  shall  not  be  stopped  or  delayed  in  its  execution,  by  any 
"  order,  rule,  command  or  process  of  any  other  court,  either  of  law 
"  or  equity,  unless  it  shall  be  made  appear  on  oath  to  such  court, 
"  that  the  arbitrators  or  umpire  misbehaved  themselves,  and  that 
"  such  award,  arbitration  or  umpirage,  was  procured  by  corruption, 
"  or  other  undue  means."  The  intent  of  this  act  was  to  put  sub- 
missions, where  no  cause  was  depending  in  court,  upon  the  same 
footing  with  those  where  there  was  a  cause  depending ;  and  it  is 
only  declaratory  of  what  the  law  was  before,  in  the  latter  case*. 

This  statute,  being  confined  to  courts  of  record,  does  not  it  seems 
extend  to   the  court  of  Chancery'' :  And  it  is  also  confined  to  the 
submission  of  disputes  of  a  civil  nature  :  Therefore,  the  court  will  not 
make  a  submission  to  an  award  a  rule  of  court,  where  part  of  the 
matter  agreed  to  be  referred   has   been   made  the  subject  of  an  in- 
dictmenf^.      And  they  will  not  entertain  an   application  for  setting 
aside  an  award,  founded  upon  an  indictment  at  the  assizes,  for  not  re- 
pairing a  road,  though  the  question  in  dispute  be  of  a  civil  nature''. 
A  parol  submission  is  not  within  the  statute^ ;   nor  a  submission   in 
writing,  unless  it  is  agreed  to  be  made  a  rule  of  court :  But  where 
there  is  such  an  agreement,  it  seems  that  the  court  will  enforce  the 
execution  of  &  parol  award  by  attachment^     A  consent,  in  the  arbi- 
tration bond,  to   make   the   award  a  rule  of  court,  instead  of  the 
submission,  will  it  seems  warrant  the  interposition  of  the  court,  under 
this  act^  :  And  where  a  submission  was  by  bond,  and  at  the   end   of 
the  condition  there  was  this  clause,  and  if  the  obligor  shall  consent 
that  this  submission  be  m,ade  a  rule  of  court,  that  then,  Sfc.   the 
court  on  motion  held  these  conditional  words  to  be  a  sufficient  indi- 
cation  of  consent,   and  made  the  submission  a  rule  of  court''.     So, 

»  2  Bur.  701.  f  Barnes,  54. 

b  But  see  2  Madd.  Clian.  713.  g  Puweli  v.  Phillips,  E.  30  Geo.  III.  K.  B, 

c  8  Durnf.  &  F.ast,  320.  but  see  1 1   East,  3  East,  603.  2  Bos.  &.  Pul.  44.4.   but  see  2 

46.  T  Taunt.  422.  1  Mooie,  120.  S.  C.  Str.  1178.  conlra. 

d  2  Dowl.  &  Ryl.  265.  h  1  Salk.  72.  1  Ld.  Raym.  674.  S.  C. 
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■where  the  agreement  to  make  the  submission  a  rule  of  court  was  no 
part  of  the  condition,  but  was  thereunder  written,  and  not  signed  ;  it 
appearing  by  affidavit  that  the  subscription  was  made  before  the 
execution  of  the  bond,  it  was  taken  by  the  court  to  be  part  of  the 
condition,  as  an  indorsement  by  way  of  defeazance  is  part  of  the 
deed  ;  and  the  submission  was  made  a  rule  of  court'*.  An  agree- 
ment stamp  is  not  necessary  to  an  arbitration  bond,  though  it  con- 
tain, besides  the  usual  clauses,  an  agreement  respecting  the  manner 
in  which  the  costs  should  be  paid*". 

A  submission  to  arbitration,  by  rule  of  court,  of  all  matters  in 
difference  between  the  parties  in  the  cause,  is  not  confined  to  the 
subject  matter  in  the  particular  action  then  depending  ;  but  will 
extend  to  cross  demands  between  the  parties,  tliougli  not  pleaded  by 
way  of  set  off;  and  the  costs  being  to  abide  the  event  will  make  no 
difference"^ :  But  a  reference  of  all  matters  in  difference  in  the  cause 
between  the  parties,  is  confined  solely  to  the  matters  in  dispute  in 
that  particular  action.  A  submission  to  an  award  having  been  made 
a  rule  of  court,  between  A.  and  B.  the  parties  on  the  record,  which 
award  not  having  been  made  in  time,  the  dispute  was  referred  to  a 
second  arbitrator,  by  B.  and  C  who  were  the  real  parties  in  the  suit, 
the  court  would  not  grant  an  attachment  against  B.  for  not  obeying* 
the  award  made  by  the  second  arbitrator,  because  the  reference 
should  have  been  made  by  the  parties  on  the  record  ;  and  even  if  it 
had,  there  should  have  been  another  rule,  to  make  the  second  sub- 
mission a  rule  of  court :  And  as  the  court  had  no  jurisdiction  in  this 
case,  they  could  not  go  into  the  merits,  though  B.  consented  to  waive 
the  objection"*. 

It  was  formerly  holden,  that  a  reference  to  arbitration  was  an 
implied  stay  of  proceedings*.  But  in  the  beginning  of  Queen  Anne\s 
time,  a  rule  was  made,  that  no  reference  whatsoever,  of  any  cause 
depending  in  the  King's  Bench,  should  stay  the  proceedings  ;  unless 
it  was  expressed  in  the  rule  of  reference,  to  be  agreed,  that  all  pro- 
ceedings in  this  court  should  be  stayed*^:  And  it  has  been  frequently 
decided,  that  an  agreement  to  refer  all  matters  in  difference  to  ar- 
bitration, is  not  sufficient  to  oust  the  courts  of  law  or  equity  of  their 
jurisdictions.  When  a  reference  is  pending,  and  it  has  been  agreed 
that  it  shall  operate  as  a  stay  of  proceedings,  it  may  be  made  the 
subject  of  an  application  to  the  court  for  staying  the  proceedings, 

»  Barnos,  55.  ^  2  Durnf.  &  East,  643. 

b  2  Chit.  Rep.  40.  '  «  1  Mod.  24. 

c  2   Durnf.    &    East,  645.  2   Saund.   64.  '  2  Ld.  Raym.  789. 

(7).  S  8  Durnf,  &  East,  139. 
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until  an  award  be  made'.  But  where  it  ap|)eared  doubtful,  whether 
arbitrators  had  made  their  award  previous  or  subsequent  to  their 
receiving  notice  of  a  deed  of  revocation,  the  court  of  Common  Pleas 
would  not  stay  the  proceedings ;  but  left  the  party  to  plead  such 
matter  puis  darrein  continuance^. 

There  are  several  ways  however,  in  which  the  power  of  arbitrators 
may  be  legally  determined :  as  first,  by  the  death  of  the  parties  to 
the  submission'^,  or  any  one  of  them**  ;  or,  if  either  of  them  be  a  feme- 
sole,  by  her  marriage  before  the  award  is  made" :  secondly,  by  the 
death  of  the  arbitrators^,  or  their  not  making  an  award  within  the 
time  limited :  thirdly,  by  their  disagreement,  and  refusal  to  act  or 
intermeddle  any  further,  or  by  their  appointing  an  umpire  to  act  for 
thems :  And  fourthly,  by  the  revocation  of  the  parties;  respecting 
which  it  is  laid  down,  that  although  a  man  be  bound  in  a  bond  to 
stand  to  the  arbitrament  of  another,  yet  he  may  countermand  or  re- 
voke the  power  of  the  arbitrator  ;  for  a  man  cannot,  by  his  own  act, 
make  an  authority  power  or  warrant  not  countermandable,  which  by 
the  law  and  of  its  own  nature  may  be  countermanded^  :  But  by  this 
countermand  or  revocation  of  the  power  of  the  arbitrator,  the  bond  is 
forfeited,  and  the  obligee  shall  take  the  benefit  thereof':  And  if  the 
plaintiff  has  covenanted  to  perform  an  award,  and  an  award  be  made, 
lie  cannot,  by  revoking  his  authority,  relieve  himself  from  an  action 
o{  cocena7it^  :  nor  will  the  court  in  such  case  set  aside  the  award, 
because  it  would  deprive  the  other  party  of  his  action'.  Hence  it 
appears,  that  when  the  j)arties  execute  a  deed,  or  enter  into  an 
agreement  of  reference,  they  may  revoke  the  authority  of  the  arbi- 
trator, before  the  submission  is  made  a  rule  of  court ;  though  the 
party  may  be  liable  to  an  action  of  covenant^  for  not  performing  the 
award.     And  accordingly,  where  a  cause  was  referred  to  arbitration, 

a  Aiile,  373.  f  4  xMoore,  3, 

^  2  Moore,  30.  8  Taunt.  146.  S.  C.  «  1  Rol.  Abr.  261,  2.   ]  Sid.  428.  2  Saund. 
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under  a  judge's  order,  and  one  of  the  parties,  before  the  award  was  pub- 
lished, and  before  the  judge's  order  was  made  a  rule  of  court,  revoked 
the  submission,  and  the  arbitrator  notwithstanding  made  an  award,  the 
court  set  it  aside,  although  the  judge's  order  had  been  made  a  rule  of 
court,  before  any  application  to  set  aside  the  award*.  But  an  order  of 
nisi  prills,  referring  a  cause  to  arbitration,  not  being  revocable,''may 
be  made  a  rule  of  court,  after  notice  of  revocation  of  the  arbitrator's 
authority''.  The  court  will  not  set  aside  an  award,  on  the  ground 
that  the  party,  for  whose  benefit  the  money  was  to  be  paid,  had 
become  bankrupt,  before  the  making  of  the  award,  where  he  had 
previously  assigned  all  his  interest  in  the  sum  to  be  awarded,  to  a 
third  person^  And  where  a  case  was  referred  by  order  of  nisi  prius, 
and  after  the  reference,  but  before  the  making  of  the  award,  the  plain- 
tiff became  bankrupt ;  the  court  of  King's  Bench  held,  that  this  was 
no  revocation  of  the  submission,  and  that  the  arbitrator  might  not- 
withstanding award  a  verdict  for  the  defendant"^. 

A  matter  was  referred  by  consent  at  nisi  prius,  to  the  three  foremen 
of  the  jury,  and  before  the  award  was  made,  one  of  the  parties  served 
the  arbitrators  with  a  subpcena  out  of  Chancery,  which  hindered  their 
proceeding  to  make  the  award  ;  the  court  held  this  to  be  a  breach  of 
the  rule,  and  granted  an  attachment  nisi^.  So,  where  the  parties  upon 
a  reference  consented  to  abide  by  the  award,  and  not  to  bring  any 
bill  in  equity,  and  their  submission  was  made  a  rule  of  court,  and 
after  an  award  made,  one  of  them  filed  a  bill  in  Chancery  against  the 
other,  the  court  made  a  rule  absolute  for  an  attachment^  But  where 
parties  by  bond  agreed  to  submit  matters  in  difference  between  them 
to  arbitration,  and  that  the  submission  should  be  made  a  rule  of  court, 
it  is  competent  to  either,  even  since  the  statute  9  &  10  W.  III.  c.  15. 
to  revoke  by  deed  his  submission,  and  notify  the  same  to  the  ar- 
bitrators, before  the  authority  is  executed  ;^and  he  cannot  be  attached 
for  a  contempt  of  court,  in  not  obeying  the  award,  if  made  after  such 
revocation  and  notice,  though  the  submission  be  afterwards  made  a 
rule  of  court^ :  But  it  seems  that  it  would  be  a  contempt  to  revoke  the 
submission,  after  it  has  been  made  a  rule  of  court''.  When  an  order 
of  reference  however  is  made  at  nisi  prius,  with  the  usual  clause, 
empowering  the  court  to  award  costs  "  for  affected  delay,  or  other- 
wise wilfully  preventing  the  arbitrator  from  making  his  award,"    and 

a  1  Ring.  87.  e  1  Salk.  -JS. 

b  1  Cliit,  Rep.  200.   2  Dam.  &  Aid.  395.  '  3  Bur.  1256. 
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one  of  thft  parties,  after  the  arbitration  has  been  entered  into,  revokes 
the  arbitrator's  authority,  in  consequence  of  being  unable  to  procure 
the  attendance  of  necessary  witnesses,  he  is  not  liable  to  costs  within 
the  meaning  of  the  orders 

When  a  cause  is  referred  at  the  trial,  it  is  usual  to  get  the  witnesses 
sworn,  before  they  leave  the  court ;  otherwise  (if  required,)  they  must 
be  sworn  before  a  judge  :  And  the  order  of  nisi  prius  being  obtained 
from  the  clerk  of  nisi  prius  or  associate  in  London  or  Middlesex^  or 
from  the  associate  at  the  assizes,  the  arbitrator  will  make  an  appoint- 
ment in  writing,  of  a  time  and  place  for  the  parlies  and  their  witnesses 
to  attend  him  ;  which  appointment  should  be  subscribed  to  a  copy  of 
the  order  of  nisi  prius,  and  served  therewith  on  the  defendant's 
attorney  :  And,  previous  to  the  meeting,  the  arbitrators  should  be 
furnished  with  a  state  of  the  case,  and  the  names  of  the  witnesses,  &c. 
A  similar  mode  of  proceeding  is  to  be  observed,  when  the  reference 
is  by  agreement  without  suit. 

The  arbitration  then  proceeds  :  And  it  has  been  holden  that  ar- 
bitrators, having  power  to  choose  an  umpire,  may  elect  one  either 
he/ore,  or  after  the  expiration  of  the  time  limited  for  making  their 
award,  so  as  it  be  within  the  time  appointed  for  his  umpirage'' ;  and 
the  arbitrators  may  elect  him,  before  they  enter  upon  the  examinatioQ 
of  the  matter  referred  to  them''.  If  the  bond  be,  that  if  arbitrators 
do  not  make  their  award  by  a  certain  day,  then  the  parties  are  to  abide 
the  award  of  an  umpire  to  be  chosen  by  the  arbitrators,  the  time  for 
the  arbitrators  to  appoint  an  umpire  commences  when  the  time  for 
making  their  award  expires''.  The  appointment  of  an  umpire  made 
in  writing  by  two  arbitrators,  does  not  it  seems  require  a  stamp*^. 
And  where  the  parties  named  two  arbitrators,  who  were  to  choose  a 
third,  and  the  award  was  to  be  made  by  the  three,  or  any  two  of  them, 
and  each  of  the  arbitrators  proposed  to  the  other  a  third,  who  was 
admitted  to  be  a  fit  person,  but  not  being  able  to  agree  which  of  the 
two  proposed  should  be  selected,  they  agreed  to  decide  the  choice  by 
lot ;  the  court  held,  that  this  was  within  their  authority,  and  that 
an  award  made  by  such  third  arbitrator,  in  conjunction  with  the 
one  by  whom  he  had  been  originally  proposed,  could  not  be  im- 
peached on  that  accountf.  So,  where  the  arbitrators  had  executed 
their  authority,  by  an  effectual  appointment  of  an  umpire,  who  ac- 
cepted and  acted  upon  the  authority  so  conferred  on  him,  the  court 

a  2  Barn.  &  Aid.  395.   1  Chit.  Rep.   204.  «  2  Diiriif.  &  East,  6-i4.  and  see  2  Saund. 
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held  his  umpirage  to  be  binding,  notwithstanding  one  of  the  parties 
al'tervvards  dissented  frona  such  appointment^  And  where,  by  the 
terms  of  a  reference,  the  arbitrators  were  to  appoint  an  umpire,  pre- 
viously to  their  entering  on  the  consideration  of  the  matters  referred, 
and  to  make  their  award  before  a  certain  day,  or  such  time  as  they 
and  the  umpire,  or  any  two  of  them,  should  appoint ;  and  the  arbi- 
trators, before  appointing  an  umpire,  enlarged  the  time  for  making 
their  award,  and  afterwards  held  a  meeting,  at  which  the  parties  at- 
tended ;  the  court  of  Common  Pleas  held,  that  the  parties  being 
aware  of  these  facts,  and  having  afterwards  attended,  could  not  now 
make  any  objection,  on  the  ground  of  the  enlargement  of  the  time 
having  been  made  before  the  appointment  of  the  umpire''.  But  where 
tlie  parties  named  two  arbitrators,  who  were  to  choose  an  umpire,  and 
each  arbitrator  named  a  person  to  whom  the  other  objected,  and  they 
afterwards  agreed  to  decide  by  lot  which  should  name  the  umpire, 
and  thereupon  the  party  who  won  named  the  person  to  whom  the 
other  had  previously  objected  ;  the  court  held,  that  the  award  made 
by  such  umpire  was  bad''. 

If  the  arbitrators  cannot  make  their  award  within  the  time  limited 
by  the  rule  of  court,  or  order  of  nisi  priiis,  a  rule  may  be  obtained,  by 
consent,  but  not  otherwise'*,  for  enlarging  it ;  or  where  the  submission 
is  by  agreement  without  suit,  the  time  may  be  enlarged  by  consent  of 
the  parties*^ :  And  if  an  arbitrator  has  power  to  enlarge  the  time  for 
making  his  award  to  any  other  day,  he  may  enlarge  it  more  than 
once^  Where  the  parties,  by  an  indorsement  in  general  terms  on  the 
bonds  of  submission  to  arbitration,  agree  that  the  time  for  making  the 
award  shall  be  enlarged,  such  agreement  virtually  includes  all  the 
terms  of  the  original  submission,  to  which  it  has  reference,  and  amongst 
others,  that  the  submission  for  such  enlarged  time  shall  be  made  a 
rule  of  court ;  and  consequently  the  i)arty  is  liable  to  an  attachment 
for  non-performance  of  an  award  made  within  such  enlarged  time, 
under  the  statute  9  &  10  W.  III.  c.  15s.  And  where  a  cause  was 
referred  under  a  judge's  order,  with  a  proviso  that  the  arbitrator 
should  make  his  award  on  or  before  a  day  certain,  but  if  he  should 
not  be  then  prepared,  that  the  time  should  be  enlarged  from  time  to 
time  as  he  might  require,  and  a  judge  of  the  court  might  think 
reasonable  and  just ;  the  court  of  King's  Bench  held,  that  the  time 


a  11  East,  307.  e  Append.  Cliap.  XXXVI.  §  20. 

b  8  Taunt.  694.  f  l    Taunt.  509.  4  Taunt.   658.  S.  P.  2 

c  2  Barn.  &  Aid.  '218.  Cliit.  Rep.  45. 

A  Tcasdale    v.  Atkins,  M.    21     Geo.    HI.           8  5    East,    189.    8    Duriif.   &  East,    81. 

K.  B.  cunlru:   and  bcc  ^  Eaist,  13. 
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for  making  the  award  was  duly  enlarged,  by  the  arbitrator  indorsing^ 
on  tlie  order,  on  the  day  precedino^  the  expiration  of  the  original  tinoe, 
that  he  required  further  time  ;  although  the  judge's  order  granting 
such  further  time,  was  not  obtained  until  a  day  subsequent".  But 
where,  in  a  similar  case,  the  indorsement  was  dated  on  a  day  subse- 
quent to  the  expiration  of  the  time  originally  given  for  making  the 
award,  that  court  discharged  a  rule  nisi  for  an  attachment,  for  non- 
performance of  the  awards  The  rule  or  order  for  enlarging  the  time 
for  making  an  award,  when  necessary,  is  drawn  up  by  the  clerk  of  the 
rules  in  the  King's  Bench%  or  secondaries  in  the  Common  Pleas,  on 
a  brief  or  motion  paper,  signed  by  the  counsel  or  Serjeants  on  both 
sides,  and  a  copy  of  it  served,  with  an  appointment  thereon  ;  but 
before  this  rule  can  be  obtained,  a  motion  must  be  made,  for  making 
the  order  o(  nisi  priits  or  agreement  a  rule  of  court. 

It  will  next  be  proper  to  consider  the  award^,  or  umpirage ;  and 
the  mode  of  enforcing  it,  by  the  party  m  whose  favour  it  is  made,  or  of 
setting  it  aside  by  the  opposite  party.     When  a  cause  is  referred  to 
three  persons,  and  they,  or  any  two  of  them,  are  empowered  to  make 
an  award,  an  award  made  by  two  of  them  is  good,  if  the  third  had 
notice  of  the  meetings,  &e. ;  but  otherwise  such  award  is  bad*^.     And 
where  a  submission  was  to  two,  so   as  they  made  their  award  on  or 
before  a  day  certain,  but  if  they  did  not  by  the  time  aforesaid  make 
their  award,  then  to  an  umpire,  provided  he  made  his  award  on  or 
before  a  subsequent  day,  and  the  arbitrators  finally  disagreed  before 
their  time  expired,  and  declared  they  would  not  make  any  award,  and 
did  not  make  any  ;  ti)e  court  of  King's    Bench   held,  that  the  um- 
pirage might  be  made  after  the  final  disagreement  of  the  arbitrators, 
before  the  time  allowed  them  had  expired^:      And  it  need  not  state 
that  the  arbitrators  had  disagreed".     An  award  which  is  required  to 
be  made  in  writing,  &c.  and  ready  to  be  delivered  at  a  particu- 
lar time,  is  complete,  if  made  in  writing,  and  ready  to  be  delivered  by 
the  arbitrator  within  the  time,  though  not  actually  delivered''.     But  an 
arbitrator  or  umpire  having  once  made  his  award,  is  functus  officio  : 
Therefore,  after  an  award  made  under  the  hand  of  an   umpire,  and 
ready  for  delivery,  pursuant  to  the  terms  of  reference,  of  which  notice 
was  given  to  the  parties,   an  alteration  by  the  umpire  of  tlie  sura 
awarded,  though  made  on  the  same  day,  and  before  delivery  of  the 

a  1  Maule  &  Sel.  1.  e  Willes,  215.  Barnes,  57.  S.  C. 

b  Good  V.  m!ks,  H.  56  Geo.  III.  K.  B.  ^  5  Maule  &c  Sel.  559. 
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award,  is  void ;  but  the  award  was  held  to  be  good  for  the  original 
sum  awarded,  which  was  still  legible,  the  same  as  if  such  alteration 
had  been  made  by  a  mere  stranger,  without  the  privity  or  consent  of 
the  party  interested\  The  award  of  an  umpire  however  is  not  vitiated, 
by  the  two  arbitrators,  who  were  fundi  officio^  nor  by  a  stranger's, 
joining  in  it**. 

It  was  not  formerly  necessary  that  an  award  in  writing,  though 
under  seal,  should  have  a  deed  stamp,  unless  it  was  delivered  as  a 
deed ;  for  if  it  was  only  delivered  as  an  award,  it  was  sufficient  if 
it  had  the  award  stamp  of  ten  shillings*".  But  this  distinction  is  now 
rendered  immaterial :  for,  by  the  last  general  stamp  act'',  an  award, 
whether  under  hand  and  seal  or  under  hand  only,  is  subject,  like  a 
deed,  to  the  stamp  duty  of  II.  15s. ;  and  where  the  same,  together 
with  any  schedule  or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  2,160  words,  being  thirty  common  law  sheets, 
or  upwards,  then  for  every  entire  quantity  of  1,080  words,  or  fifteen 
common  law  sheets,  contained  therein,  over  and  above  the  first  1,080 
words,  a  imXXxe.v  progressive  duty  of  1/.  bs.  Where  several  under- 
writers on  a  policy,  however,  enter  into  an  agreement  to  refer  the 
cause  to  arbitration,  that  agreement  and  the  award  require  each  but 
one  stamp  ;  there  being  a  community  of  interest  between  the  parties 
in  the  subject  matter% 

The  general  requisites  of  an  award  are,  that  it  be  certain,  mutual, 
and  finalf.  But  certainty  to  a  common  intent  is  sufficient^ :  And  an 
award  that  two  })ersons  shall  pay  a  debt,  in  proportion  to  the  shares 
which  they  held  in  a  certain  ship,  the  ratio  of  their  shares  not  being  a 
subject  of  dispute,  is  sufficiently  certain''.  An  award  that  money  shall 
be  paid  to  a  stranger,  for  the  use  of  one  of  the  parties  to  the  submis- 
sion, is  good' :  And  an  award  which  settles  the  costs  on  both  sides, 
is  final'' ;  as  is  also  an  award  that  certain  actions  be  discontinued,  and 
each  party  pay  his  own  costs ;  this  being  in  effect  an  award  of  a  stet 
processus^.  So,  where  an  action  of  covenant  was  referred,  with  all 
matters  in  difference,  to  arbitration,  and  the  costs  of  suit  were  directed 
to  abide  the  event ;  the  court  held,  that  an   award  that  the  plaintiff 

a  6  East,  309,  2  Smith  R.  400.  S.  C.  and  Awards ;  and  1  Saund.  327.  (2). 

see  8  East,  34.   11  East,  369.  6  1  Bur.  274.  and  see  7  Duruf.  6&  East^ 

''  4  Taunt.  232.  76. 

c  4  East,  584.  ''  6  Taunt.  234. 
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had  no  demand  on  the  defendant,  on  account  of  any  alleged  breaches 
of  covenant,  or  on  any  other  account  whatsoever,  was  final,  although 
the  suit  was  not  in  terms  put  an  end  to".  And  an  arbitrator,  to  whom 
all  actions  and  causes  of  action,  and  all  matters  in  difference  in  two 
actions  between  the  parties,  have  been  referred,  is  not  compelled  to 
take  matters  of  an  equitable  nature  into  consideration  ;  but  an  award 
made  by  him,  in  reference  to  the  two  actions  oidy,  is  final''.  But 
notwithstanding  the  award  be  final,  as  to  all  matters  referred  and 
<lecided  upon  by  the  arbitrators,  yet  upon  a  reference  of  all  matters  in 
difference  between  the  parties,  an  award  does  not  preclude  the 
plaintiff  from  suing  for  a  cause  of  action  existing  against  the  de- 
fendant at  the  time  of  the  reference,  upon  proof  that  the  subject 
matter  of  such  action  was  not  laid  before  the  arbitrators,  nor  in- 
cluded in  the  matters  referred^  An  award  between  a  lessee  and 
his  neighbour,  awarding  an  act  to  be  done  for  the  benefit  of  the  latter 
by  the  lessee,  which  would  be  waste  upon  the  estate  of  the  lessor, 
is  bad"".  An  award,  however,  may  be  good  in  part  and  bad  in  part% 
provided  the  latter  be  independent  of  and  unconnected  with  the 
former^. 

When  a  cause  is  depending,  the  submission  is  either  silent  with  re- 
gard to  costs,  or  they  are  directed  to  abide  the  event  of  the  award,  or 
else  to  be  in  the  discretion  of  the  arbitrator.  The  power  of  awarding 
costs  is  necessarily  consequent  to  the  authority  conferred  upon  the 
arbitrator,  of  determining  the  cause  ;  and  the  reason  why,  in  references 
of  this  sort,  a  provision  is  frequently  inserted,  that  the  costs  shall 
abide  the  event  of  the  award,  is  that  the  arbitrator  may  not  have  it 
iii  his  power  to  vvithholil  costs  from  the  party  who  is  in  the  right: 
But  that  is  to  be  considered  as  the  restriction  of  a  power,  which  he 
would  otherwise  necessarily  have,  of  allowing  costs  at  his  election". 
Therefore,  where  a  cause  and  all  matters  in  difference  were  referred 
to  an  arbitrator,  but  nothing  was  said  about  costs,  the  court  held,  that 
the  arbitrator  had  power  over  the  costs  of  the  cause,  being  a  matter 
in  difference,  though  not  mentioned  in  the  submission''.  Upon  a 
submission  by  bond,  however,  of  all  matters  in  difference  between 
the  parties  in  a  cause,  without   making    any  mention   of  costs,  the 

"5  Barn.  &  Aid.  861.  and  see   8  Taunt.  e  2  Wils.  207.  293,  and  see  3  Lev.  413. 
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arbitrator  has  no  authority  to  award  costs,  as  between  attorney  and 
client' :  and  it  has  been  decided,  that  arbitrators  cannot  award  the 
costs  of  the  reference,  unless  power  be  expressly  given  to  them  for  that 
purpose**.  So,  where  all  matters  in  difference  are  referred  to  arbitra- 
tion, except  the  costs  of  the  action,  and  no  notice  is  taken  of  the 
costs  of  reference,  the  latter  are  not  in  the  discretion  of  the  ar- 
bitrator''. If  no  directions  be  given  respecting  the  costs  of  an  award, 
they  are  to  be  paid  by  both  parties  equally''. 

When  the  costs  are  directed  to  abide  the  event,  that  must  be  taken 
to  mean  the  legal  event :  Therefore,  where  an  action  of  trespass  was 
brought  for  pulling  down  the  plaintiff's  gates,  and  assaulting  him,  and 
the  defendants  pleaded  not  guilty  to  the  whole  declaration,  and  jus- 
tified as  to  all  the  counts  but  one,  imder  different  rights  of  way  ;  and 
the  arbitrator  awarded  a  right  of  way  to  the  defendants,  different  from 
any  of  those  set  forth,  and  gave  Jive  shillings  damages  to  the  plaintiff 
for  the  assault,  as  having  been  committed  when  the  defendants  were 
attempting  to  exercise  a  right  of  way,  negatived  by  the  arbitrator  ;  the 
court  held,  that  the  plaintiff  could  recover  no  ujore  costs  than  damages, 
the  award  of  the  arbitrator  not  being  tantamount  to  a  judge's  certificate, 
under  the  22  &  23  Car.  II.  c.  9^  So,  where  the  arbitrator  found  no 
damages  for  the  plaintiff,  in  an  action  o^  ti-espuss  to  land,  and  directed 
both  parties  to  pay  their  own  costs,  it  was  holden  that  the  plaintiff  was 
not  entitled  to  costs,  because  the  legal  event  of  the  reference  would  not 
carry  them^  So,  where  a  cause  is  referred  to  arbitration,  and  the 
costs  are  to  abide  the  event  of  the  award,  the  defendant  is  entitled  to 
them,  if  it  appear  by  the  award,  that  the  plaintiff's  demand  was 
originally  under  forty  shillings,  and  he  might  have  recovered  it  in  a 
court  of  conscience^ :  But  where  the  arbitrator  in  such  case  awards 
something  to  be  done,  which  proves  that  the  event  in  fact  is  in  favour 
of  the  plaintiff,  he  is  entitled  to  costs ;  although  the  arbitrator  do  not 
award  a  verdict  to  be  entered  for  him''.  And  an  arbitrator,  under  a 
rule  of  reference  which  directs  that  the  costs  of  the  cause  shall  abide 
the  event,  has  no  power  to  direct  those  costs  to  be  set  off  against  the 
costs  in  a  prior  cause ;  although  all  matters  in  difference  are  referred  : 

a  12  East,  165.  and  see  2  Chit.  Rep.  137.  H.  23  Geo.  III.  K.  B.  Walson  v.  Gibson,  11. 
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But  (he  award  is  not  to  be  set  aside  entirely  on  that  account,  but  only 
that  part  which  is  incorrect*.  If  a  cause  be  referred  to  arbitration, 
under  an  order  of  nisi  prius,  but  a  verdict  be  nevertheless  taken  for 
the  plaintiff  for  a  certain  sura,  as  a  security  for  what  shall  be  awarded 
to  be  paid  to  him,  and  costs,  the  arbitrator  cannot  award  a  sura  to 
be  paid  to  the  plaintiff'  without  costs ;  because,  by  the  terms  of  the 
order,  he  was  precluded  from  entering  at  all  into  the  question  con- 
cerning costs'" :  And  where,  by  the  rule  of  reference,  the  costs  are  to 
abide  (he  event  of  the  award,  that  includes  the  costs  of  the  reference, 
as  well  as  of  the  cause"^.  An  action  of  ejectment  was  referred  to  ar- 
bitration, the  reference  stating,  that  if  the  arbitrator  should  award 
that  the  ])laintilf  had  any  cause  of  action,  he  should  have  costs,  as  in 
a  court  of  law  ;  and  the  arbitrator  having,  by  his  award,  directed  the 
defendant  to  deliver  up  the  premises,  and  pay  the  costs  of  the  action, 
and  a  sum  of  money  to  the  plaintiff  for  the  loss  of  rent,  during  the 
time  the  defendant  held  possession  ;  the  court  of  Common  Pleas,  on 
a  motion  for  an  attachment  for  non-payment  of  the  costs  and  sura 
awardeil  to  the  plaintitf,  held  that  the  award  was  in  that  respect 
good,  although  the  arbitrator  did  not  find  in  terms,  that  the  plaintiff 
had  any  cause  of  action'*. 

When  the  costs  are  left  to  the  discretion  of  the  arbitrator,  he  may 
either  award  a  gross  sum  to  be  paid  for  costs^  ;  or  he  may  award 
that  one  of  the  parties  shall  pay  to  the  other,  costs  to  be  taxed  by  the 
master,  or  prothonotaries^ ;  or  he  may  award  costs  generally,  in 
which  case  the  master  or  prothonotaries  shall  tax  them^ :  And  when 
an  arbitrator,  authorized  to  tax  costs  in  a  cause,  has  allowed  an  item 
which  it  is  insisted  ought  not  to  have  been  charged,  the  court  of 
King's  Bench  will  not  refer  it  to  the  master**.  But  he  cannot  award 
that  one  of  the  parties  shall  pay  to  the  other,  such  costs  as  two  per- 
sons named  in  the  award,  but  not  officers  of  the  court,  shall  appoint ; 
for  this  is  an  improper  delegation  of  his  authority'.  And  where  a 
special  jury  having  been  obtained,  on  the  motion  of  the  defendant, 
the  cause  was  referred,  and  by  the  order  of  the  reference  the  costs  of 
the  cause  were  to  abide  the  event,  and  the  costs  of  the  reference  and 
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of  the  s])ecial  jury  were  left  in  the  discretion  of  the  arbitrator ;  the 
court  held,  that  the  arbitrator  could  not,  after  directing  a  verdict  for 
the  plaintiff,  award  that  the  latter  should  pay  the  costs  of  the  special 
jury^  If  an  arbitrator  award  costs,  to  be  taxed  by  the  master,  such 
costs  shall  be  taxed  as  between  party  and  party,  and  not  as  between 
attorney  and  client'' :  And  it  is  settled,  that  an  arbitrator  cannot 
award  any  other  than  the  common  costs,  as  between  party  and  party, 
unless  he  be  expressly  authorized  so  to  do".  Under  a  submission  to 
arbitration  of  two  assaults,  for  one  of  which  the  defendant  had  been 
iiidicted  and  convicted  at  the  Quarter  sessions,  and  of  all  costs  inci- 
dent to  the  indictment  and  subsequent  proceedings  thereon,  the  arbi- 
trator having  awarded  a  payment  in  satisfaction  of  all  costs  incident 
to  the  indictment,  and  previous  as  well  as  subsequent  proceedings 
thereon,  &c.  the  court  of  Cointiion  Pleas  held,  that  he  had  not 
thereby  exceeded  his  authority'*  :  And,  on  a  submission  to  arbitration 
under  an  order  of  nisi  prius,  the  arbitrator  may  award  costs  subse- 
quent to  the  order  ;  but  where  the  submission  is  by  bond,  he  cannot 
award  subsequent  costs'.  If  an  arbitrator  appointed  under  an 
order  of  nisi  prius,  only  award  costs  to  be  taxed  generally,  the  costs 
of  the  reference  ought  not  to  be  allowed  on  the  taxation,  but  merely 
the  costs  of  the  suit  :  Neither  will  an  award  that  one  party  shall  pay 
to  the  other,  the  costs  by  him  sustained  in  the  action,  include  the 
costs  of  the  reference^.  An  arbitrator  cannot  it  seems,  without  au- 
thority, charge  a  certain  sum  for  his  own  expenses''.  If  he  award  an 
excessive  sumlo  he  paid  to  himself,  the  court  of  Common  Pleas  will 
refer  it  to  the  prothonotary  to  reduce  it' :  And  where  he  directs  the 
payment  of  the  costs  of  the  award  generally,  without  fixing  the 
amount  of  them,  it  is  doubtful  whether  the  award  is  bad  in  that 
respect  for  uncertainty,  or  whether  the  amount  may  not  be  taxed  by 
the  officer  of  the  court''.     When  the  cause  goes  off  upon  an  ineffectual 

"  1  Barn.  Sc  AtJ.  603.  433.  and  if  lie  do  not,  the  plninllff  it  sicms 

^  Cas.  temp.  Haidw.  J  61.  may  proceed  to  have  them  taxed  ex  parte.  1 

cCowp.    127.  Cas.   Pr.  C  P.  69,  10.  2  Cain|.b.  253. 

Blac.  Rip.  953.  12  Eabt,  167.  but  see  For-  ''  Barnes,  123.   1  H.  Blac.  223.   1  Eos.  &. 

Wi^t,!^.  semb.contia.  Pul.  34. 

^  7  Taunt.  422.   1  Moore,  120.  S,  C.  g  1  11.  Blac.  223. 

e  Pr.   Reg.  45.   Barnes,  5B.  Forrest,  73.  *•  8  East,  13.  and  see  4  Esp,  Cas.  Ni.Pri. 

but  SCO  9  East,  436.   12  East,  167.     And  if  47.  2  Chit.  Rep.  157.  but  see  1  Gow,  7,  8. 

arbitrators  award  the  defendant  to  pay  the  and  the  cases  there  cited,  by  which  it  seems, 

plaintiff  his  costs  of  suit,  to  be  taxed  by  the  tiiat  an   arbitrator  may  recover  a  compen- 

proper  officer  before  a  particular  day,  it  is  sation  for  his  trouble, 

the  busiut  ss  of  the  defemljint  to  have  the::i  •  3  Tauut.  461.  5  Taunt.  342. 

l.ixeJ  before  that  day;  WiiJej,  62.  12  East,  >>  4  Taunt.  658. 
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arbitration,   and  is  afterwards   tried,  costs  are  allowed   as  upon  a 
remanef^. 

The  mode  of  enforcing  an  award,  by  the  party  in  whose  favour  it  is 
made,  is  by  action :  or,  when  the  submission  is  made  a  rule  of  court, 
by  attachment^  ;  and,  if  a  verdict  has  been  taken  for  the  plaintiff's 
security,  by  entering  \x^  judgment  thereon,  and  taking  out  execution. 
Upon  a  submission  being  made  a  rule  of  court,  it  was  formerly 
holden,  that  the  party  might  proceed  both  by  action  and  attachment, 
at  the  same  time*^  j  but  a  different  doctrine  has  been  since  laid  down** : 
and  accordingly,  in  a  late  case,  the  court  of  Common  Pleas  would  not 
grant  an  attachment  for  non-performance  of  an  award,  pending  an 
action  brought  upon  it ;  nor  would  allow  the  plaintiff  to  waive  the 
action,  in  order  to  apply  for  an  attachment*. 

When  the  submission  is  by  deed  with  a  penalty,  and  the  award  is 
made  within  the  time  limited,  an  action  of  debt  lies  upon  the  deed, 
for  the  non- performance  of  the  award  ;  and  that,  whether  the  award 
be  for  the  payment  of  money,  or  the  performance  of  a  collateral  act. 
But  where,  in  an  arbitration  bond,  a  time  was  limited  for  the  arbitra- 
tor to  make  his  award,  and  such  time  was  afterwards  enlarged  by 
mutual  consent,  it  was  holden  that  no  action  could  be  maintained  on  the 
bond,  to  recover  the  penalty  for  not  performing  the  award,  made  after 
the  time  first  limitedf :  In  such  case,  the  plaintiff  should  have  pro- 
ceeded by  action  of  debt  or  assumpsit,  on  the  submission  implied  in 
the  agreement,  to  enlarge  the  time.  An  action  of  debt  also  lies  upen 
a  submission  by  deed,  without  a  penalty,  or  upon  a  submission  in 
writing  without  deed,  or  by  parol,  when  the  award  is  for  the  pay- 
ment of  money  ;  but  when  it  is  for  the  performance  of  a  collateral 
act,  the  plaintiff  should  proceed  by  action  of  covenant  upon  the  deed, 
or,  if  the  submission  be  without  deed,  by  action  of  assumpsit^.  And 
when  matters  in  dispute  are  referred  to  arbitration  without  bond,  and 
the  arbitrators  award  a  certain  sum  to  be  due,  it  may  be  recovered 
under  a  count  on  an  insimul  computassent^\  Two  several  tenants  of 
a  farm  agreed  with  the  succeeding  tenant,  to  refer  certain  matters  in 
difference  respecting  the  farm  to  arbitration,  and  jointly  and  severally 
promised  to  perform  the  award  ;  the  arbitrator  awarded  each  of  the 

a  5  Bur.  2694.    Say.  Costs,  179.   S.  C.  c  Id.  73. 

Sparro'jD  v.  Turion,  T.  7  Geo.  III.  C.  P.  Say.  ^  Andr.  299.  Cas.  temp.  Hardw.  106. 

Costs,  173.  2  Ed.  but  see  Cas.  Pr.  C.  P.  138,  «  1  Bos.  &  Pul.  81 . 

Pr.  Reg.  103.  Barnes,  123.  S.  C.  Doug.  437.  ^  3  Durnf.  &  East,  592.  in  notis. 

3  Durnf.  &  East,  507.  6  Durnf.  &  East,  71.  8  2  Ld.  Raym.  1040, 

131.  144.  1  H.  Blac.  639.  ^  1  Esp.  Rep.  194.  but  see  id.  2,11. 

b  1  Salk.  83. 
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two  to  pay  a  certain  sum  to  (he  third  ;  and  the  court  held,  that  they 
were  jointly  responsible  for  the  sum  awarded  to  be  paid  by  each". 
In  an  action  on  an  award,  made  under  a  judge's  order,  to  prove  the 
order,  it  is  sufficient  to  put  in  an  office  copy  of  the  rule,  making  it  a 
rule  of  court''. 

When  the  submission  is  by  rule  of  court  originally,  or  by  order  of 
nisi  prius  or  agreement,  which  is  afterwards  made  a  rule  of  court, 
the  party  disobeying  an  award  is  not  only  liable  to  an  action,  but  also 
to  an  attachment,  as  for  a  contempt*^.  And  where  the  original  award 
was  lost,  the  court,  on  a  proper  affidavit,  granted  an  attachment  upon 
a  copy  of  it*^.  But  an  attachment  cannot  be  granted  against  a  peer 
of  the  realm,  or  member  of  the  house  of  commons,  for  non-payment 
of  money  pursuant  to  an  avvard^.  If  an  arbitrator  award,  among 
other  things,  that  each  party  shall  pay  a  moiety  of  the  costs  of  the 
arbitration,  and  of  making  the  submission  a  rule  of  court,  and  one 
party,  in  order  to  get  the  award  out  of  the  hands  of  the  arbitrator,  pay 
the  whole ;  it  seems  that  he  may  have  an  attachment  against  the 
other  party,  if  he  refuse  to  pay  his  moiety*^.  But  if,  upon  the  refer- 
ence of  an  action  in  the  Common  Pleas,  the  arbitrator  award  the  costs 
of  a  nonsuit  to  be  paid  by  one  party,  and  a  larger  sum  to  be  paid  as 
a  debt  by  the  other,  the  party  awarded  to  pay  the  smaller  sum  is 
entitled  to  a  set  off,  without  motion  ;  and  if  payment  of  the  smaller 
sum  be  enforced  by  attachment,  the  court  will  set  it  aside^. 

The  party  having  a  remedy  by  action  on  the  award,  it  is  discre- 
tionary in  the  courts,  whether  or  not  they  will  enforce  it  by  attach- 
ment: And  therefore,  where  there  was  a  contrariety  of  evidence, 
they  would  not  determine  it  upon  affidavits  in  a  summary  way**.  So, 
where  the  defendant  was  a  bankrupt,  and  incapable  of  paying  the 
sum  awarded,  the  court  refused  an  attachment  for  non-payment  of 
it' :  And  where  a  party  was  taken  upon  an  attachment  for  not  per- 
forming an  award,  after  which  he  became  bankrupt  and  obtained 
his  certificate,  the  court  ordered  him  to  be  discharged  ;  for  this  was 
a  demand  for  which  debt  would  lie,  and  the  act  says,  he  shall  not  be 
arrested,  prosecuted  or  impleaded,  for  any  debt  due  before  the  bank- 
ruptcy :  It  would  therefore  be  hard  to  keep  him  in  custody,  when 
the  duty  is  discharged''.     A  ferae  sole  having  agreed  to  a  reference, 

a  7  Durnf.  &  East,  332.  E  4  Taunt.  632. 

*>4Campb.  17.  h]   str.  693.  1   Saund.  327.  c.  and  see 

*  1  Salk.  83.  and  see  1  Saund.  327.  c.  2  Dowl.  &  Ryl.  222. 

d  1  Str.  326.  »  Anon.  K.  B.  1  Cromp.  270. 

e  7  Durnf.  &  East,  J7K  448.  Ante,  194.  k  2  Str.  1132.  and  see  7  Price,  209.  but 

*  1  Bos.  &  Pul.  93.  Slokes  v.  Harris,  M.  43  see  the  case  ex  parte  Sneaps,  Co.  B.  L.  7  Ed. 
Geo.  111.  2  Smith  R.  12.  S.  C.  211, 12.  9  East,  318.  Anle,  207. 
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was  awarded  to  deliver  up  two  notes,  and  pay  a  sum  of  money  :  she 
married,  and  the  husband  refusing  to  pay  it,  it  was  doubted  if  the 
court  could  grant  an  attachment  against  both  or  either  of  them^ 
And  where  an  arbitrator  awarded,  that  A.  should  fulfil  an  agreement 
for  the  purchase  of  land  of  B.,  and  should  pay  the  purchase  money 
on  B.'s  conveying  the  land  with  a  good  title,  the  court  of  Common 
Pleas  refused  to  grant  an  attachment  against  A.  for  non  perform- 
ance, on  an  affidavit  that  B.  had  required  A.  to  pay  the  money,  as- 
suring him  of  his  readiness  to  convey  with  a  good  title,  without  fur- 
ther stating  that  B.  had  tendered  a  conveyance  executed^. 

The  court  of  King's  Bench  will  not  grant  an  attachment  against 
an  administrator,  for  not  performing  a  rule  of  court  entered  into  by 
the  intestate*^:  and  a  submission  to  arbitration  by  an  executor  or  ad- 
ministratory  is  not  of  itself  holden  to  be  an  admission  of  assets  ;  and 
therefore,  if  upon  such  a  submission,  the  arbitrator  simply  award  a 
certain  sum  to  be  due  from  the  testator  or  intestate's  estate,  without 
saying  by  whom  it  is  to  be  paid,  the  executor  or  administrator  is  not 
personally  liable  to  the  payment  of  the  sum   awarded,  nor  can  be 
attached   for   the   non-payment  of  iV^.     So    trustees;   by  submitting 
matters   to  arbitration,    do  not   make  themselves   personally  liable*. 
But  a  submission  to  arbitration  by  an  executor  or  administrator,  is  in 
general  considered  as  a  reference  not  only  of  the  cause  of  action,  but 
also  of  the  question,  whether  or  not  he  has  assets  :  and  therefore  if 
an   arbitrator,  under  a  reference  between   A.  and   B.  administrator, 
award  that  B.  shall  pay  a  certain  sum  as  the  amount  of  A.'s  demand, 
B.  cannot  afterwards  object  that  he  had  no  assets  ;  for  this  is  equi- 
valent  to  determining,  as  between   these  parties,  that  he  had,  and 
therefore  he  may  be  attached  for  non-payment*^.     So  a  reference  to 
arbitration,  of  all  matters  in  dispute,  by  assignees  of  a  bankrupt,  and 
a  consequent  award  to  pay  a  sum  of  money,  is  conclusive  upon  them 
as  to  assets^,     h.  foreign  attachment  in  London,  if  properly  pleaded? 
is  a  good  bar  to  an  action  on  an  award**,  or  on  a  bond  conditioned  for 
its  performance' ;  but  it  is  no  answer  to  an  attachment  for  non-pay- 
ment of  the  sum  awarded"". 

*  Anon.  1  Cromp.  270.  and  see  6  Durnf.  &  East,  691. 

&  East,  161.  g2  Rose,  50. 

b  6  Taunt.  561.  2  Marsh.  276.  S.  C.  h  1  sid.  327. 

c  Willes,  315.  i  1  Ld.  Raym.  636.  3  Salk.  49,  S.  C. 

d  5  Dun.f.  &  East,  6.  "  4  Durnf.  &  East,  312.  Grant  v.  Harding, 

^3  Esp.  Rep.  101.  but  see  2  Chit,  Rep.  Id.  313.  in  notis.  \  Cromp,  270.  4  Taunt 

40.  473.  2  Dowl,  &  Ryl.  193. 

'  7  Durnf.  &  East,  453,  and  see  1  Durnf, 
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Before  any  aj)plication  is  made  for  an  attachment,  or  to  set  aside 
an  avvard%  the  submission  must  be  made  a  rule  of  court'',  if  not  one 
aheady ;  which  is  done  on  an  affidavit,  by  one  of  the  witnesses,  of  the 
due  execution  of  the  bond  or  agreement  containing  the  submission" ; 
and  if  he  refuse  to  make  it,  the  court  will  compel  him**.  The  motion 
for  this  purpose  is  a  motion  of  course,  in  the  King's  Bench,  requiring 
only  counsel's  signature  ;  and  may  be  made  in  vacation'  :  but,  in  the 
Common  Pleas,  the  rule  is  moved  for  in  court,  and  absolute  in  the 
first  instance*.  And  where  a  matter  is  referred  to  arbitrators,  by  rule 
of  court,  and  they  make  their  award,  the  courts  will  compel  a  per- 
formance of  it,  as  much  as  if  the  award  were  part  of  the  rule ;  so 
that  a  new  rule  is  needless^. 

In  order  to  proceed  by  attachment,  there  must  be  personal  notice 
of  the  award,  and  a  demand  of  the  money,  or  other  thing  awarded**  ; 
which  demand  may  be  made  by  the  party  himself,  or  by  a  third  per- 
son under  a  power  of  attorney  :  And,  at  the  time  of  demanding  it,  a 
copy  of  the  rule  must  be  served  upon  the  opposite  party,  and  of  the 
master's  or  prothonotary's  allocatur  thereon,  if  the  demand  be  of 
taxed  costs,  and  also  a  copy  of  the  award,  and  of  the  power  of 
attorney,  if  the  demand  be  made  by  a  third  person' ;  the  original  rule 
and  allocatur,  and  also  the  award  and  power  of  attorney,  when 
necessary,  being  at  the  same  time  produced  and  shewn.  But  per- 
sonal knowledge  of  an  award,  and  rule  of  court,  makes  the  party 
liable  to  an  attachment  for  not  performing  the  award,  although  he  has 
not  been  personally  served*".  After  a  demand  and  refusal  of  the 
money  or  other  thing  awarded,  the  court,  upon  an  affidavit  of  the 
due  execution  of  the  award'  and  power  of  attorney,  which,  in  the 
Common  Pleas,  should  state  the  time  when  the  award  was  executed"", 
and  another,  of  personal  service  or  knowledge  of  a  copy  of  the 
rule  and  award,  and  of  the  demand  and  refusal",  See.  will  in  ordinary 
cases,  when  the  time  for  making  the  award  has  not  been  enlarged, 
grant  a  rule  for  an  attachment  nisi°,  which  they  will  afterwards 
make  absolute,  on  an  affidavit  of  service,  if  no  sufficient  cause  be 

a  2  Str.  1178.  and  see  3  Moore,  64.  394.  2  Saund.  186.  (1). 

b  Append.  Chap.  XXXVI.  §  29.  i  Per  Lord  Kenyan,  H.  38  Geo.  III.  K.  B. 

« Id.  §  18.  but  see  2  Blac.  Rep.  990.  C.  P. 

d  1  Str.  1.10  Mod.   322.  S.  C.  Barnes,  ^  1  Barn.  &  Cres.  264. 

58.   I    Price,  308.    1   Cliit.   Rep.  743.  fbj.  >  Append.  Chap.  XXXVI.  §  30. 

Ante,  601.  "16  Taunt.  251.  1  Marsh.  580.  S.  C. 

«  5  Barn.  &  Aid.  217.  »  Append.  Chap,  XXXVI.  §31,2,     And 

f  Ante,  491.  493.  for  the  form  of  the  affidavit  in  the  Exche- 

g  1  Salk.  71.  quer,  see  Forrest,  80. 

h  Jcl.  83.    12   Mod.  2j7.  312,    I'er  Lord  «>  Append.  Chap.  XXXVI.  §  33. 
Kenyan,  E.35  Uco.  III.  K.  B.  1  Bos.  &  Pul. 
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shewn  to  the  contrary.  But  the  court  will  not  infer  personal  service 
of  an  award,  to  bring  a  party  into  contempt^  And  where  an  award 
appears  to  have  been  made  out  of  the  time  originally  given  to  the 
arbitrator  by  rule  of  court,  but  which  rule  reserved  to  him  the  power 
of  enlarging  the  time,  it  is  not  enough,  for  obtaining  an  attachment 
for  non-performance  of  the  award,  that  the  arbitrator  states  in  his 
award  that  he  had  enlarged  the  time,  without  verifying  the  fact  by 
afRdavit ;  and  it  should  also  appear  that  the  defendant  had  notice  of 
such  enlargement,  when  served  with  the  rule  of  court''.  This  notice 
should  it  seems  be  personally  served  ;  and  therefore  on  a  motion  for 
an  attachment,  for  filing  a  bill  in  equity  contrary  to  an  order  of 
reference,  an  affidavit  that  notice  of  ihe  motion  to  make  the  order 
a  rule  of  court  had  been  served  on  the  party's  servant,  &c.  is  not 
sufficients  The  rule  nisi  for  an  attachment  must  also  be  personally 
served""  ;  and  the  court  of  King's  Bench  will  not  grant  a  rule,  that 
service  on  the  defendant's  attorney  shall  be  sufficient,  although  it  be 
sworn  that  repeated  attempts  ha^e  been  made  to  serve  the  defendant 
personally  with  a  copy  of  the  award,  but  he  was  not  to  be  found, 
and  although  it  be  suggested  that  he  keeps  out  of  the  way,  to  avoid 
being  served'. 

In  the  King's  Bench,  when  the  submission  to  arbitration  is  by  rule 
of  court,  or  by  order  of  nisi  prius,  there  being  a  cause  then  depend- 
ing, the  affidavit  for  an  attachment,  for  disobeying  the  award,  must 
be  entitled  in  the  cause* :  and  if  an  affidavit  be  put  into  court,  with- 
out any  title,  the  court  cannot  take  notice  of  it,  though  the  adverse 
party  is  willing  to  waive  the  objection^.  But  when  the  submission  is 
made  a  rule  of  court  under  the  statute,  there  being  no  cause  depending, 
the  affidavit  for  an  attachment  need  not  be  entitled'' :  or  it  may  be 
entitled  "  In  the  matter',  &c."  :  though  after  the  rule  nisi  for  an  at- 
tachment is  granted,  the  affidavits  in  answer  to  such  rule  must  be 

entitled  "  The  King  against ''."  The  affirmation  of  a  Quaker 

has  been  holden  not  sufficient  to  ground  an  attachment,  for  the  non- 
performance of  an  award'. 

15  Taunt.  813,  and  see  1  Chit.  Rep.  170.  •  12  East,  166.  (a.J 

»>  15  East,  97.  and  see  8  East,  1 3.  1  Marsh.  ^  3  Durnf.  &  East,  601 .  5  East,  21 .  (a.) 

66.  6  Taunt.  251.   1  Marsh.  579.  S.  C.  ]2  East,  165.  Ante,  487.  499. 

c  1  Marsh.  66.  •  1  Str.  441.  Willes,  291.  S.  P.  Ante,  84. 

*  Denmaa  v.  Golding,  M.  59  Geo.  III.  K,  B.  but  see  the  cases  of  Powel  v.  Ward,  cited  in 

'  1  Chit.  Rep.  170.  Andr.  200.  and  Taylor  v.  Scot,  cited  in  Cowp. 

f  5  East,  21.  fa, J  12  East,  166.  (a.J  394.  1  Durnf.  &  East,  266.  and  the  several 

g  2  Durnf.  &  East,  643.  cases  referred  to  by  Mr.  Durujord,  in  a  very 

•>  1  Smith  R.  35i3.  5  East,  21,  12  East,  elaborate  note  on  the  subject,   in  Willes, 
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When  a  cause  is  referred  at  the  trial,  and  a  verdict  taken  for  the 
plaintiff's  security,  and  an  award  is  afterwards  made  in  his  favour, 
the  plaintiff  may  make  liis  election,  either  to  proceed  on  the  award,  by 
action  or  attachment,  or  on  the  verdict ;  and  in  the  latter  case,  he  is 
entitled  to  sign  judgment,  and  to  take  out  execution  for  the  money 
awarded,  without  first  applying  to  the  court  for  leave*.  And  when  an 
arbitrator  awards  damages,  without  any  mention  of  costs,  and  directs 
that  execution  shall  not  be  taken  out  for  the  damages,  but  that  they 
shall  he  set  off  agiiinst  a  counter-demand  of  the  defendant,  the  plain- 
tiff's attorney  may  nevertheless  take  out  execution  for  the  costs, 
which  by  the  rule  of  reference  were  to  abide  the  event  of  the  award^ 
But  if  either  party  die  afier  the  verdict,  and  before  any  award  is  made, 
the  submission  is  determined,  and  the  arbitrator  cannot  afterwards 
proceed  to  make  an  award  ;  the  death  of  the  party  operating  as  a 
revocation  of  his  authority'^.  When  a  verdict  is  taken  for  a  certain 
sum,  subject  to  the  award  of  an  arbitrator,  to  whom  all  matters  in 
difference  are  referred  by  an  order  of  nisi  prius,  he  cannot  award  a 
greater  sum  than  that  for  which  the  verdict  was  taken** ;  and  the 
court  will  not  give  leave  to  increase  the  sum  in  the  declaration,  and 
rule  of  reference,  on  an  affidavit  that  a  larger  sum  will  probably  be 
proved  before  the  arbitrator^.  If  a  greater  sum  be  awarded  than  that 
for  which  the  verdict  was  taken,  no  assumpsit  by  implication  will  it 
seems  arise,  to  pay  even  to  the  extent  of  the  verdict*^:  But  if  judg- 
ment in  such  case  be  entered  for  the  whole,  and  it  appear  that  a  part 
of  the  sum  is  covered  by  a  counter-demand,  which  was  not  a  subject 
of  dispute,  so  that  only  a  balance,  less  than  the  amount  of  the  verdict, 
is  ultimately  to  be  paid  over  to  the  plaintiff,  the  court  will  reduce  the 
judgment  to  the  amount  of  the  verdict,  and  grant  execution  for  the 
sum  really  due^.  And  although  an  arbitrator  cannot  go  beyond  the 
amount  of  the  damages  in  his  award  in  the  action,  yet  when  all  mat- 
ters in  difference  are  referred  to  him,  he  may  it  seems  make  his  award 
for  a  larger  sum  as  to  the  additional  matters ;  for  which,  though  the 
party  cannot  proceed  on  the  verdict,  he  may  have  a  remedy  under  the 
award**. 

If  a  verdict  be  taken  for  the  plaintiff's  security,  and  the  award  be 
made  before  the  term,  the  defendant,  in  the  Common  Pleas,  can  only 

a  ]   East,  401.  1  Bos.  &  Pul.  97.  480.  3  Taylor,  E.  56  Geo.  III.  K.  B.  Caldw.  30.  7 

Bos.  &  Pul.  244.  but  see  1  Sulk.  84.  Barnes,  Taunt.  374,  5.  in  notis.  Ante,  877. 
38.  contra.  d  5  East,  139.  and  see  1  Taunt.  161. 

«>  2  Barn.  &  Aid.  597.   1  Chit.  Rep.  323.  «  1  Maule  &  Sel.  675. 

S.  C.  *  3  East,  139. 

c  1  Maish.  366.  7  Taunt.  371.   1  Moore,  ?  1  Taunt.  131. 

2S7.   S.  C.   but  see  Barnes,   210.  b'uwa  lu  •'  1  Maule  &  Sel.  613. 
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impeach  it  within  the  firstybur  days  of  term  :  and  personal  service  of 
the  award  is  not  necessary  to  warrant  the  issuing  of  execution,  if  the 
attorney  for  the  defendant  has  been  served  with  a  copy  of  the 
award*.  It  has  been  questioned,  whether  judgment  for  a  sura  of 
money  directed  to  be  paid  by  an  award,  reducing  a  verdict,  can  be 
entered  before  the  day  on  which  the  payment  of  the  sum  is  awarded**. 
But  however  that  may  be,  execution  ought  not  to  be  issued  for  it, 
before  tiie  day  of  payment*^ :  And,  in  the  Common  Pleas,  if  the  plain- 
tiff recover  a  verdict  for  Jive  pounds,  subject  to  an  order  of  reference 
at  nisi  prius,  whether  such  verdict  should  stand,  or  be  reduced  to 
twenty  shillings,  and  the  arbitrator  refuse  to  make  an  award,  the 
court  will  not  allow  a  verdict  to  be  entered  for  the  lesser  sum,  until 
such  order  be  made  a  rule  of  court**.  But  where  a  verdict  was  found 
for  the  plaintiff  at  nisi  prius,  for  the  damages  in  the  declaration, 
subject  to  the  award  of  an  arbitrator,  who  declined  proceeding  in  the 
reference,  the  court  of  King's  Bench  ordered,  that  the  plaintiff  should 
have  judgment  and  execution  forthwith,  unless  the  defendant  would 
consent  to  refer  the  damages  to  another  arbitrator*.  The  court  of 
King's  Bench  rejected  an  application  to  amend  the  entry  of  a  verdict, 
according  to  the  notes  of  an  arbitrator  to  whom  the  cause  had  been 
referred,  on  the  ground  that  they  had  no  power  to  compel  such  notes 
to  be  brought  before  them^ :  And,  where  a  cause  has  been  referred  to 
arbitration,  the  court  cannot  interfere  to  enter  a  nonsuit  against  the 
arbitrators'  direction  ;  but  the  party  objecting  to  the  award  must 
move  to  set  it  aside".  An  agreement,  however,  to  refer  the  quantum 
of  damages  to  arbitration,  after  a  question  of  law  has  been  reserved 
by  the  judge  at  the  trial,  does  not  waive  an  objection  to  the  defen- 
dant's liability  in  the  action,  after  the  arbitrator  has  made  his  award''. 
At  common  law,  where  tlie  submission  to  arbitration  was  by  rule  of 
court,  which  was  often  the  case,  the  conduct  of  the  arbitrators,  and  of 
the  parties  to  the  submission,  might,  as  it  still  may,  be  examined 
into  ;  and  if,  on  examination,  it  apj)eared  that  the  arbitrators  had 
been  partial  and  unjust,  or  had  mistaken  the  law,  the  court  would  not 
enforce  a  performance  of  the  award".  But  where  the  submission  was 
by  bond  or  other  writing,  or  hy  parol,  there  was  no  other  way  of  im- 

a  3  Bos.  &,  Pul.  244.  and  see  3  Taunt.  45.  e  1  Bain.  &  CrcS.  68,  2  Dowl.    &    Ryl. 

where  the  court  of  Common  Pleas  permitted  loS,  S.  C. 

judgment   to    be    entered   up,    though  the  f  1  Chit.  Rep.  2S3.  ^/j^e,  770.  /f/y. 

award    was    lost,    upon   an  affidavit  of  its  ^   1  M^rsh. -'38, 

contents.  *»  2  Dowl.  &  Ryl,  461, 
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peaching  the  award,  for  the  misbehaviour  of  the  arbitrators,  than  hy 
filing  a  bill  in  equity".  This  was  remedied  by  the  statute  9  &  10  W. 
III.  c.  15.  §  2.  which  ena<?ts,  that  "  any  arbitration  or  umpirage, 
"  procured  by  corruption  Qr  undue  means,  shall  be  judged  and 
"  esteemed  void  and  of  non)3  effect,  and  accordingly  be  set  aside  by 
"  any  court  of  law  or  equity^  so  as  complaint  of  such  corruption  or 
"  undue  practice  be  made,  in  the  court  where  the  rule  is  made  for 
*'  submission  to  such  arbitration  or  umpirage,  before  the  last  day  of 
"  the  next  term  after  such  arbitration  or  umpirage  made  and  pub- 
"  lished  to  the  parties'"."  But  this  statute  does  not  extend  to  such 
awards  as  are  made  in  pursuance  of  an  order  of  nisi  prius",  nor  to 
parol  awards'^,  which  therefore  remain  as  at  common  law.  The  court, 
we  have  seen%  will  not  entertain  an  application  for  setting  aside  an 
award,  founded  upon  an  indictment  at  the  assizes,  for  not  repairing 
a  road,  though  the  question  in  dispute  be  of  a  civil  nature.  And  a 
rule  was  refused  on  motion,  to  set  aside  an  award,  on  the  ground 
that  the  submission  had  been  obtained  by  fraud  :  the  application 
should  have  been,  to  set  aside  the  order  of  referenced 

The  grounds  upon  which  an  application  may  be  made  to  ihe  courts, 
for  setting  aside  an  award,  are  that  there  is  some  objection  to  its  le- 
gality, appearing  on  the  face  of  the  award  itself,  or  from  the  reasons 
given  by  the  arbitrators  in  support  of  it^ ;  or  else  that  there  has  been 
some  irregularity,  as  want  of  notice  of  the  meeting'',  or  collusion  or 
gross  misbehaviour  of  the  arbitrators' :  And  if  the  application  be 
made  in  due  time,  every  ground  of  relief  in  equity,  against  an  award, 
is  equally  open  in  a  court  of  law''.  If  a  mistake  in  point  of  law  be 
made  out  by  clear  evidence  on  one  side,  which  is  not  denied  by  the 
other,  the  court  will  set  aside  the  award' :  and  a  mistake  in  the 
judgment  of  the  arbitrator  is  considered  as  a  mistake  in  point  of  law'. 
But  partiality  and  improper  conduct  in  an  arbitrator,  in  making  his 
award,  without  hearing  the  defendant  and  his  witnesses,  cannot  be 
pleaded  in  bar  to  an  action  on  the  bond,  conditioned  for  the  perfor- 
mance of  the  award ;  but  is  only  matter  for  application  to  the  equit- 

a  !  Saund.  327.  b.  c.  Rep,  674.  {aj. 

•»  Cowp.  33.  Barnes,  55.  •»  I  Salk-  71.  and  see  2  Chit.  Rep.  44. 

«  1  Str.  301.  2  Bur.  701.    1  Saund.  327.  {aJ.  8  Taunt.  694.  4  Moore,  148.  but  see 

(cj.  8  East,  466.  3  Atk.  529. 
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able  jurisdiction  of  the  court,  to  set  aside  the  award^  And  the  court  of 
King's  Bench  will  not  set  aside  an  award,  on  the  ground  that  the  arbi- 
trator was  mistaken  in  point  of  law,  unless  the  principles  of  law  upon 
which  he  has  decided  appear  on  the  face  of  the  award"* :  nor  will  they 
refer  the  matter  back  again  to  the  arbitrator,  on  an  affidavit  that  the 
party  had  procured  new  evidence  since  the  reference,  unless  it  be  sworn, 
as  in  the  case  of  a  new  trial  on  the  same  ground,  that  there  was  some 
surprise,  and  that  it  was  not  such  evidence  as  a  reasonable  man  might 
have  anticipated,  or  due  diligence  could  have  procured*^. 

It  is  also  a  rule,  that  if  the  award  be  good  on  the  face  of  it,  the  courts 
will  not  enter  into  the  merits  at  large  upon  which  it  is  founded  ; 
for  if  they  did,  no  person,  it  is  said,  would  ever  undertake  to  be  an 
arbitrator'' :  And,  in  an  action  to  recover  the  sum  awarded,  the 
defendant  cannot  dispute  the  validity  of  the  award  ;  his  proper  course 
being  to  apply  to  the  court  to  have  it  set  aside^  It  is  not  suf- 
ficient, in  order  to  impeach  an  award,  upon  the  face  of  which  no  ob- 
jection appears,  to  state  facts  from  which  it  may  be  inferred  that  the 
award  was  founded  upon  an  incorrect  notion  of  the  law  of  the  case^ 
And  if  the  terms  of  an  award  be  clear  upon  the  face  of  it,  the  court 
will  not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain  their  in- 
tention^.  So  where  a  cause,  involving  a  question  of  law,  was  referred 
to  a  barrister  under  a  rule  of  court,  to  settle  all  matters  in  difference 
between  the  parties,  and  he  made  his  award  thereupon,  but  the 
question  of  law  did  not  appear  upon  the  face  of  the  award  ;  the  court, 
considering  that  it  was  the  intention  of  the  parties  to  refer  the  decision 
of  the  merits,  as  well  upon  the  matter  of  law  as  of  fact,  to  the  arbi- 
trator, refused  to  open  the  award  again,  upon  a  suggestion  of  the 
arbitrator's  mistake  in  point  of  law,  upon  the  construction  of  a  con- 
tract between  the  parties'^.  And  though  an  arbitrator,  on  a  mixed 
question  of  law  and  fact,  has  allowed  transactions  apparently  illegal, 
as  premiums  of  insurance  on  a  voyage  to  an  hostile  port,  the  court 
will  not  set  aside  the  award'.  So  where  an  arbitrator,  to  whom  the 
question  of  the  right  of  two  rectors  to  the  tithe  of  certain  lands  was 
referred,  had  power  to  devise  all  means  to  prevent  future  litigation 
between  the  parties,  and  to  settle  all  matters  in  difference  between 

»  8  East,  344.  and  see  1  Saund.   327.   a.  «   1  Gow,  5. 

(3).  2  Chit.  Rep.  44.  faj.  f  1  Taunt.  4S. 
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them,  and  to  determine  what  he  should  think  fit  to  be  done  by  either 
of  the  parties,  touching  the  matters  in  dispute  ;  the  court  of  Common 
Pleas  held,  that  he  did  not  exceed  his  power,  by  awarding  undivided 
moieties  of  the  tithes  to  the  two  rectors*.  Even  where  matter  of  law 
alone,  and  no  matter  of  fact,  is  referred  to  a  barrister,  the  court  will 
not  set  aside  an  award  made  by  him,  on  the  ground  that  it  is  contrary 
to  law,  unless  the  illegality  appear  on  the  face  of  the  award**.  And  an 
arbitrator  is  not  bound  by  a  rule  of  practice,  adopted  by  courts  of 
law  for  general  convenience :  Therefore  where,  on  a  reference  of  a 
Chancery  suit,  and  all  matters  in  difference  between  the  parties,  the 
arbitrator  had  allowed  interest,  when  it  would  not  have  been  allowed 
by  a  court  of  law  or  equity,  the  court  refused  to  set  aside  the  award 
on  that  grounds 

The  courts  will  not  set  aside  the  award  of  an  umpire,  because  he 
received  evidence  from  the  arbitrators,  without  examining  the  wit- 
nesses, unless  he  were  required  to  re  examine  them,  before  the 
making  of  his  umpirage'^.  And  where  an  arbitrator,  having  by  mu- 
tual agreement  of  the  parties  closed  his  examination,  refused  the 
application  of  the  defendant's  attorney  for  another  hearing,  and  made 
his  award  ;  the  court  of  Common  Pleas  would  not  set  it  aside,  on 
the  affidavit  of  the  defendant's  attorney,  that  he  was  in  possession  of 
evidence  which  would  repel  that  on  which  the  award  was  founded*. 
So  where  it  was  stipulated,  that  in  case  of  the  breach  of  an  agree- 
ment, the  sum  of  one  hundred  pounds  should  be  received  as  a  stipu- 
lated debt,  binding  on  each  party  as  to  the  amount ;  and  an  action 
for  damages  generally,  for  the  breach  of  this  agreement,  was  referred 
to  an  arbitrator,  who  awarded  only  ten  pounds  damages ;  the  court 
held,  that  in  order  to  entitle  the  party  to  move  to  set  aside  the  award, 
it  was  necessary  expressly  to  state  in  the  affidavit,  that  this  clause 
was  pointed  out  to  the  arbitrator  at  the  time,  and  that  he  was  required 
to  act  upon  it^.  But  all  the  witnesses  of  the  party  against  whom  an 
award  is  made,  should  regularly  be  examined,  and  in  his  presence,  if 
he  require  it,  or  it  will  be  a  ground  for  setting  aside  the  awards. 
And  an  award,  in  an  action  for  not  repairing,  made  by  arbitrators 
upon  view  of  the  premises,  without  calling  the  parties  before  them, 
may  be  set  aside^  If  an  award  be  made  on  an  improper  stamp,  and 
no  application  be  made  to  enforce  the  award,  the  court  will  not  set  it 

a  3  Taunt.  426.  and  see  1  Stark.  Ni.Pii.  Pul.  91.  173. 
209.  1  Moore,  187.  e  j  Marsh.  404.  and  see  T  Price,  636. 
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aside* :  Anil  if  an  objection  to  the  stamp  be  not  alleged  as  a  ground 
for  obtaining  a  rule  to  shew  cause  to  set  aside  an  award,  the  court 
will  not  suffer  it  to  be  relied  upon  afterwards,  wlien  cause  is  shewn''. 
On  a  motion  respecting  an  award  of  commissioners  under  an  inclo- 
sure  act,  the  court  of  King's  Bench  said  :  "  We  may  punish  upon 
this,  if  there  be  any  corruption  ;  or  enforce  its  execution  by  man- 
damus :  but  we  are  not  to  interpret  or  set  aside  these  awards,  upon 
complaint  of  their  obscurity%  &c."  And  if,  upon  a  reference,  either 
party  is  preckided  by  the  terms  of  the  rule  from  going  into  evi- 
dence of  that  which  he  is  desirous  to  try,  his  remedy  is  by  moving 
to  set  aside  the  rule  of  reference;  but  he  cannot  impeach  the 
avvard*^. 

The  mode  of  setting  aside  an  award  is  by  application  to  the 
court  in  which  the  action  was  depending,  when  the  reference  is 
by  rule  of  court,  or  order  of  nisi  prius ;  or,  if  there  be  no  action 
depending,  in  the  court  of  which  the  submission  is  made  a  rule 
under  the  statute.  This  application  is  usually  made  by  the  unsuc- 
cessful party  ;  but  it  may  be  made  by  the  party  in  whose  favour  the 
award  is,  if  it  appear  that  a  sum  has  been  omitted  therein  by  mistake^ 
And,  unless  the  application  be  founded  on  some  objection  to  the 
legality  of  the  award,  appearing  on  the  face  of  it,  there  must  be  an 
affidavit^  stating  the  grounds  upon  which  it  was  made  ;  and  it  is 
usual  to  have  an  affidavit  of  facts,  in  answer  to  the  ajiplication. 
When  the  reference  is  by  rule  of  court,  or  order  of  nisi  prius,  there 
being  a  cause  then  depending,  the  affidavits  in  support  of,  or  in 
answer  to  the  rule  for  setting  aside  an  award,  must  be  entitled  in  the 
cause^;  but  when  the  submission  is  made  a  rule  of  court  under  the 
statute,  there  being  no  cause  depending,  it  is  not  necessary  that  the 
affidavits  should  be  entilleds :  or  they  may  be  entitled  "  In  the 
matter^',  &c."  In  the  King's  Bench,  when  a  rule  to  shew  cause  is 
obtained  to  set  aside  an  award,  the  several  objections  thereto,  in- 
tended to  be  insisted  upon  at  the  time  of  making  such  rule  absolute, 
must  be  stated  in  the  rule  to  shew  cause'.  And  in  practice  it 
is  usual,  when  a  rule  for  an  attacliment  is  moved  for,  to  oblige 
the  party  who  complains  of  the  award,  to   move   to   set  it  aside, 

*  7  Durnf.  &  East,  95.  send  back   the  case  to  the  same  arbitrator, 

^  Liddell w  Johnstone,  B.  38  Geo.  lU.K.B.  or  to  amend  the  award,  by  including  the 

^  Case  on  the  Over-Kellet  inclosurc  act,  H.  sum  omitted. 

38  Geo.  III.  K.  B.  ^5  East,  21.  faj.  Ante,  891. 

d  3  Taunt.  378.  6  /A  21.  1  Smith  R.  338. 

^  2  Chit.  Rep.  44.  and  see  6  Taunt.  111.  ''  12  East,  166.  faJ.  Ante,  891. 

by  wliich  it  appears  that  the  rule  should  *  R  E.  2  Geo.  IV.  K.  B,  2  Barn.  &  Aid. 

be,   either   to  set  aside   the   award,   or  to  539.  2  Chit.  Rep.  376. 
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unless  the  objections  appear  on  the  face  of  it ;  and  then  both  rules 
come  on  together" :  This  gives  the  other  side  an  opportunity  of 
answering  the  allegations,  on  which  the  objections  to  the  award  are 
founded.  If  a  motion  for  setting  aside  an  award  be  made  on  slight 
grounds,  the  rule  will  be  discharged  with  costs''. 

The  courts,  we  may  remember,  will  not,  on  the  last  day  of  term, 
hear  a  motion  for  a  rule  nisi  to  set  aside  an  award^ ;  nor  can  counsel 
be  heard  on  that  day,  to  shew  cause  against  such  a  rule,  but  the 
same  must  be  enlarged,  and  made  peremptory  for  the  next  ensuing 
term.  And  when  the  submission  is  by  bond  or  other  writing  under 
the  statute,  the  application  to  set  aside  the  award  must  be  made  before 
the  last  day  of  the  next  term  after  it  is  made''.  So,  where  the  appli- 
cation is  to  refer  back  the  award  to  the  same  arbitrator  to  re-consider 
it,  on  the  ground  tliat  he  had  not  sufficient  materials  before  him,  it 
must  be  made  within  the  same  time  ;  althougli  (he  arbitrator  be  not 
charged  with  corruption  or  undue  practice''.  But  the  limitation  of 
time  prescribed  by  the  9  &  10  VV.  III.  for  applications  to  the  court  to 
set  aside  awards,  applies  only  to  cases  where  an  original  authority  is 
given  to  the  court  by  that  act"^:  And  though  the  court  will  in  general 
adopt  the  same  rule,  in  cases  where  their  authority  exists  inde- 
pendently of  the  act,  yet  when  they  see  sufficient  reason  for  their 
interference,  they  will  interpose  their  authority,  though  the  time  pre- 
scribed should  have  elapsed*?. 

The  courts  will  not  set  aside  an  award,  though  for  defects  appearing 
on  the  face  of  it,  after  the  expiration  of  the  time  limited  by  the 
statute'' :  And  a  party  cannot,  in  shewing  cause  against  an  attacli- 
ment,  impeach  the  award  for  any  intrinsic  matter'.  But,  upon  an 
application  for  an  attachment,  for  non-performance  of  an  award,  it  is 
competent  to  the  parties  to  object  to  the  award,  for  any  illegality 
apparent  on  the  face  of  it,  although  the  time  limited  by  the  statute, 
for  applying  to  the  court  to  set  aside  the  award,  is  expired** :  The 
reason  is,  that  upon  a  motion  for  an  attachment,  the  party  would  be 
without  remedy,  if  the  attachment  were  granted,  notwithstanding  the 
illegality  of  the  award  ;  whereas  if  the  party  were  left  to  his  remedy, 
by  bringing  his  action  on  the  award,  it  would  be  competent  to  the  de- 
fendant to  take  advantage  of  any  illegality  appearing  on  the  face  of  it'. 

a  6  East,  310.  1 18.    1  East,  276.  and  see  Barnes,  55. 

^  2  Chit.  Rep.  43.  i  6  Dumf.  &  East,  161.  but  see  1  Kenyon. 

c  Anle,  503.  118, 

d  Ante,  894.  k  7  D„rnf.  &  East,  73.  and  see  1  Saund. 

e2  Durnf.&  East,  781.  527.   c.  liarnes,  56,7.    1  Kenyon,   118.    11 

f  Ante,  894.  East,  368,  9. 

6  6  Taunt.  111.1  Marsh.  471.  S.  C.                    '  1  East,  277,  8.  per  Lawrence,  J. 

Ji  Per  Powel,  J.  Andr.  J297.    1  Kenyon, 
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CHAP.  XXXVII. 


Of  Trials  at  Nisi  Prius,  and  their  Incidents. 

"M  N  the  present  chapter  will  be  considered,  as  incidents  to  the  trial 
at  nisi  priuSf  the  briefs  for  counsel  ;  pleas  puis  darrein  coii' 
tinuance  ;  withdrawing  the  record  ;  challenging  and  swearing  the 
jurors,  and  talesmen  ;  the  order  in  which  counsel  are  heard  at  the 
trial;  withdrawing  a  juror;  bills  of  exceptions,  and  demurrers  to 
evidence  ;  the  nonsuit,  or  verdict ;  and,  if  the  verdict  be  given  for 
the  plaintiff  in  ordinary  cases,  or  for  the  defendant  in  replevin,  the 
damages  found  by  the  jury  ;  special  verdicts,  special  cases,  and  points 
reserved  ;  and  lastly,  the  postea. 

Previously  to  the  trial,  a  trie/"  should  be  prepared  by  the  attorney 
for  each  party,  and  delivered  to  counsel ;  containing  a  copy  or  full 
abstract  of  the  pleadings,  a  clear  statement  of  the  facts  of  the  case, 
with  such  observations  as  occur  thereon,  and  a  proper  arrangement  of 
the  proofs,  with  the  names  of  the  witnesses.  The  great  rule  to  be 
observed  in  drawing  briefs,  as  it  is  well  expressed  in  a  late  useful  pub- 
lication", consists  in  conciseness  with  perspicuity.  And  though  in 
general  the  plaintiff  has  only  two  counsel,  yet  he  may  be  allowed  for 
fees  to  three,  on  taxation  of  costs,  in  a  cause  of  difficulty''. 

When  the  cause  is  called  on,  the  defendant  may  plead  any  matter 
of  defence  arising  after  the  last  continuance,  or  as  it  is  called  in 
French,  puis  darrein  continuance,  or  in  Latin,  post  ultimam  con- 
tinuationem  :  and  such  a  plea  may  be  pleaded,  after  the  jury  are  gone 
from  the  bar ;  but  not  after  they  have  given  their  verdict*^.  The  last 
continuance,  previous  to  the  sittings  or  assizes,  is  the  day  of  the  return 
of  the  venire  facias,  from  whence  the  plea  is  continued,  by  the  award 
of  the  distringas  or  habeas  corpora,  to  the  next  term,  unless  the 
chief  justice  or  judges  of  assize  shall  first  come  on  the  day  of  iiist 
j^rius^  :  And  on  this  day,  if  any  matter  of  defence  has  arisen  after  the 

a  I  Sel.Pr.  472.  and  see  Lee's  Prac.  Die,  Geo.  I.  Bui.  iVi.  Pri.  310. 

1  V.  p.  232.  for  some  useful   observations,  ^  Bnl.Ni.  Pri.  310.  and  see  Dyer,  361. 

a^  10  the  mode  of  drawing  briefs.  2  Lutw.  1143.  1  Blac, Rep.  497.  for  the  time 

t>  1  Chit.  Rep.  544.  to  which  the  plea  is  continued. 

^  Doc.pl,  177.  Pearnon  v.  Parkins,  H.   3 
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last  continuance,  it  may  be  pleaded  by  the  defendant ;  as  that  the 
plaintiff  has  given  him  a  release,  or  is  bankrupt%  outlawed,  or  ex- 
communicated ;  or  that  the  defendant  has  become  bankrupt,  and  ob- 
tained his  certificate'' ;  or  an  award  made  on  a  reference  after  issue 
joined''.  So,  in  an  action  against  an  executor  or  administrator,  a 
judgment  recovered  against  the  defendant,  after  plea  pleaded,  for  a 
debt  due  from  the  testator  or  intestate,  may  be  pleaded  after  the  last 
continuance'*:  And  it  is  no  answer  to  such  a  plea,  that  the  judgment 
was  obtained  in  an  action  of  debt  on  simple  contract,  or  by  confession 
of  the  defendant*.  So,  it  may  be  pleaded,  that  a  fema  plaintiff  is 
married,  or,  in  debt  by  an  administrator,  that  the  plaintiff''s  letters  of 
administration  are  revoked,  liuis  darrein  continuance^.  But  in 
ejectment,  the  defendant  is  not  allowed  to  plead  a  release  by  the 
lessor  of  the  plaintiffs.  And  where  a  landlord,  with  the  permission 
of  his  bailiff,  who  had  made  a  distress  for  rent,  commenced  an  action 
in  the  bailiff's  name,  against  the  sheriff,  for  taking  insufficient 
pledges,  and  the  bailiff  afterwards,  without  the  landlord's  privity, 
released  to  the  sheriff,  who  pleaded  it  puis  darrein  continuance, 
the  court  of  Common  Pleas,  we  have  seen,  set  aside  the  plea,  and 
ordered  the  release  to  be  delivered  up  to  be  cancelled*".  So,  where 
husband  and  wife  lived  separate  under  a  deed,  by  which  he  stipulated 
that  his  wife  should  enjoy,  as  her  separate  and  distinct  property,  all 
effects,  &c.  which  she  might  acquire,  or  which  by  any  gift,  grant, 
&c.  or  representation,  she,  or  he  in  her  right,  might  be  entitled  to  ; 
and  that  he  would  not  do  any  act  to  impede  the  operation  of  that 
deed,  but  would  ratify  all  lawful  or  equitable  proceedings  to  be 
brought  in  his  or  their  names,  for  recovering  such  real  and  personal 
estates  ;  and  the  wife  having,  as  executrix  of  R.  M.  commenced  an 
action  on  a  promissory  note  against  defendants,  in  the  names  of  her 
husband  and  herself,  the  husband  released  the  debt,  which  release 
was  pleaded  puis  darrein  continuance  ;  the  court,  on  application, 
ordered  the  plea  to  be  taken  off  the  record,  and  the  release  to  be 
given  up  to  be  cancelled'.  So,  a  plea  puis  darrein  continuance,  of 
a  release  by  one  of  several  plaintiffs  in  assumpsit,  was  set  aside  by 
the  court  of  King's  Bench,  without  costs,  on  the  terms  of  indemnifying 

a  Capper  V.  Stewart,  H.  28  Geo.  IIT.  K.  B.  "^  5  Taunt.  333.   1  Marsh,  70.  S.  C. 

15  East,  622.  e  5  Taunt.  665.   1  Marsh,  280.  S.  C. 

•>  But  this  it  seems  must  be  pleaded  spe-  *"  Bui.  Ni.  Pri.  309.  and  see  Com.  Di".  tit. 

daily,  and  not  in  the  general  form  prescribed  Abatement,  T.  24. 

by  tlie  statute  5  Geo.  II.  c.  30.  §  7.  6  East,  S  4  Maule  &  Sel.  300.  2  Chit,  Rep.  323. 

413.  2  Smith  R.  639.  S.  P,  but  see  2  H.  S,  C.  and  see  7  Taunt.  9,  Ante,  732. 
Blac,  533.  9  East,  82.   Ante,  6yG.  .  1^  7  Taunt,  48,  Ante,  731. 

c  2  Esp.  Rep.  304.  '  4  Barn.  &  AlJ,  419. 
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the  plaintiffs,  who  had  released  the  action,  against  the  costs  of  it, 
although  their  consent  had  not  been  obtained  before  action  brought ; 
it  appearing  that  no  consideration  had  been  given  for  the  release,  and 
that  the  plaintiffs  sued  as  trustees  for  the  creditors  of  an  insolvent 
person\  But  unless  a  very  strong  case  of  fraud  be  made  out,  the 
court  of  Common  Pleas  will  not  control  the  legal  power  of  a  co- 
plaintiff  to  execute  a  release''. 

If  any  matters  pleadable  after  the  last  continuance  happen  after 
plea,  and  before  the  return  of  the  venire  facias,  they  must  be  pleaded 
in  bank.  But  matters  arising  after  the  return  of  the  venire  facias, 
may  be  pleaded  either  in  bank  or  at  nisi  prius'^ :  And  where  the  de- 
fendant had  obtained  his  certificate  under  a  commission  of  bankrupt, 
after  plea  pleaded,  and  then  pleaded  it  in  bank,  as  a  matter  arising 
after  the  last  continuance,  but  in  fact  another  continuance  had  inter- 
vened between  the  certificate  and  the  plea,  the  court  of  King's  Bench 
permitted  him  to  plead  it  nunc  pro  tunc'^,  on  payment  of  costs^.  But 
matters  arising  after  the  trial,  and  before  the  day  in  bank,  cannot  be 
pleaded  puis  darrein  continuance^.  And  where,  in  an  action  against 
a  member  of  j)arliament,  two  persons  became  sureties  in  a  bond,  con- 
ditioned for  the  payment  of  such  sura  as  should  be  recovered,  with 
costs  ;  and  the  cause  proceeded,  and  notice  of  trial  being  given,  the 
defendant  filed  a  bill  in  equity,  and  obtained  an  injunction,  pending 
which  he  became  bankrupt;  but  having  suffered  a  term  to  elapse 
after  obtaining  his  certificate,  without  pleading  it,  the  court  refused 
to  let  him  plead  it  as  of  the  former  term,  puis  darrein  continuance^ 
except  on  condition  of  dismissing  his  bill  in  equity,  and  paying  all 
costs  at  law  and  in  equity,  as  between  attorney  and  client?.  So, 
where  notice  of  trial  had  been  given  for  tlie  sittings  after  Trinity 
term,  but  which  was  afterwards  continued  to  the  first  sittings  in 
Michaelmas  term,  and  again  to  the  sittings  after  that  term,  when 
the  cause  was  tried,  and  the  defendant  had  obtained  his  certificate  in 
the  preceding  Trinity  vacation,  the  court  held,  that  it  was  too  late 
to  plead  his  certificate  puis  darrein  continuance;  and  they  refused 
to  receive  such  a  plea,  on  the  terms  of  his  paying  the  costs  of  the  trial''. 
And  a  plea  of  bankruptcy  in  the  defendant,  after  the  last  continuance, 
was  set  aside,  as  having  been  pleaded  after  the  proceedings  had  been 
stayed  in  an  action  on  the  bail  bond'. 

a  1  Chit.  Rep.  390.  /Inte,  731.  ^  Richards  v.  Hinton,  E.  22  Geo.  III.  K.B. 

^  n  Taunt.  421.  Ante,  731.  g  3  Barn.  &  Aid.  577. 

«  5  Taunt.  333.  1  Marsh.  70.  S.  C.  h  1  Dowl.  &  Ryl.  521.  5  Barn.  &   AW. 

d  Capper  v.  Stewart,  H.  23  Geo.  III.  K.  B.  852  .S.  C. 

«  2  Smith  R.  396.  '  4  Barn.  &  Aid.  249. 
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These  pleas  are  twofold,  in  abatement,  and  in  bar".  If  any  thing 
happen  pending^  the  writ,  to  abate  it,  this  may  be  pleaded  puis  dav" 
rein  continuance,  though  there  be  a  plea  in  bar  ;  for  tliis  only  waives 
all  pleas  in  abatement  that  were  in  being  at  the  time  of  the  bar 
pleaded,  and  not  subsequent  matter  ;  but  though  it  be  pleaded  in 
abatement,  yet  after  a  former  bar  pleaded,  it  is  peremptory,  as  well  on 
demurrer  as  on  trial ,  because  after  pleading  in  bar,  the  defendant 
has  answered  in  chief,  and  therefore  can  never  have  judgment  to 
answer  over^  Af(er  a  plea  in  bar,  if  the  defendant  plead  a  plea  fuis 
darrein  continuance,  this  is  a  waiver  of  his  bar,  and  no  advantage 
shall  afterwards  be  taken  of  xi" :  Nor  can  the  plaintiff  afterwards  pro- 
ceed on  the  former  plea*^. 

The  great  requisite  of  these  pleas  is  certainty^ :  and  it  is  not 
good  pleading  to  say  generally,  that  after  the  last  continuance  such 
a  thing  happened,  but  the  time  and  place  must  be  precisely  alleged'. 
The  form  of  the  plea,  if  at  the  assizes,  is  as  follows:  And  now  at 
this  day,  that  is  to  say,  on,  8gc.  comes  the  said  CD.  by  E>.  V- 
his  counsel,  and  says  (if  in  bar),  that  the  said  A.  B.  ought  notfurther 
to  maintain  this  action  against  him  thesaid  C.  D.  :  because  he  says, 

that  after  the day  of last  past,  from  which  day  until  the 

day  of in term  next,  (unless  the  justices  of  our 

lord  the  king,  assigned  to  hold  the  assizes  of  our  said  lord  the  kingf 

in  and  for  the  county  of should  Jirst  come  on  the day  of 

at in  the  said  county  of j,  the  action  aforesaid  is  con- 
tinued, to  wit,  on  8fc.  at  S^'c.  the  said  A.  B.  by  his  deed,  dated  S^'c. 
did  release  ^'c.  ;  and  so  shew  the  particular  matter^  In  abateme7it, 
the  j)lea  concludes,  by  praying  judgment  of  the  writ,  and  that  the 
same  may  be  quashed^ ;  or,  if  the  writ  is  abated  de  facto,  by  praying 
judgment  if  the  court  will  further  proceed' :  In  bar,  the  conclusion 
of  the  plea  is,  that  the  plaintiff  ought  notfurther  to  maintain  his 
action,  and  not  that  the  former  inquest  should  not  be  taken  :  be- 
cause it  is  a  substantive  bar  of  itself,  and  comes  in  place  of  the  former, 
and  therefore  must  be  pleaded  to  the  action''. 

There  are  likewise  some  pleas  which  may  be  pleaded  at  nisi  prius, 
that  cannot  properly  be  termed  pleas  puis  darrein  continuance,  be- 
cause the  matter  pleaded  need  not  be  expressly  mentioned  io  have 
happened  after  the  last  continuance  j  as  in  trespass,  that  the  plaintitf 

a  Gilb.  C  P.  105.  Aleyn,  66.  ^  Bui.  A'i.  Pri.  309. 

b  Id.  ibid.  Freein.  252.  g  Id.  310, 

c  1  Salk.  178.  1»  Gilb.  C.  P.  105.  2Lutw.  1143. 

d  Capper  v.  Slevsarl,  11.  28  Gno.  ill.  K.  B.  «  3  Lev.  120.  Bui.  W.  Pri-  311. 

^  Yelv.  141.  Cio.  Jac.   261.  Frccm.  112.  ^  Cro.  Eliz.  49.    2  Lutw.   1143.  Bui.  Ni. 

2  Lutw.  1143.  2  Salk.  519.  2  VVils.  139.  Pii.  310.  but  see  Dyer,  361,  in  marg. 
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was  outlawed  for  felony" :  So  the  defendant  may  plead,  that  ayeme 
plaintiff  was  covert  on  the  day  of  the  writ  purchased  ;  but  he  cannot 
plead  that  she  took  baro7i  pending  the  writ,  without  pleading  it  after 
the  last  continuance  ;  The  diversity  seems  to  be,  between  such  things 
as  disprove  the  writ  in  fact,  and  such  as  disprove  it  in  law''. 

Pleas  after  the  last  continuance  being  productive  of  delay,  are 
subject  to  the  same  sort  of  restraints  as  pleas  in  abatement :  they  must 
be  verified  on  oath,  before  they  are  allovved*^;  and  they  cannot  be 
amended  after  the  assizes  are  over'' :  There  can  be  but  one  plea  puis 
darrein  continuance^  ;  and  such  a  plea  cannot  it  is  said  be  pleaded 
after  a  demurrer^  But  if  a  plea  puis  darrein  continuance  be  filed 
and  verified  on  oath,  the  courts  cannot  set  it  aside  on  motion,  but  are 
bound  to  receive  it^ :  And  an  affidavit  referring  to  the  plea,  need  not 
be  entitled  in  llie  cause''. 

When  a  plea  puis  darrein  continuance  is  put  in  at  the  assizes,  the 
plaintiff  is  not  to  reply  to  it  there ;  for  the  judge  has  no  power  to 
accept  of  a  replication,  nor  to  try  it',  but  ought  to  return  the  plea  as 
parcel  of  the  record  of  7iisi  prius^ ;  and  if  the  plaintiff  demur,  it 
cannot  be  argued  there'.  When  a  plea  is  certified  on  the  back  of  the 
postea,  and  the  plaintiff  demurs,  if  the  defendant,  on  the  expiration  of 
a  rule  given  for  him  to  join  in  demurrer,  refuse  to  do  so,  the  plaintiff 
may  sign  judgment"' :  And,  in  order  to  prevent  vexatious  delay,  the 
court  of  King's  Bench  will  order  a  demurrer  to  such  a  plea,  to  stand 
ior  the  first  paper  day  in  term". 

*  Theol.  Di^.  204.  in  the  breast  of  the  judge,  whether  he  will 

•>  Bro.  Abr.  tit.  Conlinuance,  pi.    57.  Bui,  accept  such  plea  or  not,  that  is,  whether  he 

Ni.  Pri.  310.  will  or  will  not  proceed  in  the  trial :  And  in 

c  Freem.  252.    1    Str.    493.  2  Smith   R.  Say.  'Rep.  26fi,  a  ^Xea,  puis  darrein  continuance 

396.  was  set  aside,  because  the  matter  of  it  arose 

d  Yelv.  181.  Freem.    253.  Bui.   Ni,   Pri-  ie/bre  the  last  continuance. 

309.  but  see  the  case  of  Hartley  v.  Dixon,  h  5  Taunt.  333.   1  Marsh.    70.  S.  C.    Sed 

M.  29  Geo.  III.  K.  B.  2  Smith  R.  659.  S.  C.  qucere ;  and   see  3   Price,    200,  201.  semb. 

where    a   plea  puis  darrein  conlinuance  was  contra. 

amended  upon  terms.  '  Capper  v.  Stewart,  H.  28  Geo.  III.  K,  B. 

eBro.   Abr.  tit.   Conlinuance,  pi.   5.  41.  k  Yelv.  180.  Cro.  Jac.  261.  S.  C.  Freem. 

Jenk.  160.  Gilb.  C.  P.  105.  252.  2  Mod.  307.  S.  C. 

f  1  Str.  493.  cites  Moor,  871.  and  see  1  '2  Mod.  307.  1  Stark.  Ni.  Pri.  62. 

Ld.  Raym.  266.  6  Mod.  9.  but  see  Hob.  81.  m  Freem.  252.  Bui.  Ni.  Pri.  31 1.  And  see 

contra.    Com.    Dig.    tit.    Abatement,   I.    24.  further,  as  to  pleas  puis  darrein  continuance, 

Chitty  on  Pleading.  1  V.  635.  when  necessary,  and  the  time  and  mode  of 

8  2  Wils.  137.  3  Durnf.  &  East,  554.  5  pleading  them,  Chitty  on  Pleading,  1  V.  p. 

Taunt.  333.     1  Marsh.  70.  S.  C.   1  Stark.  634,  &c. 

Ni.  Pri.  62.  but  see  Jenk.  159.  Yelv.  180.  »  1  Stark.  Ni.  Pri.  62. 
and|Bul.  Ni.  Pri.  309.  where  it  is  said  to  be 


904  OF   WITHDRAWING   THE    RECORD,    &C. 

Previously  to  swearing  the  jury,  or  afterwards  by  consent  of  the  de- 
fendant's counsel,  the  plaintiff  nnayioif/ic/raru  the  record,  and  by  that 
means  prevent  the  cause  from  being  tried  :  But  this  cannot  be  done 
by  the  plaintiff's  counsel,  until  a  brief  has  been  delivered  to  him*;  a 
retainer  in  a  cause,  without  a  brief,  not  being  sufficient''.  If  the 
record  be  not  withdrawn,  the  trial  proceeds  ;  and  as  the  jury  are 
called,  they  may  be  challenged. 

Challenges  are  of  two  kinds  ;  first,  to  the  array  ;  and  secondly,  to 
the  polls.  Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  are  arrayed,  or  set  in  order  by  the 
sheriff  in  his  return  ;  and  they  may  be  made  on  account  of  par- 
tiality, or  some  default  in  the  sheriff,  or  his  under-officer  who  arrayed 
the  paneP.  And  generally  speaking,  the  same  reasons  that  before 
awarding  the  venire,  were  sufficient  to  have  directed  it  to  the  coroner 
or  elisors,  will  be  also  sufficient  to  quash  the  array,  when  made  by  an 
officer  of  whose  partiality  there  is  any  good  ground  of  suspicion. 
Also,  though  there  be  no  personal  objection  against  the  sheriff,  yet  if 
he  array  the  panel  at  the  nomination  or  under  the  direction  of  either 
party,  this  is  good  cause  of  challenge  to  the  array.  Where,  upon  a 
challenge  to  the  array  for  unindifferency  in  the  sheriff,  on  the  trial  of 
an  indictment  for  a  misdemeanor,  the  jury  panel  was  quashed  ;  the 
court  held,  that  the  proper  course  for  obtaining  a  trial  of  the  cause,  was 
to  direct  new  jury  process  to  the  coroners  of  the  county,  at  the  in- 
stance of  the  prosecutor,  but  not  without  applying  to  the  court 
specially  for  that  purpose*^. 

Challenges  to  the  polls,  in  capita^  are  exceptions  to  particular 
jurors  ;  and,  according  to  Sir  Edward  Coke",  they  are  of  four  kinds  ; 
first,  propter  honoris  respevtum^  as  if  a  lord  of  parliament  be  im- 
panelled on  a  jury,  in  which  case  he  may  challenge  himself,  or  be 
challenged  by  either  party.  Secondly,  propter  defectum^  as  if  a 
jury  be  an  alien  born,  or  a  slave  or  bondman ;  or  have  not  the  ne- 
cessary qualification  of  estate.  All  incapable  persons,  as  infants, 
ideots,  and  persons  of  non-sane  memory,  are  likewise  excluded  upon 
this  ground*.  Thirdly,  propter  affectum^  as  that  a  jury  is  of  kin  to 
either  party,  within  the  ninth  degree^ ;  that  he  has  been  arbitrator,  or 
declared  his  opinion  on  either  side ;  that  he  has  an  interest  in  the 
cause*" ;  that  there  is  an  action  depending  between  him  and  the  party  ; 
that  he  has  taken  money  for  his  verdict,  or  even  eat  and  drank  at 

a  2  Campb.  487.  e  Co.  Lit.  136. 

*  3  Taunt.  225.  *  Gilb.  C.  P.  95. 

'Cowp.  112.  6  Finch  L.  401. 

<*  1  DowL  &  Kyi.  145.  ^  3   Dur.  1856. 
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either  party's  expense ;  that  he  has  formerly  been  a  juror  in  the  same 
cause ;  that  he  is  the  party's  master,  servant,  tenant%  counsellor, 
steward,  or  attorney,  or  of  the  same  society  or  corporation  with  him. 
All  these  are  principal  causes  of  challenge :  Besides  which  there  are 
challenges  to  the  favour,  where  the  party  objects  only  on  account  of 
some  probable  grounds  of  suspicion,  as  acquaintance,  and  the  like  ; 
the  validity  of  which  must  be  left  to  the  determination  of  friers,  who, 
in  case  the  first  man  called  be  challenged,  are  two  indifferent  persons 
named  by  the  court ;  and  if  they  try  one  man  and  find  him  indifferent, 
he  shall  be  sworn  ;  and  then  he  and  the  two  triers  shall  try  the  next ; 
and  when  another  is  found  indifferent  and  sworn,  the  two  triers  shall 
be  superseded,  and  the  two  first  sworn  on  the  jury  shall  try  the  rest**. 
FourtUy,  a  juror  may  be  challenged  propter  delictum,  as  for  a  con- 
viction of  treason,  felony,  perjury,  or  conspiracy;  or  if,  for  some  in- 
famous offence,  he  has  received  judgment  of  the  pillory,  tumbrel,  or 
the  like,  or  to  be  branded,  whipped,  or  stigmatized  ;  or  if  he  be  out- 
lawed or  excommunicated,  or  hath  been  attainted  of  false  verdict, 
prxmunire,  or  forgery.  A  juror  may  himself  be  examined  on  his 
voire  dire,  with  regard  to  such  causes  of  challenge  as  are  not  to  his 
dishonour  or  discredit ;  but  not  with  regard  to  any  crime,  or  any 
thing  which  tends  to  his  disgrace  or  disadvantage*^. 

In  a  late  case'',  the  following  points,  respecting  challenges  of  jurors, 
were  determined,  after  special  argument,  by  the  court  of  King's 
Bench  :  first,  that  no  challenge  can  be  taken,  either  to  the  array  or  to 
the  polls,  until  a  full  jury  have  appeared ;  and  therefore,  where  the 
challenges  are  previously  taken,  they  are  irregular  :  secondly,  that 
when  a  challenge  is  made,  the  adverse  party  may  either  demur,  which 
brings  into  consideration  the  legal  validity  of  the  matter  of  challenge  ; 
or  counterplead,  by  setting  up  some  new  matter  consistent  with  the 
matter  of  challenge,  to  vacate  and  annul  it  as  a  ground  of  challenge; 
or  he  may  deny  what  is  alleged  for  matter  of  challenge,  and  it  is  then, 
and  then  only,  that  triers  are  to  be  appointed  :  and  therefore,  where 
the  grounds  of  challenge  were  not  put  on  the  record,  the  defendants 
•were  holden  not  to  be  in  a  condition  to  ask  the  opinion  of  the  court, 
as  a  matter  of  right,  upon  their  sufficiency  :  thirdly,  that  there  can  be 
no  challenge  to  the  array,  on  the  ground  of  unindifTerency  in  the 
master  of  the  Crown  office,  he  being  the  officer  of  the  court  expressly 
appointed  to  nominate  the  jury :  The  only  remedy  in  such  a  case,  is 

»  Gilb,  C.  P.  95.  Juries,  (E).  3  Blac.  Com.  338,  &c. 

b  Co.  Lit.  153.  d  Hex  v.  Edmonds  and  others,  4  Barn.  & 

*  For  more  o(  Challenges,  see  Co.  Lit.  156,  Aid.  471. 
&c.  Glib.  C.  P.  Chap.  VIII.  Bac.  Abr.  tit. 


906  OF   SWEARING   JURORS. 

to  apply  to  the  court  by  motion,  to  appoint  some  other  officer  to  no- 
minate the  jury  :  fourthly,  that  it  is  no  objection  to  the  conduct  of  the 
master  of  the  Crown  office,  that,  in  striking  the  jury,  he  selected  the 
names  of  the  jurors,  and  did  not  take  them  by  chance  from  the  free- 
holder's book ;  or  that  he  took  those  only,  whose  names  had  the  ad- 
dition of  Esquire,  or  of  some  higher  degree  ;  or  included  some  per- 
sons who  were  in  the  commission  of  the  peace  :  fifthly,  that  it  is  no 
ground  of  challenge  to  the  array,  for  unindifferency  on  the  part  of  the 
sheriff,  that  his  officer  had  neglected  to  summon  one  of  the  twenty 
four  special  jurymen,  returned  on  the  panel :  sixthly,  that  it  is  not 
competent  to  ask  jurymen,  whether  special  jurymen  or  tales-men^  if 
they  liave  not,  previously  to  the  trial,  expressed  opinions  hostile  to 
the  defendants  and  their  cause,  in  order  to  found  a  challenge  to  the 
polls  on  that  ground ;  but  that  such  expressions  must  be  proved  by 
extrinsic  evidence  :  and  lastly,  that  the  disallowing  of  a  challenge  is 
not  a  ground  for  a  new  trial,  but  for  what  is  strictly  and  technically 
called  a  venire  de  novo. 

By  the  balloting  act,  we  may  remember,  the  names  and  additions 
of  the  jurors  are  to  be  written  on  pieces  of  parchment  or  paper,  of 
equal  size,  and  delivered  to  the  marshal,  by  the  under-sheriff  or  his 
agent ;  and  are  to  be  rolled  up,  by  the  direction  and  care  of  the  mar- 
shal, all  as  near  as  niay  be  in  the  same  manner,  and  put  together  in  a 
box  or  glass  to  be  provided  for  the  j)urpose\  And,  by  the  same  act*", 
*'  when  any  cause  shall  be  brought  on  to  be  tried,  some  indifferent 
"  person,  by  direction  of  the  court,  may  and  shall,  in  open  court, 
"  draw  out  twelve  of  the  said  parchments  or  papers,  one  after  another; 
"  and  if  any  of  the  persons  whose  names  shall  be  so  drawn,  shall  not 
"  appear,  or  be  challenged  and  set  aside,  then  such  further  number, 
"  until  twelve  persons  be  drawn  who  shall  appear,  and  after  all 
"  causes  of  challenge,  shall  be  allowed  as  fair  and  indifferent ;  and 
"  the  said  twelve  persons  so  first  drawn  and  appearing,  and  approved 
**  as  indifferent,  their  names  being  marked  in  the  panel,  and  they 
"  being  sworn,  shall  be  the  jury  to  try  the  said  cause  ;  and  the  names 
**  of  the  persons  so  drawn  and  sworn,  shall  be  kept  apart  by  them- 
*'  selves,  in  some  other  box  or  glass  to  be  kept  for  that  purpose,  till 
"  such  jury  shall  have  given  in  their  verdict,  and  the  same  is 
"  recorded,  or  until  such  jury  shall,  by  consent  of  the  parties,  or 
*'  leave  of  the  court,  be  discharged ;  and  then  the  same  names  shall 
"  be  rolled  up  again,  and  returned  to  the  former  box  or  glass, 
*'  there  to  be  kept,  with  the  other  names  remaining  at  that  time  un- 

nAnlc,  84'2.  b  3  Geo.  II.  c.  '25.  §  1 1. 
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"  drawn  ;  and  so  toties  quoties,  as  long  as  any  cause  remains  then  to 
"  be  tried." 

VViien  a  view  is  allowed  in  any  cause,  it  is  provided  by  the  same 
statute*,  that  the  jurors  who  took  the  view,  or  such  of  them  as  shall 
appear,  shall  be  first  sworn  upon  the  jury  to  try  the  cause,  before  any 
drawing  as  aforesaid  ;  and  so  many  only  shall  be  drawn,  to  be  added 
to  the  viewers  who  appear,  as  shall,  after  all  defaulters  and  challenges 
allowed,  make  up  the  number  of  twelve,  to  be  sworu  for  the  trial  of 
the  cause. 

At  common  law,  if  a  sufficient  number  of  jurymen  did  not  appear 
at  the  trial,  or  so  many  of  them  were  challenged  and  set  aside,  as 
that  the  remainder  would    not   make  up  a  full  jury,  there  issued  a 
writ  to  the  sheriif,  of  undecimy  decern^  or  octo  tales,  according  to  the 
number  that  was  deficient,  in  order  to  complete  the  jury*^ :  And  this 
is  still  necessary,  on  trials  at  bar*^.     But  now,  by  the  statute  35  Hen. 
VIII.  c.  9.  §  6,  7,  8.  (extended  to  qui  tarn  actions,  by  the  4  &  5  Ph. 
&  31.  c.  7.)  "  the  justices  of  assize  or  nisi  prius,  upon  request  made 
"  by  the  plaintiff  or  defendant,  are  authorized  to  command  the  sheriff, 
"  or  other  minister  to  whom  the  making  of  the  return  shall  appertain, 
•'  to  name  and  appoint,  as  often  as  need  shall  require,  so  many  of  such 
"  other  able  persons  of  the  said    county,   then  present  at  the  said 
"  assizes  or  nisi  prius,  as  shall  make  up  a  full  jury;    which  persons 
"  shall  be  added  to  the  former  panel,  and  their  names  annexed  to  the 
•'  same;  and  that  the  parties  shall  have  their  challenges  to  the  jurors 
"  so  named,  added  and  annexed  to  the  said  former  panel,  as  if  they 
"  had  been  impanelled  upon  the  venire  facias  ;  and  that  the  said 
"  justices  shall  and  may  proceed  to  the  trial  of  every  such  issue,  with 
"  those  persons  that  were  before  impanelled  and  returned,  and  with 
"  those  newly  added  and  annexed  to  the  said  former  panel,  in  such 
"  wise  as  they  might  or  ought  to  have  done,  if  all  tlie  said  jurors 
"  had  been  returned  upon  the  writ  of  venire  facias ;  and  that  every 
*'  such  trial  shall  be  as  good  and  effectual  in  the  law,  to  all  intents 
"  and  purposes,  as  if  such  trial  had  been  had  by  twelve  of  the  jurors 
"  impanelled   and  returned   upon  the  writ  of  venire  facias.^^     The 
qualification  of  a  tales-man,  in  point  of  estate,  is  only  fve  pounds 
per  annum'^.     And,  by  the  7  &  8  VV.  III.  c.  32.  §  3.  the  sheriff  is 
directed  to  return  such  persons  to  serve  upon  the  tales,  as  shall  be 
returned  upon  some   other    panel,    and    then    attending    the    court. 
Hence  it  is  usual  to  draw  their  names  out  of  the  box ;  though  where 
it  is  desired  by  the  gentlemen  of  the  panel  who  appear,  and  con- 

^  §  14.  c  5  Duruf.  &  Eiist,  457,  8.  462. 

^  Gilb.  C.  P.  73.  d  Stat.  4  &  6  W.  5i  M.  c.  24.  §  18. 
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sented  to  by  the  parties,  the  sheriff  may  return  such  other  gentlemen 
as  can  be  procured  to  attend\  And,  in  the  King's  Bench,  the  master 
may  allow  the  sum  of  one  guinea  each  to  tales-men^  on  the  trial  of  a 
cause  by  a  special  jury  in  London  or  Middleseoc^.  The  plaintiff  may 
avoid  a  nonsuit,  by  refusing  to  pray  a  tales'" :  And,  after  a  juror  has 
been  challenged  on  the  principal  panel,  he  ought  not  to  be  sworn  as  a 
tales-man^ . 

When  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff  opens 
the  pleadings  ;  after  which,  if  the  proof  of  the  issue  rest  on  the  plain- 
tiff, as  where  the  general  issue  is  pleaded,  the  senior  or  leading  coun- 
sel states  his  case  to  the  jury  ;  and  after  calling  and  examining  wit- 
nesses in  support  of  it,  the  counsel  for  the  defendant  are  heard  ;  and 
if  they  call  any  witnesses,   the  plaintiff's  counsel  have  the  general 
reply.     But  when  there  is  a  rule  to  pay  money  into  court,  the  mere 
production  of  the  rule  by  the  defendant  is  not,  we  have  seen^,  consi- 
dered as  evidence  on  his  part,  so  as  to  give  the  right  of  reply  to  the 
plaintiff.     And  where  the  general  issue  is  not  pleaded,  but  issue  is 
joined  on  a  collateral  fact,  as  the  execution  of  a  release  in  assumpsit 
or  debt,  or  a  right  of  way  in  trespass,  the  proof  of  which  rests  on  the 
defendant,  his  counsel  begin,  after  the  pleadings  are  opened,  and  have 
the  general  reply.      The  same  order  is  observed  in  trespass  quare 
clausum  Jregit,  if  the  defendant  plead,  as  to  the  coming  with  force 
and  arms,  and  whatever  else  is  against  the  peace,  not  guilty,  and  as 
to  the  residue  of  the  trespasses  a  justification,  which  is  denied  by  the 
replication^;  and  in  ejectment,  by  the  heir  at  law  against  a  devisee, 
if  the  defendant  will  admit  the  lessor  of  the  plaintiff  to  be  heirs.     So, 
if  the  lessor  of  the  plaintiff  prove  his  pedigree,  and  there  stop,  and 
the  defendant  set  up  a  new  case  in  his  defence,  which  is  answered  by 
evidence  on  the  part  of  the  lessor  of  the  plaintiff,  the  defendant  is  en- 
titled to  the  general  reply*" :  which  is  also  the  case,  where  the  lessor 
of  the  plaintiff  claims  under  a  will,  and  the  defendant  under  a  codicil 
thereto,  the  validity  of  which  is  the  question  between  them,  and  the 
defendant  admits  the  title  of  the  lessor  of  the  plaintiff  under  the  will'. 
And  in  an  action  of  trespass,  where  the  general  issue  is  pleaded,  and 
also  special  pleas,  alleging  a  clandestine  removal  of  goods  to  avoid 
a  distress,  the  plaintiff  ought  to  go  into  the  whole  of  his  case  in  the 
first  instance'^. 

•  Bui.  NL  Pri.  305.  g  2  Stark.  Ni.  Pri.  519. 

**  J  Chit.  Rep.  544.  '»  4  Du^^f  j^  ggst,  497. 

«  1  Str.  707.  i  3  Canipb.  36S.  2  Stark.  Ni  Pri.  520. 

^  Id.  640.  2  L(l.  Raym.   1410.  S.  C.  And  1^  2  Stark.  Ni.  Pri.  31.  and  see  3  Esp.  Ni. 

sec  further,  as  toWcs-wtn,  2  Saimd.  349.(1).  Pri.  105.   i  Stark.  Ni.  Pri.  72.  2  Stark.  Ni. 

"^  Ante,  679.  Pri.  519,  20,  555. 
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When  several  defendants  appear  by  separate  attornies,  and  have 
separate  counsel,  if  they  are  in  the  same  interest,  only  one  counsel 
can  be  heard  to  address  the  jury,  and  the  witnesses  are  to  be  ex- 
amined by  one  counsel  on  the  part  of  all  the  defendants,  in  the  same 
manner  as  if  the  defence  were  joint^.  And  when  there  are  several 
counsel  on  the  same  side,  and  a  junior  has  begun  to  examine  a  wit- 
ness, the  leader  may  interpose,  take  the  witness  into  his  own  hands, 
and  finish  the  examination''.  But  after  one  counsel  has  brought  his 
examination  to  a  close,  a  question  cannot  regularly  be  put  to  the  wit- 
ness, by  another  counsel  on  the  same  side''.  And,  if  a  junior  counsel 
at  nisi  prius  take  a  well  founded  objection,  which  his  leader  gives 
up,  the  court  of  Common  Pleas  will  not  entertain  it,  in  discussing 
a  rule  for  a  new  trial  or  nonsuit  on  another  ground*^.  So,  if  the  lead- 
ing counsel  at  nisi  prius  take  one  line  of  case,  contrary  to  the  opi- 
nion of  the  junior  counsel,  that  court  will  not  permit  the  latter 
to  obtain  a  new  trial,  upon  the  ground  that  he  was  prepared  with 
evidence  to  supj)ort  another  line  of  case,  which  his  leader  re- 
pudiated*^. And  if  the  plaintiff's  counsel  acquiesce  in  the  judge's 
ruling  at  the  trial,  whereby  the  defendant  takes  a  verdict,  without 
going  into  his  case,  the  plaintiff  will  not  afterwards  be  permitted  to 
move  for  a  new  trial,  on  the  ground  of  a  misdil■ection^ 

In  a  criminal  case,  a  prosecutor  conducting  his  cause  in  person, 
and  who  is  to  be  examined  as  a  witness  in  support  of  the  indictment, 
has  no  right  to  address  the  jury,  in  the  same  manner  as  counsel:  And 
where  a  defendant,  in  addressing  the  jury,  is  guilty  of  a  contempt, 
a  judge  &t  nisi  prius  has  the  power  of  fining  him^.  The  defendant, 
on  the  trial  of  a  misdemeanour,  cannot  have  the  assistance  of  counsel 
to  examine  the  witnesses,  and  reserve  to  himself  the  right  of  address- 
ing the  jury'' :  But  if  he  conduct  his  defence  himself,  and  any  point 
of  law  arises,  which  he  professes  himself  unable  to  argue,  the  court 
will  hear  it  argued  by  his  counsel'.  And  where,  upon  an  information 
for  a  misdemeanour,  the  defendant  calls  no  witnesses,  the  counsel  for 
the  prosecution,  except  in  the  case  of  the  Attorney  general,  is  not 
entitled  to  a  reply''.  If  the  counsel  however  for  the  defendant,  on 
an  indictment  for  a  misdemeanour,  open  new  facts  in  his  address  to 
the  jury,  and  afterwards  decline  calling  witnesses  to  prove  the  facts 

a  4  Campb.  174.  S.  C.  and  see  id.  602. 

b  2  Campb.  280.  g  2  Barn.  &  Aid.  329. 

c  3  Taunt.  531.  ''  3  Campb.  98. 

<<  4  Taunt.  779.  '  Id.  ihid. 

e  6  Taunt.  336,  '^   Peake's  Ca&.  Ni.  Pri.  236. 

*  2  Barn.  &  Aid.  60C.  1  Chit.  Rep.  352. 
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SO  opened,  the  counsel  for  the  prosecuiion  is  notwithstanding  en- 
titled to  a  general  reply*. 

It  frequently  happens,  that  persons  are  made  defendants  with  others, 
for  the  mere  purpose  of  excluding  their  testimony :  In  this  case,  if 
no  evidence  whatever  be  given  against  the  person  so  improperly 
made  defendant,  he  may  be  acquitted  immediately  the  plaintiff  has 
closed  his  case,  and  may  then  be  examined  as  a  witness  on  behalf 
of  the  other  defendants ;  but  if  there  be  any,  even  the  slightest,  evi- 
dence to  charge  one  defendant,  he  cannot  be  acquitied  immediately, 
so  as  to  enable  him  to  give  evidence  for  the  others,  but  the  case 
must  go  altogether  to  the  jury**:  And  the  acquittal  of  one  of  several 
defendants  is  not  a  matter  of  right,  which  the  defendants  counsel 
can  claim  ;  it  being  discretionary  with  the  judge  at  nisi  priiis, 
whether  he  will  direct  the  acquittal  of  (he  defendants  against  wiiom 
there  is  no  evidence,  at  the  close  of  the  plaintiff's  case,  for  the  pur- 
pose of  making  them  witnesses  for  the  co-defendants'^.  So,  in  an 
action  against  several  defendants  for  goods  sold,  some  of  Avhom 
pleaded  bankruptcy,  and  others  the  general  issue,  the  court  of  Com- 
mon Pleas  held,  that  after  the  plaintiff  had  closed  his  case,  and  the 
bankrupt  defendants  had  proved  their  bankruptcy,  one  of  them  could 
not  be  admitted  as  a  witness,  to  shew  a  dissolution  of  the  partnership 
prior  to  the  delivery  of  the  goods'*. 

In  this  manner  the  trial  proceeds,  unless  the  parties  agree  to  with- 
rfran?  a  juror^;  which  is  frequently  done,  at  the  recommendation  of 
the  judge,  where  it  is  doubtful  whether  the  action  will  lie  ;  and  in  such 
case  the  consequence  is,  that  each  party  pays  his  own  costs. 


In  the  progress  of  the  trial,  either  party,  if  there  be  occasion,  may 
tender  a  bill  of  exceptions,  or  demur  to  the  evidence.  To  under- 
stand the  nature  of  these  proceedings,  it  should  be  observed,  that  in 
the  first  stage  of  that  process  under  which  facts  are  ascertained,  the 
judge  decides  whether  the  evidence  offered  conduces  to  the  proof  of 
the  fact  which  is  to  be  ascertained  ;  and  there  is  an  appeal  from  his 
judgment,  by  a  bill  of  exceptions.     The  admissibility  of  the  evidence 

a  Dowl.  &  Ryl.  Ni.  Pit.  59.  quitteil,  before  the  whole  case  was  ready  for 

b  Peake'ii  Evid.  2  Ed.  132,  3.  Phil.  Evid.  the  jury. 

4  Ed.  lb,  6.  ^   1  Taunt.  599.  1  Moore,  332.  S.  C. 

c  Holt   Ni.  Pn.  275.    per    Gibbs,   Ch.  J.  «   1  Campb.  2G8.  2  Campb.  442.  1  Stark, 

and  see  1  Stark.  Ni.  Pri.  98,  9.  where  Lord  Ni.  Pri.  63.  98.     For  the  form  of  the  postea, 

JS//en6oroug/j  held,  that  a  defendant,  against  where  a  jnror  is  withdrawn,  see  Append, 

whom  noevidence  had  been  p;iven  before  the  Chap.  XXXVII.  §  20. 
plaintiff  closed  his  case,  ought  not  to  be  ac- 


OP  BILLS   OF   EXCEPTIONS.  9H 

being  established,  the  question  how  far  it  conduces  to  the  proof  of 
the  fact  which  is  to  be  ascertained,  is  not  for  the  judge  to  decide, 
but  for  (he  jury  exclusively  ;  with  which  the  judges  interfere  in  no 
case,  but  where  they  have  in  some  sort  substituted  themselves  in  the 
place  of  the  jury  in  attaint^  upon  motions  for  new  trials.  When  the 
jury  have  ascertained  the  fact,  if  a  question  arise,  whether  the  fact 
thus  ascertained  maintains  the  issue  joined  between  the  parties,  or  in 
other  words,  whether  the  law  arising  upon  the  fact  (the  question  of 
law  involved  in  the  issue  depending  upon  the  true  state  of  the  fact,) 
is  in  favour  of  one  or  other  of  the  parties,  that  question  is  for  the 
judge  to  decide.  Ordinarily,  he  declares  to  the  jury,  what  the  law  is 
upon  the  fact  which  they  find,  and  then  they  compound  their  verdict 
of  the  law  and  fact  thus  ascertained.  But  if  the  party  wish  to  with- 
draw from  the  jury  the  application  of  the  law  to  the  fact,  and  all  con- 
sideration of  what  the  law  is  upon  the  fact,  he  then  demurs  in  law 
upon  the  evidence  ;  and  the  precise  operation  of  that  demurrer  is,  to 
take  from  the  jury,  and  refer  to  the  court,  the  application  of  the  law 
to  the  fact*. 

A  bill  of  exceptions  then  is  founded  upon  some  objection  in  point 
of  law,  to  the  opinion  and  direction  of  the  court,  upon  a  trial  at  bar, 
or  of  the  judge  at  nisi  prius,  either  as  to  the  competency  of  wit- 
nesses*', the  admissibility  of  evidence*^,  or  the  legal  effect  of  it'' ;  or 
for  over-ruling  a  challenge,  or  refusing  a  demurrer  to  evidence%  &c. 
In  these  cases  it  is  enacted,  by  the  statute  IVestm.  2.  (13  Edw.  I.) 
c.  31.  that  "  if  the  party  write  the  exception,  and  pray  that  tiic  jus- 
"  tices  may  put  their  seals  to  it  for  a  testimony,  the  justices  shall 
"  put  their  seals  ;  and  if  one  will  not,  another  shall :  And  if  the  king, 
*'  on  complaint  made  of  the  justices,  cause  the  record  to  come  before 
"  him,  and  the  exception  be  not  found  in  the  roll,  and  the  party  shew 
"  the  exception  written,  with  the  seal  of  the  justice  affixed,  the  justice 
"  shall  be  commanded  that  he  appear  at  a  certain  day,  to  confess  or 
"  deny  his  seal :  and  if  the  justice  cannot  deny  his  seal,  judgment 
"  shall  be  given  according  to  the  exception,  as  it  may  be  allowed  or 
*'  disallowed."  This  statute  extends  to  inferior  courts^;  and  to  trials 
at  bar,  as  well  as  those  at  nisi  prius  :  but  it  has  been  doubted,  whe- 
ther the  statute  extends  to  criminal  cases'.   If  a  judge  allow  the  matter 

>  2  H.  Blac.  205,  6.  see  Show.  P.  C.  120. 

b  3  Durnf.  &  East,  27.  1  2  Inst.  427. 

^  1  Salk.  284.  E  See  the  cases  referred  to  in  1   Bac.  Abr. 

d  T.  Raym.   404.  T.   Jon.    14G.  S.  C.   1  325.     Willes,  535.  Bu].  Ni.  Pri.   316.  and 

Blac.  Rep.  555.  3  Bur.    1693.  S.  C.  Cowp.  stat.  55  Geo.  III.  c.  42.  §  7.  as  to  a   bill  of 

161.  2  Blac.  Rep.  929.  S.  C.  exceptions  in  the  jury  court  in  Scotland. 

e  Cro.  Car.  341.  2  H.  Blac.  208,  9.  and 
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to  be  evidence,  but  not  conclusive,  and  so  refer  it  to  the  jury,  no  bill 
of  exceptions  will  lie  ;  as  if  a  man  produce  the  probate  of  a  will,  to 
prove  the  devise  of  a  terna  for  years,  and  the  judge  leave  it  to  the 
jury;  because  though  the  evidence  be  conclusive,  yet  the  jury  may 
hazard  an  attaint  if  they  please,  and  the  proper  way  had  been  to 
have  demurred  to  the  evidence". 

The  bill  of  exceptions  must  be  tendered  at  the  trial :  for  if  the  party 
then  acquiesce,  he  waives  it,  and  shall  not  resort  back  to  his  excep- 
tion, after  a  verdict  against  him  ;  when  perhaps,  if  he  had  stood  upon 
his  exception,  the  other  party  had  more  evidence,  and  need  not 
have  put  the  cause  on  that  point.  The  statute  indeed  appoints  no 
time;  but  the  nature  and  reason  of  the  thing  require  that  the  excep- 
tion should  be  reduced  to  writing,  when  taken  and  disallowed,  like  a 
special  verdict,  or  demurrer  to  evidence ;  not  that  it  need  be  drawn 
up  in  form,  but  the  substance  must  be  reduced  to  writing,  while  the 
thing  is  transacting,  because  it  is  to  become  a  reco^d^  When  a  bill 
of  exceptions  has  been  tendered,  the  court  will  not  grant  a  motion 
for  a  new  trial,  unless  the  bill  of  exceptions  be  abandoned*^.  And  if 
a  party  who,  at  the  trial  of  a  cause,  has  tendered  a  bill  of  exceptions, 
bring  a  writ  of  error,  before  he  has  procured  the  judge's  signatiu'e  to 
such  bill,  he  thereby  waives  the  bill  of  exceptions,  and  will  not  be 
permitted  by  the  court  of  error,  afterwards  to  tack  or  append  the 
bill  of  exceptions  to  the  writ  of  error*^. 

The  bill  of  exceptions  is  either  tacked  to  the  record,  or  not :  If  it 
be  not  tacked  to  the  record,  it  is  necessary  to  set  out  the  whole  of  the 
proceedings,  previous  to  the  triaP ;  but  otherwise,  it  begins  with  the 
proceedings  after  issue  joinedf:  And  in  either  case,  it  goes  on  to 
state,  according  to  the  circumstances,  that  a  witness  was  produced^  to 
prove  certain  facts  ;  the  particular  evidence  offered'',  or  given  to  the 
jury,  in  support  of  the  whole  or  a  part  of  the  case;  or  that  a  challenge 
was  made,  or  demurrer  to  evidence  tendered  ;  the  allegations  of  coun- 
sel, respecting  the  competency  of  the  witness,  the  admissibility  of  the 
evidence,  or  the  legal  effect  of  it,  &c. ;  the  opinion  and  direction  of 
the  court  or  judge  thereon  ;  the  verdict  of  the  jury  ;  and  the  excep- 
tion of  the  counsel,  to  the  opinion  given'.     And  where  the  bill  of  ex- 

*  T.  Raym.  404,  5.  T.  Jon.  146.  S.  C.  '  For  precedents  of  bills  of  exceptions,  as 

*>  1  Salk.  288,  9.  to  the  legal  effect   of  the  zvkole  of  the  evi- 

"  2  Chit.  Rep.  272.  deuce,  see  Brownl.  129.  Money  and  others  v. 

^  1  Bing.  17.  Leach,  Bui.    Ni.   Pri.   317.  and  Fabrigasv. 

e  Append.  Chap.  XXXVII.  §  45.  Mostyn,  X\.    Stat.  Tri.    187,8.     Append, 

f  Id.  §  46.  Bui,  Ni.  Pn.  317.  Chap.  XXXVII.  §  45.  And  for  precedents  of 

e  3  Durnf.  &  East,  27.  a  bill  of  exceptions,  as  to  the  legal  effect  of 

^  1  Liitw.  905.  1  Salk.  284.  evidence  in  support  of  a  particular  fact,  see 
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cpptions  rfispects  the  lea;al  effect  of  evidence,  the  conclusion  is  as 
follows  :  "  And  inasmuch  as  the  said  several  matters,  so  produced 
"  and  i^iven  in  evidence  for  the  party  objectin£^,  and  by  his  counsel 
"  objected  and  insisted  on,  do  not  appear  by  the  record  of  the  verdict 
"  aforesaid,  the  said  counsel  did  then  and  there  propose  their  afore- 
"  said  exception  to  the  opinion  of  the  judge,  and  requested  him  to 
"  put  his  seal  lo  this  bill  of  exceptions,  containing  the  said  several 
"  matters  so  produced  and  given  in  evidence  for  the  party  objecting 
*'  as  aforesaid,  according  to  the  form  of  the  statute  in  such  case  made 
"  and  provided;  and  thereupon  the  aforesaid  judge,  at  the  request 
"  of  the  said  counsel  for  (he  party  objecting,  did  put  his  seal  to  this 
"  bill  of  exceptions,  pursuant  to  the   aforesaid  statute  in  such  case 

"  made  and  provided,  on  the day  of  in  the year  of 

"  (he  reign,  &c\" 

On  tendering  the  bill,  if  the  exceptions  therein  are  truly  stated,  the 
judges  ought  to  set  their  seals,  in  testimony  that  such  exceptions  were 
taken  at  the  trial ;  but  if  the  bill  contain  matters  false,  or  untruly 
stated,  or  matters  wherein  the  party  was  not  over-ruled,  the  judges 
are  not  obliged  to  affix  their  seals  j  for  that  would  be  to  command 
them  to  attest  a  falsity''.  If  the  judges  refuse  to  sign  the  bill  of  ex- 
ceptions, the  party  grieved  may  have  a  writ,  grounded  upon  the 
statute,  commanding  (hem  to  put  their  seals,  juxtaformam  statutV'y 
&c.  This  writ  contains  a  surmise  of  an  exception  taken  and  over- 
ruled, and  commands  the  justices,  that  if  it  be  so,  they  put  their 
seals'' ;  upon  which,  if  it  be  returned  quod  non  ita  est,  an  action  lies 
for  a  false  return,  and  thereupon  the  surmise  will  be  tried,  and  if 
found  to  bo  so,  damages  will  be  given  ;  and  upon  such  recovery,  there 
issues  a  peremptory  writ*. 

When  the  bill  of  exceptions  is  sealed,  the  truth  of  the  facts 
contained  in  it  can  never  afterwards  be  disputedf.  And  judgment 
being  entered,  a  writ  of  error  is  brought,  to  remove  the  proceedings 
into  the  court  above  :  for  a  bill  of  exceptions  is  only  to  be  made 
use  of  upon  a  writ  of  errors ;  and  therefore,  where  a  writ  of 
error  will  not  lie,  there  can  be  no  bill  of  exceptions'".     And  a  bill  of 

Brownl.  131.  ;  and    as   to    a  witness   being  •  2  Inst.  427. 

bound  to  answer  a  question   tending   to  dis-  '  Show.  P.  C.  120. 

grace    biin,  see    Append.    Chap.  XXXVII.  8  But  see  2  Inst.  427.  by  which  it  seems, 

£  4Q_  that  a  bill  of  exceptions  may  be  also  used  on 

*  Bui.  Ni.  Pii.  317.  a  writ  of  false  judgment  from  the  county  or 

l"  Show.  P.  C.  120.  hundred  courts,  or  from  the  court  baron. 

c  2  Inst.  427.  Bui.  Ni.  Pri.  316.  but  see  •*  1  Salk,  284.  Rex  v .  Inhabilants  of  Pres- 

1  M add.  Chan.  15,  16.  '""»    ^"'-  Ni.  Pri.   31G.  1  Blac.  Rep.   619. 

d  lie".  Brev.  182.  Cow  p.  501.  but  see  2  Lev.  236. 
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exceptions  being  no  part  of  the  record  in  the  court  below,  is  not 
to  be  included  in  the  taxation  of  costs  there^  Upon  the  return  of 
the  writ  of  error,  the  judg'e  is  called  upon  by  writ,  either  to  confess  or 
deny  his  seal'';  and  if  he  confess  it,  the  proceedings  being  entered  of 
record,  the  party  assigns  error*^ :  If  the  judge  deny  his  seal,  the  plain- 
tiff in  the  writ  of  error  may  take  issue  thereupon,  and  prove  it  by 
witnesses'^.  On  a  writ  of  error  from  the  court  of  King's  Bench  in 
Ireland^  the  proper  mode  is  to  send  a  writ  from  this  country  to  the 
chief  justice  of  that  court,  to  take  the  acknowledgment  of  the  seal  of 
the  judge  at  nisi  prius^. 

The  judgment  on  the  writ  of  error,  as  in  other  cases,  is  either 
that  the  former  judgment  be  affirmed  or  reversed.  If  it  be  reversed, 
a  venire  de  novo  issues  ;  which  must  be  made  returnable  in  the 
King's  Bench,  although  the  judgment  was  given  in  the  Common 
Pleasf. 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the  judges  of 
the  court  in  which  the  action  is  depending,  are  called  upon  to  declare 
what  the  law  is,  upon  the  facts  shewn  in  evidence,  analogous  to  the 
demurrer  upon  facts  alleged  in  pleadings.  'I'he  reason  for  demurring 
to  evidence  is,  that  the  jury,  if  they  please,  may  refuse  to  find  a  special 
verdict,  and  then  the  facts  never  appear  on  the  record** :  And  the 
question  upon  a  demurrer  being,  whether  the  evidence  offered  be  suf- 
ficient to  maintain  the  issue,  the  party,  on  such  demurrer,  cannot  take 
advantage  of  any  objection  to  the  pleadings'.  A  demurrer  to  evidence 
is  not  allowed  in  the  king's  case ;  and  therefore  if  a  doubt  arise,  upon 
the  effect  of  the  evivlence,  the  judge  must  direct  the  jury  to  find  the 
matter  specially''. 

If  a  matter  of  record,  or  other  matter  in  writing,  be  offered  in  evi- 
dence, to  maintain  an  issue  joined  between  the  parties,  all  the  books 
agree,  that  the  adverse  party  may  insist  upon  the  jury  being  discharged 
from  giving  a  verdict,  by  demurring  to  the  evidence,  and  obliging 
the  party  offering  the  same  to  join  in  demurrer,  or  waive  the  evi- 
dence' :    and    the   reason  given  for  it  is,  that  there  cannot  be   any 

»  1  Bos.  &,  Pul.  32.  III.  K.  B.  anJ  see  Cowp.  501. 

b  Rast.  Ent.  293.  b.  3  Bur.  1693.  1  Blac.  <"  3  Durnf.  &  East,  36. 

Rep.  556.  S.  C.  8  2  H.  Blac.  205.  and    see  3  Salk.  122.  4 

c  J  Lutw.  905,  6.    And  for  assignments  of  Bac.  Abr.  136.  3  Blac.  Com.  512.  Append, 

and  other  proceedings  in  error,  on  bills  of  ex-  Chap.  XXXVII.  §  41,  &c. 

ceptions,    see  Append.  Chap.    XLIV.   §60,  ^^  Per  Buller,  J.  Doug.  I3i. 

61.70.92,3.  «  Doug.  218. 

<»  2  Inst.  423.  k  Cq.  yt.  72.  5  Co.  104. 

e  Barrif  v.  N'ugent,  in   error,  M.   23  Geo.  '  2  H.  Blac.  206. 
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variance  of  matter  in  writing*.  The  books  also  ay:ree,  that  if  parol 
evidence  be  offered,  and  the  adverse  party  demur,  he  who  offers  the 
evidence  may  join  in  demurrer,  if  he  will.  But  the  language  of  the 
old  books  is  very  indistinct  upon  the  question,  whether  the  party  of- 
fering/>aro/  evidence  shall  be  obliged  to  join  in  demurrer.  In  a  late 
case'',  which  came  before  the  House  of  Lords,  it  was  observed,  in  de- 
livering the  opinion  of  the  judges,  that  parol  evidence  is  sometimes 
certain,  and  no  more  admitting  of  any  variance  than  a  matter  in 
writing  ;  but  it  is  also  often  loose  and  indeterminate,  often  circum- 
stantial. The  reason  for  obliging  the  party  offering  evidence  in 
writing  to  join  in  demurrer,  applies  to  the  first  sort  of  parol  evidence; 
but  it  does  not  apply  to  parol  evidence  that  is  loose  and  indeterminate, 
which  may  be  urged  with  more  or  less  effect  to  a  jury  ;  and  least  of 
all,  will  it  apply  to  evidence  of  circumstances,  which  evidence  is 
meant  to  operate  beyond  the  proof  of  the  existence  of  those  cir- 
cumstances, and  to  conduce  to  the  proof  of  the  existence  of  other  facts. 
In  such  cases  however,  if  the  party  who  demurs  will  admit  the  evi- 
dence of  the  fact,  which  evidence  is  loose  and  indeterminate,  or,  in  the 
case  of  circumstantial  evidence,  if  he  will  admit  the  existence  of  the 
fact  which  the  circumstances  offered  in  evidence  conduce  to  prove, 
there  will  then  be  no  more  variance  in  this  parol  evidence,  than  in 
a  matter  in  writing  ;  and  in  sucii  case,  the  party  shall  be  allowed 
to  demur,  and  his  adversary  must  join  in  demurrer.  But  on  a  de- 
murrer to  circumstantial  evidence,  unless  the  party  demurring  will 
distinctly  admit  upon  the  record,  every  fact  and  every  conclusion 
which  the  evidence  offered  conduces  to  prove,  it  is  not  competent  for 
him  to  insist  upon  the  jury  being  discharged  from  giving  a  verdict, 
by  demurring  to  the  evidence,  and  obliging  the  party  offering  it  to 
join  in  demurrer*^ ;  though,  if  the  party  offering  the  evidence  consent 
to  waive  the  objection,  and  join  in  demurrer,  every  fact  is  to  be  con- 
sidered by  the  court  as  admitted,  which  the  jury  could  infor  in  his 
favour,  from  the  evidence  demurred  to** :  And  the  court  will,  if  they 
can,  give  judgment  upon  sucli  evidence*";  but  otherwise  a  venire  de 
novo  must  be  awarded*^. 

The  whole  operation  of  entering  the  matter  upon  record,  and  con- 
ducting a  demurrer  to  evidence,  is  and  ouglit  to  be  under  the  direction 
and  controul  of  the  court,  upon  a  trial  at  bar,    or  of   the  judge  at 

*  Cro.  Eliz.  752.  3  Co.  104.  S.  C.  22.  31.  S.  C. 

*>  Gibson  and  Johnson  v.  Hunter,  2  H.  Blac.  •*  Dong.  1 19. 

187.  ""  Id.  ib:d. 

c  Jd.  ibid,  and  see  Aleyn,  18.  Sty.   Rep.  '  2  II.  BJac.  209^ 
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nisi  prius^ ;  subject  however  to  an  appeal,  by  a  bill  of  exceptions,  if 
the  demurrer  be  refused''.  And  where  a  demurrer  to  evidence  is 
admitted,  it  is  usual  for  the  court  or  judge  to  give  orders  to  the  as- 
sociate, to  take  a  note  of  the  testimony  ;  which  is  signed  by  the 
counsel  on  both  sides,  and  the  demurrer  is  affixed  to  the  pustea''. 
Upon  a  demurrer  to  evidence,  we  have  seen,  the  damages  may  be  as- 
sessed conditionally  by  the  principal  jury,  before  they  are  discharged  ; 
or  they  may  be  assessed  by  another  jury,  upon  a  writ  of  inquiry,  after 
the  demurrer  is  determined'*  :  And  it  is  said  to  be  the  most  usual 
course,  when  there  is  a  demurrer  to  evidence,  to  discharge  the  jury 
without  further  inquiry^ 

The  evidence  being  gone  through,  and  summed  up  by  the  judge, 
the  jury,  if  they  think  proper,  may  withdraw  from   the  bar,  to  de- 
liberate on  their  verdict.     And  they  are  allowed  to  take  with  them,  by 
leave  of  the  court,  letters  patent,  and  deeds  under  seal,  and  the  exem- 
plification of  witnesses  in  Chancery,  if  dead  ;  but  writings  or  books 
which  are  not  under  seal,  ought  not  to  be  delivered   to  the  jurors, 
without  the  assent  of  both  parties^,  nor  any  evidence  but  what  was 
shewn  to  the  courts.     If  the  jury  take  with  them  patents,   deeds,  &c. 
without  leave  of  the  court,  or  writings   not  under  seal,  books,  &c. 
which  have  been  given  in  evidence,  without  the  assent  of  both  parties, 
this,  however  irregular,  will  not  avoid  the  verdict,  though  they  be 
taken  by  the  delivery  of  the  party  for  whom  the  verdict  was  given'' : 
So,  though  one  of  tlie  jury  shew  a  writirig,  which  was  not  given  in 
evidence,  to  his  companions'.     But  if  the  party  for  whom  the  verdict 
is  given,  or  any  for  him,  deliver  to  the  jury,  after  they  are  gone  from 
the  bar,  a  letter  or  other  writing  not  given    in  evidence,  it  will  avoid 
the  verdict''  :  And  so,   if  they  examine  witnesses  by  themselves,  who 
were  examined  before,  though  to  the  same  evidence   as  was  given  in 
court'.     But  they  may  come  back  into  court,  to  hear  the  evidence  of 
a  thing  whereof  they  are  in  doubt".  The  objection  in  these  cases  must 
be  returned  upon  the  postea,  or  made  parcel  of  the  record  ;  other- 
wise it  will  not  be  a  ground  for  staying  judgment,  or  bringing  a  writ 
of  error". 

«2  H,  Blac.  208.  S2  Rol.  Abr.  6S6. 

^  Id.  ibid.  Cro.  Car.  341.  ''  Cro.  Eliz.  411.  and  see  2  Salk.  64:>. 

c  Bui.    Ni.  Pri.   313.    and  see  Append,  J  Cro.  Eliz.  GlG. 

Chap.  XXXVII.  §  41.  ''  Co.  Lit.  227.  b. 

«i.<4«<e,623.  Plowd.  410.  1  Ld.  Raym.  GO.  l  Cro.  Eliz.  411,  12. 

Doug.  222.  n>  2  Rol.  Abr.  676. 

«Cro.  Car.  143.  Ante,  G23.  and   see  Ap-  »  Cro.    Eliz.  GJC.   and   see  Bui.  Ni.  Pri. 

pcnd.  Chap.  XXXVII.  §  43.  503. 
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Wlien  the  jury  have  agreed,  they  return  to  the  har  :  hut  before 
they  g-ave  their  verdict,  it  was  formerly  usual  to  call  or  demand  the 
plaintiff,  in  order  to  answer  the  amercement,  to  which  by  the  old  law 
he  was  liable,  in  case  he  failed  in  his  suit^ ;  and  it  is  now  usual  to  call 
him,  whenever  he  is  unable  to  make  out  his  case,  either  by  reason  of 
his  not  adducing  evidence  in  support  of  it,  or  evidence  arising  in  the 
proper  county  :  And  if  it  be  clear  that,  in  point  of  law,  the  action  will 
not  lie,  the  judge  at  nisi  prius  will  nonsuit  the  plaintiff,  although 
the  objection  appear  on  tlie  record,  and  might  be  taken  advantage 
of  by  motion  in  arrest  of  judgment,  or  on  a  writ  of  error^  But 
where  the  case  turns  on  a  question  of  fact,  it  ought  to  be  submitted 
to  the  jury,  unless  the  plaintiff's  counsel  expressly  assent  to  his  being 
nonsuited*^ ;  a  mere  tacit  acquiescence  not  being  it  seems  sufficient*^. 
The  cases  in  which  it  is  necessary  that  the  evidence  should  arise  in 
a  particular  county,  are  either  when  the  action  is  in  itself  local,  or 
made  so  by  act  of  parliament,  as  in  actions  upon  penal  statutes,  &c. ; 
or  when,  upon  a  motion  to  change  or  retain  the  venue,  the  plaintiff 
undertakes  to  give  material  evidence  in  the  county  where  the  action 
was  brought'' :  And  there  is  this  advantage  attending  a  nonsuit ;  that' 
the  plaintiff,  though  subject  to  the  payment  of  costs,  may  afterwards 
bring  another  action  for  the  same  cause,  which  he  cannot  do  after 
a  verdict  against  him. 

The  king  cannot  be  nonsuited,  because  he  is  supposed  to  be  always 
in  court^ :  and,  in  a  joint  action  against  several  defendants,  the  plain- 
tiff cannot  be  nonsuited  as  to  one  of  them  only  ;  and  therefore  if  one 
of  two  defendants  suffer  judgment  by  default,  and  the  other  go  to 
trial,  the  plaintiff  cannot  be  nonsuited  as  to  him  ;  but  such  defendant 
must  have  a  verdict,  if  the  plaintiff  fail  to  make  out  his  case^  After 
a  plea  of  tender,  the  plaintiff,  it  is  said,  cannot  be  nonsuited^  :  but  it 
is  the  practice  to  nonsuit  him,  if  he  cannot  make  out  his  case,  after 
paying  money  into  court*'.  So,  he  may  be  nonsuited  in  scire  faciast 
as  well  as  in  other  actions' :  And  after  judgment  for  the  defendant 
on  demurrer  to  certain  special  pleas,  there  may  be  judgment  of  non- 
suit against  the  plaintiff,  for  not  proceeding  to  trial  upon  other  general 
pleas,  on  which  issues  were  joined^  A  nonsuit,  it  is  said,  can  only  be 
at  the  instance  of  the  defendant :  and  therefore,  where  the  cause  at 

«  3  Blac.  Com.  376.  ^  3  Durnf.  &  East,  662.  and  see  1  Bur. 

b  1  Campb.  256.  and  see  9  Price,  294.      358.  Cowp.  483.  Ante,  463,  4. 

296.  8  1  Campb.  327 .  but  see  the  notes  thereon. 

<=  9  Price,  291.  "  Ante,  675,  6. 

d  2  Blac.  Rep.  1036.  but  see  2  Durnf.  &,  '  1  Campb.  484. 

East,  281.  "  10  East,  366. 

e  Com,  Dig.  tit.  Pleader,  X.  3. 
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nisi  prius  was  called  on,  and  jury  sworn,  but  no  counsel,  atfornies^ 
parties  or  witnesses  appeared  on  either  side,  the  judge  held,  that  the 
only  way  was  to  discharge  the  jury  ;  tor  nobody  has  a  right  to  demand 
the  plaintiff  but  the  defendant,  and  the  defendant  not  demanding  him, 
the  judge  could  not  order  hira  to  be  called\  But  the  plaintiff  it  seems 
may  be  nonsuited  in  an  undefended  cause,  if  he  do  not  make  out  a 
proper  case,  or  for  a  variance^,  &c.  And  where  the  cause  was 
undefended  at  nisi  prius,  and  the  judge  directed  a  nonsuit,  with 
liberty  for  the  plaintiff  to  move  to  enter  a  verdict,  the  court  may 
order  a  verdict  to  be  entered  accordingly  for  the  plaintiff*^.  When 
a  cause  is  carried  down  by  proviso,  and  the  ])Iaintiff  does  not  appear 
at  the  trial,  he  should  be  nonsuited  ;  but  where  a  verdict  in  such 
case  was  taken  for  the  defendants  by  mistake,  instead  of  a  nonsuit, 
the  court,  though  this  was  irregular,  would  not  j)ermit  the  plaintiff 
to  set  it  aside,  unless  he  would  consent  to  a  nonsuit  being  entered''. 

In  ejectment,  if  the  defendant  do  not  appear  at  the  trial,  and 
confess  lease,  entry  and  ouster,  according  to  the  consent  rule,  the 
j)ractice  is  to  call  the  defendant ;  and  on  his  non-appearance,  or 
refusal  to  comply  with  the  rule,  to  call  the  plaintiff,  and  nonsuit  him  ; 
and  then,  at  the  plaintiff's  instance,  the  cause  of  nonsuit  is  indorsed 
on  the  postea,  which  entitles  the  plainiiff  to  judgment  against  the 
casual  ejector,  when  the  postea  is  returned  into  court^  If  there 
be  several  defendants,  and  some  of  them  refuse  to  a])pear  and 
confess,  it  is  the  j)ractice  to  proceed  against  those  who  do  appear, 
and  enter  a  verdict  for  those  who  do  not,  indorsing  upon  the  postea^ 
that  such  verdict  is  entered  for  them,  because  they  do  not  a])pear 
and  confess;  and  the  plaintiff's  lessor  will  then  be  entitled  to  his 
costs  against  such  defendants,  and  to  judgment  against  the  casual 
ejector,  for  the  lands  in  their  possession*.  But  in  ejectment,  by 
landlord  against  tenant,  on  the  statute  I  Geo.  IV.  c.  87.  §  2. 
"  whenever  it  shall  appear  on  the  trial,  that  such  tenant  or  his 
"  attorney  hath  been  served  with  due  notice  of  trial,  the  plaintiff 
"  shall  not  be  nonsuited,  for  default  of  the  defendant's  appearance,  or 
"  of  confession  of  lease,  entry,  and  ouster  ;  but  the  production  of  the 
"  .coQsent  rule,  and  undertaking  of  the  defendant,  shall  in  all  such 
"  cases  be  sufficient  evidence   of  lease,   entry  and   ouster  j  and  the 

»  I  Str.  267.  and  see  2  Str.  1117.  el  Salk.  259.  Sty.  Pr.  Keg.  442.  and  see 

b  3  Taunt.  ?1.   Append.   Chap.  XXXIX.  Run.   Eject.  2  Ed.   2'81.  Ad.   Eject.  2  Ed. 

§23,  &c.  284. 

e4Bam.  &  Aid.  410.  ''  1    Ld.    Raym.   729.   Bui.   M.  Pri.  98. 

d  1  IJain.    &,  Cres.  110.  2  Dowl.  &  Ryl.  and   see   K;in.    Eject.    2  Ed.  283,  4.    Ad. 

'.'21.  S.  C.  and  see  1  Lam.  &,  Cres.  ',!•*•  '-  Eject.  2  Ed.  2b3. 
OJowl.  &  Ryl.  198.  a.  C. 
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*'  judge  before  whom  such   cause  shall  come  on  to  be   tried  shall, 

"  whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit 

"  the  plaintiff  on  the  trial,  alter  proof  of  his  right  to  recover  posses- 

*'  sion  of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the 

"  declaration,  to  go  into  evidence  of  the  mesne  profits  thereof,  which 

**  shall  or  might  have  accrued  from  the  day  of  the  expiration  or  de- 

"  termination  of  the  tenant's  interest  in   the  same,  down  to  the  time 

"  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day,  to  be 

"  specially  mentioned  therein;   and  the  jury  on  the  trial,  finding  for 

*•  the  plaintiff,  shall  in  such  case  give  their  verdict  upon  the  whole 

"  matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of  the  pre- 

"  mises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for 

*'  such  mesne  profits" :  Provided  always,  that  nothing  therein  con- 

"  tained  shall  be  construed  to  bar  any  such  landlord  from    bring- 

*'  ing  an  action  of  trespass,  for  the  mesne  profits  which  shall  accrue 

"  from  the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of 

"  the  delivery  of  possession  of  the  premises  recovered  in  the  eject- 

"  ment." 

And,  by  the  same  statute'',  "  in  all  cases  in  which  such  undertaking 
"  shall  have  been  given,  and  security  found,  as  required  by  that  act, 
"  if  upon  the  trial  a  verdict  shall  pass  for  the  plaintifiT,  but  it  shall 
"  appear  to  the  judge  before  whom  the  same  shall  have  been  had, 
"  that  the  finding  of  the  jury  was   contrary  to  the  evidence,  or  that 
"  the  damages  given  were  excessive,  it  shall  be  lawful  for  the  judge 
"  to  order  the  execution  of  the  judgment  to  be  stayed  absolutely,  till 
"  the  Jifth  day  of  the   term   then   next   following,  or  till   the  next 
"  session,  assizes,  or  court  day  (as  the  case  may  be)  ;  which  order  the 
"  judge  shall  in  all  other  cases  make,  upon  the  requisition  of  the  de- 
"  fendant,  in  case  he  shall  forthwith  undertake  to  find,  and  on  con- 
"  dition  that,  within  foxi*'  days  from   the  day  of  the  trial,  he  shall 
"  actually  find  security,  by  the  recognizance  of  himself  and  two  suf- 
"  ficient  sureties,  in   such  reasonable  sum  as  the  judge  shall  direct, 
"  conditioned  not  to  commit  any  waste,  or  act  in  the  nature  of  waste, 
"  or  other  wilful  damage,  and  not  to  sell  or  carry  off  any  standing 
"  crops,  hay,  straw,  or  manure,  produced  or  made  (if  any,)  upon  the 
"  premises,  and  which  may  happen  to  be  thereupon,  from  the  day  oa 
"  which  the  verdict  shall  have  been  given,  to  the  day  on  which  execu- 
"  tion  shall  finally  be  made  upon  the  judgment,  or  the  same  be  set 
"  aside,  as  the  case  may  be  :  And  that  all  recognizances  and  securi- 
"  ties  entered  into  pursuant  to  the  provisions  of  that  act,  may  and 
"  shall  be  taken  respectively  in  such  manner,  and  by  and  before  such 

a  Append.  Cliap.  XLVI.  §  16.  b  §  3. 
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"  persons,  as  are  provided  and  authorized  in  respect  of  recognizances 
"  of  bail,  upon  actions  and  suits  depending  in  the  court  in  wliich  any 
"  such  action  of  ejectment  shall  have  been  commenced  ;  and  that  the 
"  officer  of  the  same  court,  with  whom  recognizances  of  bail  are 
"  filed,  shall  file  such  recognizances  and  securities  ;  for  which  re- 
**  spectively  the  sum  of  two  shillings  and  sixpence,  and  no  more, 
«  shall  be  paid." 

The  plaintiff  is  in  no  case  compellable  to  be  nonsuited^ ;  and  there- 
fore, if  he  insist  upon  the  matter  being  left  to  the  jury,  they  must 
give  in  their  verdict,  which  is  general  or  special  :  A  general  verdict 
is  a  finding  by  the  jury,  in  the  terms  of  the  issue  or  issues  referred  to 
them  ;  and  it  is  either  wholly,  or  In  part,  for  the  plaintiff,  or  for  the 
defendant.  Where  the  declaration  contained  thirty  counts,  on  ff teen 
bills  of  exchange,  the  judge  at  nisi  prias  refused  to  compel  tlie  j)lain- 
tiff  to  select^^feen.  of  the  counts,  on  which  to  take  his  verdict'':  l?ut, 
on  a  general  verdict,  the  court  of  Common  Pleas  will  compel  a  plain- 
tiff to  elect,  in  the  term  after  the  trial,  on  what  count  he  will  enter  it 
up*^.  Where  an  avowant  stated,  that  the  plaintiff  held  the  pre- 
mises at  a  certain  yearly  rent,  and  the  plaintiff  pleaded,  first,  non 
tenuit,  and  secondly,  riens  en  arrere,  and  the  first  plea  was  found  for 
the  plaintiff;  the  court  held,  that  the  second  plea  thereby  became  im- 
material, and  that  the  proper  course  was  to  discharge  the  jury  from 
finding  any  verdict  upon  it :  but  tliat  if  any  verdict  was  found,  it 
must  be  entered  for  the  plaintiff*^. 

On  a  verdict  for  the  plaintiff,  or  for  the  defendant  in  replevin^, 
the  jury  should  regularly  assess  the  damages  :  But  when  the  plain- 
tiff is  nonsuited  on  the  trial  of  an  issue,  he  cannot  have  contingent 
damages  assessed  for  him  on  a  demurrer? ;  though,  when  the  plaintiff 
in  replevin  is  nonsuited,  the  jury  may  assess  damages  for  the  de- 
fondant^.  Damages  are  a  pecuniary  compensation  for  an  injury  ;  and 
may  be  recovered  in  every  personal  action  that  lies  at  common  law : 
But  in  an  action  for  a  penalty  given  by  statute  to  a  common  informer, 
they  are  not  recoverable'' ;  nor  for  delay  of  execution,  in  a  scire  facias 

a  2  Durnf.  &,  East,  281.  14  East,  '239,  e  if  an  issue  be  found   for  the  defendant 

•>  2  Stark.  iVj.  Pri.  442.  in  replevin,  the  jury,  besides  damages,  may 

c  5  Taunt.  36.  and  see  1  Bing.  100.  where,  find  the  value  of  the  distress,  and  the  amount 

in  assimpiil  on  a  bill  of  exchange,  with  the  of  the  rent   in    arrear,    if  the  action  was 

common  money  counts,  the  court,   under  founded  on  a  distress  for  rent,  pursuant  to 

pailicular  circumstances,  allowed  the  ver-  the  statute  17  Gar.  II.  c.  7.     In  other  cases, 

diet  to  be  entered  on  the  latter  counts  only,  the  jury  find  only  damages.  Append.  Chap, 

with  a  view  to  a  suggestion,  to  deprive  the  XLV.  §  66,  &c. 
plaintiff  of  his  costs,  on  the  Lurulon  court  ^  I  Str.  307. 

of  conscience  act.  g  Comb.  11.5  Mod.  7G. 

d  2  Barn.  &  Aid.  546.  h  i  RoI.  Abi.  574.  4  Lur.  2018.  2489. 


OP    DAMAGES.  921 

foumled  on  the  statute  of  Westm.  2.  c.  45'\  In  actions  purely  realj 
no  diiiuages  are  recoverable'",  as  in  a  writ  of  right,  &c. ;  but  damages 
may  be  recovered  in  actions  of  a  mixed  nature,  as  in  ejectment''^  or 
in  an  assize,  or  writ  of  entry  in  nature  of  an  assize,  of  novel  disseisirif 
against  the  disseisor*^ :  And,  by  the  statute  of  Gloucester,  (6  Ednv.  I.) 
c.  1.  damages  were  given  in  an  assize,  or  writ  of  entry  upon  a  novel 
disseisiny  against  the  aUenee,  or  him  that  was  found  tenant  after  the 
disseisor  ;  and  also  in  all  cases  wiiere  a  man  recovered  by  assize  of 
mort  d^ ancestor",  or  upon  writs  of  cosinage,  aiel  and  hesaiel,  or 
against  a  tenant,  upon  his  own  intrusion  or  act.  By  the  statute 
IVestm.  2.  (13  Edw.  I.)  c.  26.  double  damages  are  recoverable 
upon  a  writ  of  re-disseisin  ;  and,  by  the  3  &  4  Edw.  VI.  c,  3.  §  4. 
treble  damages  may  be  recovered  in  an  assize  of  novel  disseisinj 
upon  the  statutes  respecting  the  improvement  of  wastes^,  &c.  In  a 
writ  of  dower  uride  nihil  hahet,  the  widow  is  entitled,  by  the  statute 
of  Merton,  (20  Hen.  III.)  c.  1.  to  recover  in  damages  the  value  of 
her  dower,  from  the  time  of  the  death  of  her  husband^.  In  waste, 
treble  damages  are  recoverable  by  the  statute  of  Gloucester,  (6  Edw, 
1.)  c.  5.  to  which  costs  are  super-added,  by  the  8  &  9  W.  III.  c.  11. 
§  3^  :  And,  by  statute  Westm.  2.  (13  Edw.  1)  c.  5.  §  3.  damages 
are  given  in  writs  of  quare  impedit,  and  darrein  -presentment. 

The  damages  in  personal  actions  are  either  confessed  by  the  de- 
fendant ;  ascertained  by  the  master  or  prothonotaries,  on  a  bill  of 
exchange,  &c. ;  found  by  a  sheriff's  jury,  on  a  judgment  by  default; 
or  assessed  by  the  jury  who  try  the  issue,  on  a  verdict.  In  some 
cases  however,  they  are  merely  nominal ;  as  in  an  action  of  debt  for  a 
penalty  at  common  law' :  And  if  the  plaintiff  has  evidently  sustained 
some  damages,  but  the  jury,  being  unable  to  ascertain  the  amount, 
find  a  verdict  for  the  defendant,  the  court  will  permit  the  plaintiff  to 

"3  lUir.  1791.  damages  are  given  upon  dissemns  in  parti* 

b  liooth  on  real  Actions,  7-i.  cular  cases. 

c  3  Blac.  Com.  200,  201.  g  For    the    construction  of  tliis    statute, 

•'  2  Inst.  286.   10  Co.  PilfulWs  case;  ami  and  in  wliat  cases  the  widow  is  entitled  to 

see  3  lilac.  Com.  187,  8.  damages  thereon,  see  Co.  Lit.  32,  3. 

e  Damages  had  been  liefore  given,  in  an  h  But  in  an  action  oi  waste,  on  the  statute 
assize  of  tnorl  d'a?icestor,  by  the  statute  of  of  Gloucester,  against  tenant  for  years,  for 
Marlbridqe,  52  Hen.  III.  c.  16.  incases  converting  three  closes  of  meadow  into  gar- 
whero  the  land  was  recovered  against  the  den  ground,  if  the  jury  give  only  one  far- 
chief  lord.  thing  damages  for  each  close,  the  court  will 

^  See  also  the  statute  of  Westm.   1.  (3  give  the  defendant  leave  to  enter  up  judg- 

Edw.  I.)  c.  24.  Westm.  2.  (13  Edw.  I.)  c.  ment  for  himself.  2  Bos.  &  Pul.  86. 

25.   1  Rich.  II.  c.  9.  1  Hen.  IV.  c,  8.  and  '  6  Durnf.  &  East,  303.  but  see  2  Durnf, 

4  Hell.  IV,  c.  8.  by  which  double  or  treble  &  East,  388.  7  Durnf.  &  East,  446, 
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enter   a   verdict   for   nominal   damages*.     But   where    an   action   is 
brought  upon  a  bond,  for  the  non -performance  of  covenants,  the  jury, 
upon  the  trial  or  writ  of  inquiry,  are,  by  virtue  of  the  statute  8  &  9 
W.  in.  c.  11.  §  8.   to  assess  not  only  the  ordinary  damages  and 
costs  of  suit, /but  also  damages  for  such  of  the  breaches  as  the  plain- 
tiff proves;   and  judgment  shall    be  entered  in  the  common  fornti, 
which  shall  aflewards   remain  as  a  security  to  the  plaintiff,  against 
future  breaches  :  And,  upon  a  plea  of  won  est  factum  to  a  bond  for 
the  performance  of  certain  conditions,  breaches  of  which  are  assigned 
in  the  declaration,  the  jury  who  try  the  issue  may  assess  the  damages 
under  the  common   venire^.     In   an  action  of  debt  on   bond,  con- 
ditioned  for   replacing  stock,  the  measure  of  damages,   in  case  of 
failure,  is  the  price  at  the  day  when  it  ought  to  have  been  replaced, 
or  the  price  at  the  day  of  trial,  at  the  option  of  the  plaintiffs.     In  an 
action  on  a  charter-party,    damages  may   be  recovered   beyond  the 
amount  of  the  penaUy** :  and  where  the  precise  sum  is  not  the  essence 
of  the   agreement,  the  quantum  of  damages    may  be  assessed    by 
the  jury ;    but  where  the  precise  sum    is    fixed    and    agreed    upon 
between  the  parties,  that  sum  is  the  ascertained   damage,  and  the 
jury  are  confined  to  it*.     In  an  action  on  a  bond,  to  indemnify  B. 
against  his  obligation  to  C.  if  the  money  were  not  paid  before  a  certain 
day,  B.  is  entitled  to  recover  the  amount  of  the  penalty  of  the  bond 
in  damages^     In  an  action  on  a  bill  of  exchange,  or  promissory  note, 
interest  is  no  part  of  the  debt,  but  merely  damages  for  the  detention 
of  its.     And   in  an  action  of  debt,  to  recover  a  sum  awarded  to  the 
plaintiff  by  a  jury,  under  the  43  Geo.  III.  c.  CXL.  and  48  Geo.  111. 
c.  XI.  as  a  compensation  to  be  made  by  the  Bristol  Dock  Company, 
for  an  injury  done  to  the  plaintiff's  property,  by  means  of  the  works 
authorized   by   those  acts,   the  jury  may  give   interest,   by  way  of 
damages,   for  the   detention  of   the  sum   awarded*".     In  trover  for 
a  bill  of  exchange,  the  damages  are  to  be  calculated  according  to  the 
amount  of  the  principal  and  interest  due  upon  the  bill,  at  the  time  of 
the  conversion'.     In   an   action  on   the  case,  for  enticing  away  the 
plaintiff's  servants,  the  measure  of  damages  is  not  to  be  ascertained 
by  the  actual  loss  he  sustained  at  the  time  ;  but  for  the  injury  done 
him,  by  causing  them  to  leave  his  employment''.     And  in  trespass, 

'  1  Taunt.  121.  Holt  Ni.  Pri.  43. 

bastark,  Ai.  Pri.  381.  f  2  Stark.   Ni.  Pri.   167.   and  see  Dyer, 

c  2  Taunt.  257.  257. 

d  1  Blac.  Rep.  595.  and  see  3  Bur.  1345.  g  1  Dowl.  &  Rji.  16.  18,   19. 

IS  East,  343.  li  i  Maule  &,  Sel.  16V. 

e  4   Bur.   2225.    and  see  2  Los.  &  Pul.  '  3  Caiiipb.  477. 

3i6,  1  Campb.  78.  2  Duirif.  &  East,  32.  ^  4  Moore,  12. 
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Sbr  breaking  and  enterinu^  the  ■i)laintift''s  dwelling  house,  under  a  false 
^nd  unfounded  charj^e  and  assertion  that  plaintiff  had  stolen  property 
in  her  house,  joer  quod  she  Tvas  injured  in  her  credit,  the  jury  may 
give  damages  for  the  trespass,  as  it  is  aggravated  by  such  false 
charge\  The  jury,  in  a-n  action  of  debt  for  the  escape  of  a  person  in 
execution,  must  give  a  verdict  for  the  whole  debt*".  And  in  an  action 
against  the  sheriff,  for  not  selling  the  joint  property  of  A.  and  B. 
under  an  execution  against  the  goods  of  A.  it  seems  that  half  the 
value  of  the  goods  is  the  proper  measure  of  damages'^. 

By  the  statute  28  Geo.  III.  c.  37.  §  24**.  "  in  case  any  action,  in- 
*'  dictment  or  pi'osecution,  shall  be  commenced  and  brought  to  trial, 
*'  against  any  person  or  persons,  on  account  of  the  seizing  of  any 
*'  goods,  wares  or  merchandize,  seized  as  forfeited  by  virtue  of  any 
"  act  or  acts  of  parliament  relating  to  his  majesty's  revenues  of  cus- 
"  toms  or  excise,  or  of  any  ship,  vessel  or  boat,  or  of  any  horse, 
"  cattle  or  carriage,  used  or  employed  in  removing  or  carrying  the 
"  same,  whether  any  information  shall  be  brought  to  trial  to  con- 
"  demn  the  same  or  not,  and  a  verdict  shall  be  given  against  the 
"  defendant  or  defendants,  if  the  court  or  judge  before  whom  such 
"  action,  indictment  or  prosecution,  shall  be  tried,  shall  certify  that 
*'  there  was  a  probable  cause  for  such  seizure,  then  the  plaintiff,  be- 
"  sides  the  thing  so  seized,  or  the  value  thereof,  shall  not  be  entitled 
"  to  above  two  pence  damages,  nor  to  any  costs  of  suit ;  nor  shall 
*'  the  defendant  in  such  prosecution  be  imprisoned,  or  be  fined  above 
"  one  shilling."  But  a  judge's  certificate,  that  a  custom-house  offi- 
cer had  probable  cause  for  seizing  goods,  does  not  extend  to  injuries 
accompanying  such  seizure,  so  as  to  prevent  the  plaintiff  from  re- 
covering damages  and  costs  under  the  above  statute*.  And  accord- 
ingly where,  in  trespass  against  custom-house  officers,  for  taking  the 
j)laintiff's  goods,  which  had  been  returned  in  a  deteriorated  state 
before  action  brought,  a  verdict  was  found  for  plaintiff,  for  the  differ- 
ence in  price  between  the  value  of  the  goods  at  the  time  of  the  seizure, 
and  the  time  when  they  were  returned  ;  and  the  judge  certified,  that 
there  was  probable  cause  for  the  seizure  ;  the  court  held,  that  the 
plaintifr  was  not  precluded  by  the  above  statute,  from  taking  out  exe- 
cution for  the  damages  found  by  the  jury^. 

And,  to  render  justices  of  the  peace  more  safe  in  the  execution  of 
their  duty,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  141.  that  "  in 

=»  2  Maule  &  Sel.  77.  and  see  2  Stark.  Ni.  §  '29,  26  Geo.  III.  c.  40.  §  31. 
Pri.  317.  Anlt,  444.  e  j  h.  jjiac.  28. 

"2  Chit.  Rep.  454.  (5  Barii.  &  Aid.  7G2.  1   iJuwl.  &  Kyi. 

c  2  Stark.  M.  Pri.  2 IS.  417.  S.  C. 
«»  Aud  see  the  statutes  23  Geo.  III.  c.  70. 
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**  all  actions  which  shall  be  brought  against  any  justice  or  justices  of 
**  the  peace,  in  the  united  kingdom  of  Great  Britain  and  Ireland, 
"  for  or  on  account  of  any  conviction  by  him  or  them  had  or  made, 
"  under  or  by  \irtue  of  any  act  or  acts  of  parliament  in  force  in  the 
**  said  united  kingdom,  or  for  or  by  reason  of  any  act  matter  or  thing 
"  whatsoever,  done  or  commanded  to  be  done  by  such  justice  or  jus- 
*'  tices,  for  the  levying  of  any  penalty,  apprehending  any  party,  or 
"  for  or  about  the  carrying  of  any  such  conviction  into  effect,  in  case 
"  such  conviction  shall  have  been  quashed,  the  plaintiff  or  plaintiffs  in 
"  such  action  or  actions,  besides  the  value  and  amount  of  the  penalty 
*'  or  penalties  which  may  have  been  levied  upon  the  said  plaintiff  or 
"  plaintiffs,  in  case  any  levy  thereof  shall  have  been  made,  shall  not 
"  be  entitled  to  recover  any  more  or  greater  damages  than  the  sum  of 
"  tmo  pence,  nor  any  costs  of  suit  whatsoever  ;  unless  it  shall  be  ex- 
*'  pressly  alleged  in  the  declaration,  in  the  action  wherein  the  re- 
"  covery  shall  be  had,  and  which  shall  be  in  an  action  upon  the 
"  case  only,  that  such  acts  were  done  maliciously,  and  without 
"  any  reasonable  and  probable  cause :  And  that  such  plaintiff  shall 
"  not  be  entitled  to  recover  against  such  justice,  any  penalty  which 
"  shall  have  been  levied,  nor  any  damages  or  costs  whatsoever,  in 
"  case  such  justice  shall  prove  at  the  trial,  that  such  plaintiff  was 
"  guilty  of  the  offence  whereof  he  had  been  convicted,  or  on  account 
"  of  which  he  had  been  a]>prehended,  or  had  otherwise  suffered,  and 
"  that  he  had  undergone  no  greater  punishment  than  was  assigned 
"  by  law  to  such  offence."  But  this  statute  does  in  no  instance  ex- 
tend to  protect  justices  of  peace,  in  the  execution  of  their  office, 
against  actions  for  acts  of  trespass  or  imprisonment,  unless  done  on 
account  of  some  conviction  made  by  them  of  the  plaintiffs  in  such 
actions,  by  virtue  of  any  statute,  &c\  And  it  seems,  that  the  statute 
extends  to  those  cases  only,  where  the  conviction  has  been  quashed''. 
It  also  seems,  that  if  a  conviction  be  good  upon  the  face  of  it,  the 
j)roduction  and  proof  of  it  at  the  trial,  will  justify  the  convicting 
magistrates,  under  the  general  issue  in  an  action  of  trespass,  as  well 
in  respect  of  such  facts  stated  therein  as  are  necessary  to  give  them 
jurisdiction,  as  upon  the  merits  of  the  conviction*^.  In  an  action 
against  a  magistrate  for  a  malicious  conviction,  it  is  not  sufficient  for 
the  plaintiff  to  shew,  that  he  was  innocent  of  the  offence  of  which  he 
was  convicted,  but  he  must  also  prove,  from  what  passed  before  the 
magistrate,  that  there  was  a  want  of  probable  cause"". 

a  ]'2  East,  67.  c  jg  Kast,  13.  21.  and  see  3  Moore,  294. 

i>j'd.  78,9.  16  East,  13.  21.  d  1  Marsh.  220. 
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In  actions  upon  the  case,  trespass,  replevin,  kc.  the  damages  at 
common  law  are  single,  and  proportioned  to  the  injury  complained 
of;  but  double  or  treble  damages  are  sometimes  given  by  statute,  in 
cases  whore  single  damages  were  before  recoverable,  as  upon  the  2 
Hen.  IV.  c.  11.  for  wrongfully  suing  in  the  admiralty  court%  upon 
the  8  Hen.  VI.  c.  9.  for  a  forcible  entry**,  upon  the  29  EUz.  c.  4,  for 
extortion^  and  upon  the  2  &.  3  IV.  &  31.  sess.  1.  c.  5.  for  rescuing 
a  distress  for  renf^.  In  these  cases,  the  single  amount  of  the  damages 
is  found  by  the  jury ;  and  the  court,  on  motion,  will  order  them  to  be 
douhjpd  or  trebled''.  But  in  an  action  of  debt,  on  the  statute  2  &  3 
Edw.  VI.  c.  13.  for  not  setting  out  tithes,  the  treble  value  of  them 
must  be  found  by  the  jury,  on  the  general  issue  of  nil  debef ;  or,  after 
judgment  by  defiiuit,  on  a  writ  of  inquiry^. 

On  a  declaration  consisting  of  several  counts,  the  jury  may  either 
assess  intlre  damages,  on  the  whole  or  part  of  the  declaration,  or  they 
may  assess  several  damages  on  the  different  counts''.  If  intire  da- 
mages be  assessed,  and  any  one  or  more  of  the  counts  be  bad  or 
inconsistent,  judgment  may  be  arrested';  because  it  must  be  in- 
tended, that  some  part  of  the  damages  was  assessed  upon  those 
counts.  In  order  to  cure  this  defect,  if  there  was  evidence  given  at 
the  trial  upon  such  of  the  counts  only  as  are  good  and  consistent 
a  general  verdict  may  be  altered,  from  the  notes  of  the  judge,  and 
entered  only  on  those  counts":  but  if  there  was  any  evidence  wliich 
aj)plied  to  the  other  bad  or  inconsistent  counts,  (as  for  instance,  in  an 
action  for  words,  where  some  actionable  words  are  laid,  and  some  not 
actionable,  in  different  counts',  and  evidence  given  of  both  sets  of 
words,  and  a  general  verdict,)  there  the  postea  cannot  be  amended  • 
because  it  would  be  impossible  for  the  judge  to  say  on  which  of  tiie 
counts  the  jury  had  found  the  damages,  or  how  they  had  apj)ortioned 
them  :  In  such  case  therefore,  the  oidy  remedy  is  by  awarding  a 
venire  de  novo"".  If  the  jury  find  a  verdict  for  the  jjlaintiif  with  one 
penalty  generally,  in  a  penal  action,  and   the  plaintiff  aj)p!y  it  to  one 

a  10  Co.  1 IG.  Dyer,  159.  h.  Carth.  297.  '  2  Cliit.  Rep.  351. 

^  Bro.  Dam.  pi.  70.   10  Co.   115.   b.  Co.  6  1  Bin^.  182.  A>,lc,  616. 

Lit.  257.  b.  2  Inst.  289.  Cro.  Kiiz.  582.  but  •»  I  Rol.  Abr.  570.  pL  \. 

see  2  Moore,  238.  '  Say.  Dam.  Ch.  25.  but  .see  tlin  distinc- 

^  2  Duruf.  &  East,  !48.  and  see  2  Barn.  tion  taken  in  Willes,  443.  2  Saund.  171./;.  ,1. 

&  Aid.  393.  1  Chit.  Rep.  137.  S.  C.  Append.  ^  i  Bos.  &  Pul.  329.  2  Saund.  171.  i. 

Chap.  XXIII.  §86,  1  Willes,  443,  2  Saund    171,  t/. 

d  Carth,   321.   1  Salk.  205.  1  Ld.  Raym.  '"  Doug.  376.  722.  1  Durnf.  &  East,  542. 

19.  342.   Skin,  555.   Holt  Rep,  172.  S.  C.  6  Durtif.  &  East,  694.  2  Saund.   17!.  b.  d. 

e  2  Durnf.  &  East,  159.  and   see    1    Chit.  and  see  1  Barn.  &  Aid.  161. 
Rep.  141.  {aj. 
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count,  he  cannot  afterwards  apply  it  to  another,  though  the  former 
be  bad  in  law,  and  though  the  evidence  would  have  warranted  the 
verdict  on  any  other  count''. 

If  there  be  judgment  by  default  as  to  part,  and  an  issue  upon  other 
part,  or,  in  an  action  against  several  defendants,  if  some  of  them  let 
judgment  go  by  default,  and  others  plead  to  issue,  there  ought  to  be 
a  special  venire,  as  well  to  try  the  issue  as  to  inquire  of  the  damages, 
tarn  ad  triandum,  quam  ad  inquirendum  :  and  the  jury  who  try  the 
issue  shall  assess  the  damages  for  the  whole,  or  against  all  the  de- 
fendants''. But  if  a  declaration  in  trespass  contain  two  counts,  and 
the  defendant  plead  to  one,  and  suffer  judgment  by  default  on  the 
other,  and  on  the  trial  of  the  first,  the  plaintiff  prove  one  act  of  tres- 
pass only,  which  is  covered  by  the  second  count,  he  is  not  entitled  t& 
a  verdict  on  the  first  counf^.  In  the  case  of  several  defendants,  when 
those  wlio  plead  to  issue  are  acquitted  at  the  trial,  the  jury,  in  some 
instances,  shall  assess  damages  against  the  defendants  who  let  judg- 
ment go  b^  default,  and  in  others  not.  In  actions  upon  contract,  as 
covenant',  assumpsit^,  &.c.  the  plea  &f  one  defendant,  for  the  most 
part,  enures  to  the  benefit  of  all  j  for  the  contract  being  intire,  the 
plaintiff  must  succeed  upon  it  against  all  or  none  ;  and  therefore  if  the 
plaintiff  fail  at  the  trial,  upoii  the  plea  of  one  of  the  defendants,  he 
cannot  have  judgment  or  damages  against  the  others,  who  let  judg- 
ment go  by  default  :  Bui  in  actions  of  tort,  as  trespass,  &c.  where 
the  wrong  is  joint  and  several,  the  distinction  seems  to  be  this,  that 
where  the  plea  of  one  of  the  defendants  is  such  as  shews  the  plaintiff 
could  have  no  cause  of  action  against  any  of  them,  there,  if  this  plea 
be  found  against  the  plaintiff,  it  shall  operate  to  the  benefit  of  all  the 
defendants,  and  the  plaintiff  cannot  have  judgment  or  damages 
against  those  who  let  judgment  go  by  default'^;  but  where  the  plea 
merely  operates  in  discharge  of  the  party  |)leading  it,  there  it  shall  not 
operate  to  the  benefit  of  the  other  defendants,  but  notwithstanding 
such  plea  be  found  against  the  plaintiff,  he  may  have  judgment  and 
damages  against  the  other  defendants^. 

If  there  be  a  demurrer  to  part,  and  an  issue  upon  other  part,  or,  in 
an  action  against  several  defendants,  if  same  of  them  demur,  and 
others  plead  to  issue,  the  jury  who  try  the  issue  shall  assess   the  da- 

a  3    Durnf.  &  East,  448.  5  Taunt.  2.  but  S.  C.  3  Doinf.  &  Kast,  (3C'2.  2  H.  Blac.  28. 

see  3  Bur.  1237.  semli.  contra.  but  see  1  Salk,  23.  semb.  contra. 

b  11  Co.  5.  2  Bos.  &  Pul.  163.  '  2  Ld.  Raym.  1372.  1  Str.  610.  S  Mad. 

c  7  Durnf.  &  East,  7'27.  217.  S.  C. 

«*  1  Lev.  63.    1  Sid.  76.  1  Keb.  084.  S.  C.  S  2  Str.  1 108.   1222. 
«Cas.   Pr.  C.    P.    107.  Prac.    lUg.    102. 
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mages  for  (he  whole,  or  against  all  the  defendants  :  In  this  case,  if 
the  issue  he  tried  hefore  the  demurrer  is  argued,  the  damages  arc  said 
to  be  contingently  depending  ui)on  the  event  of  the  demurrer.  But 
when  the  issue,  as  well  as  the  demurrer,  goes  to  the  whole  cause  of 
action,  the  damages  shall  be  assessed  upon  the  issue,  and  not  upon 
the  demurrer. 

When  tliere  are  several  defendants,  who  sever  in  pleading,  the 
jury  who  try  the  first  issue  shall  assess  damages  against  all,  with  a 
cesset  executio  ;  and  the  other  defendants,  if  found  guilty,  shall  he 
contributory  to  those  damages'".  In  trespass  against  several  de- 
fendants, who  join  in  pleading,  if  the  jury  on  the  trial  find  them  all 
jointly  guilty,  they  cannot  assess  several  damages'^.  But  they  may 
find  some  of  them  guilty,  and  acquit  others  ;  in  which  case,  the  da- 
mages can  be  assessed  against  those  only  who  are  found  guilty  :  Or 
they  may  find  some  of  the  defendants  guilty  of  the  whole  trespass, 
and  others  of  a  part  only"^ ;  or  some  of  them  guilty  of  part,  or  at  one 
time,  and  the  rest  guilty  of  other  part,  or  at  another  time* ;  in  either 
of  which  cases,  they  may  assess  several  damages.  And  where,  in  an 
action  against  several  defendants,  the  jury  by  mistake  have  assessed 
several  damages,  (he  plaintiff,  we  have  seen^,  may  cure  it,  by  entering 
a  nolle  prosequi  as  to  one  of  the  defendants,  and  (aking  judgment 
against  the  others^ ;  or  he  may  enter  a  remittitur  as  to  the  lesser  da- 
mages'' ;  or  even,  without  entering  a  remittitur^  he  may  take  judg- 
ment against  all  the  defendants,  for  the  greater  damages\ 

When  the  jury,  upon  the  trial  of  an  issue,  have  omitted  to  assess 
the  damages,  we  have  before  seen  in  what  cases  the  omission  may  be 
supplied  by  a  writ  of  inquiry'.  When  the  jury  give  greater  da- 
mages than  the  plaintiff  has  declared  for,  it  may  be  cured  by  entering 
a  remittitur  of  the  surplus,  before  judgment'';  or  the  plaintiff  may 
amend  his  declaration,  and  have  a  new  trial'.  And,  in  an  action  for  a 
mayhem,  the  damages  may  be  increased  by  the  court,  on  view  of  the 
party"'. 

a  Ante,  779.  r  11  Co.  5.  Cro.  Car.  239.  243.  Carth.  19. 

'-»   II  Co.  5.   If  A.  recover  in  tort  against  h   11  Co.  7.  a.  Cro.  Car.    19v».  I  Wils.  30- 

two  defendants,  and  levy  the  whole  damages  For  the  oases  where  a  remittitur  damna  is  al- 

on  one  of  them,  that  one  cainiot  recover  a  lowed,  and  when;   not,   see   1   Saund.  285, 

moiety  against  the  other  for  his  contribu-  (5,  6).  286.(10). 

tion  ;  aliler  \n   assumpsit.    8  Durnf.  &  East,  i  Anta,  b1\,  ice. 

18G.  Holt  A'i.Pri.  245.  •<  Yelv.  45.    2  Str     1110.    1171.    hut  if 

'^  Cro.  Eliz.  860.   U  Co.  5.    1  Str.  422.  2  judgment  be  entered  for  more  damages  than 

Str.    910.  5  Bur.   2792.   6  Durnf.  Sc  East,  are  laid  in  the  declaration,    it   is  error.  2 

199.  but  see  1  Str.  79.  2  Str.  1 140.  Blac.  Rep.  1300. 

<>  Cro.  Eliz.  860. 1 1  Co,  5.  Sty.  Rep.  5.  '  Ante,  733,  4. 

e  11  Co.  6.  Brown!.  233,  Cro.  Car.  54.  "•  1  Ld.  Raym.  176,  3  Salk.  115.  S.  C. 

iAnte,136. 
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On  a  general  verdict,  if  false,  the  jury  were  liable  to  be  attainted'. 
To  relieve  them  from  this  difficulty,  it  was  enacted  by  the  statute  of 
Westm.  2.  (13  Edw.  I.)  c.  30.  §  2.  that  "  the  justices  of  assize  shall 
"  not  compel  the  jurors  to  say  precisely  whether  it  be  disseisin  or  not, 
"  so  as  they  state  the  truth  of  the  fact,  and  pray  the  aid  of  the  jus- 
"  tices  ;  but  if  they  will  say,  of  their  own  accord,  that  it  is  disseisin,. 
"  their  verdict  shall  be  admitted  at  their  own  peril."  Upon  this 
statute  it  has  become  the  practice  for  the  jury,  when  they  have  any 
doubt  as  to  the  matter  of  law,  to  find  a  special  verdict,  stating  the 
facts,  and  referring  the  law  arising  thereon  to  the  decision  of  the 
court ;  by  concluding  conditionally,  that  if  upon  the  whole  matter 
alleged,  the  court  shall  be  of  opinion,  that  the  plaintiff  had  cause  of 
action,  they  then  find  for  the  plaintiff;  if  otherwise,  then  for  the  de- 
fendant''. In  finding  special  verdicts,  when  the  points  are  single  and 
not  complicated,  and  no  special  conclusion,  the  counsel,  (if  required,) 
are  to  subscribe  the  points  in  question,  and  agree  to  amend  omissions 
or  mistakes  in  the  mesne  conveyance,  according  to  the  truth,  to  bring 
the  point  in  question  to  judgment*' :  And  unnecessary  finding  of  deeds 
in  haec  verba,  where  the  question  rests  not  upon  them,  but  which  are 
only  derivation  of  title,  ought  to  be  spared,  and  stated  shortly,  accord- 
ing to  the  substance  they  bear  in  reference  to  the  deed,  as  feoffment, 
lease,  grant,  &c''.  It  is  also  a  general  rule,  that  in  a  special  verdict, 
(as  nothing  is  to  be  intended*^,)  the  jury  must  find  facts,  and  not  merely 
the  evidence  of  facts* :  And  if  in  this,  or  any  other  particular,  the 
verdict  be  defective,  so  that  the  courts  are  not  able  to  give  judgment 
thereon,  they  will  amend  it,  if  possible,  by  the  notes  of  counsel,  or 
even  by  an  atBdavit  of  what  was  proved  upon  the  triaU;  or  otherwise 
they  will  supply  the  defect,  by  awarding  a  venire  de  novo^.  But  it  is 
said,  that  in  a  special  verdict,  the  not  finding  of  collateral  matter  shall 
be  supplied'' ;  and  the  law,  which  is  favorable  to  verdicts',  will  suppose 
that  the  jury  doubted  of  nothing  but  what  related  to  the  matter  in 
question  before  them**.  So,  on  a  special  verdict  with  a  general  con- 
clusion, the  court  will  doubt  of  no  more  than  the  jury  doubted  of". 
Andif  a  special  verdict,  on  a  mixed  question  of  fact  and  law,  find  facts, 
from  which  the  court  can  draw  clear  conclusions,  it  is  no  objection  to 

1  Wils.  5.  Barnes,  153.  Hoarev.  Crozier,   E.  see  O.  Bridg.  188. 

22   Geo.    III.   K.    B.   and   see   1    Rol.  Abr.  «  3   Ld.    Raym.   1581,  2.  2   Sir.  885.  6. 

572,  3.  S.  C.  1  Wils.  48.  2  Str.  1185.  S.  C.    1   East, 

a  Gilb.  C.  P.  71.  111. 

■»  3  B:ac.  Com.  577,  8.     For  the  form  of  ^  Ante,  770. 

a  special   verdict  in  ejeclmenl,  see  Appmd.  B  O.  Bridg.  J88.  2  Ld.  Raym.  1521.1584. 

Chap.  XLVI.  §  20.  2  Str,  887.  S.  C.  Id.  1124.  S.  P.  1  East,  111. 

c   'I.  M.  I<i54.  §  20.    K.  B.   R.  M.  1654.  ^  Id.  474. 

§  23.  C.  P.  but  see  2  Santid.  97.  (3).  i  O.  Bridg.  3.  558. 

•'  4  Diirnf.  8c  Hast,  CM.  4  Price,  240.  and  ''  Id.  88. 
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the  verdict,  that  tlie  jury  liavo  not  tliemselves  drawn  such  conclusions, 
and  stated  them  as  facts  in  the  case*. 

If  tliere  be  a  special  verdict,  the  plaintiff's  attorney  generally  gets 
it  drawn  from  the  minutes  taken  at  the  trial,  and  settled  by  his  coun- 
sel or  Serjeant,  who  signs  the  draft.  It  is  then  delivered  over  to  the 
opposite  attorney,  who  gets  his  counsel  or  Serjeant  to  peruse  and 
sign  it ;  and  when  the  verdict  is  thus  settled  and  signed,  it  is  left  with 
the  clerk  of  nisi  prius  or  associate  in  a  town  cause,  or  with  the  asso- 
ciate in  the  country,  wlio  makes  copies  for  each  party.  The  whole 
proceedings  are  then  entered,  docketed,  and  filed  of  record  ;  after 
which  a  concilium  is  moved  for,  a  rule  drawn  up  thereon  with  the 
clerk  of  the  rules  in  the  King's  Bencli,  or  secondaries  in  the  Common 
Pleas,  the  cause  entered  with  the  clerk  of  the  papers  or  secondaries, 
coj)ies  of  the  record  made  and  delivered  to  the  judges,  and  counsel 
instructed  and  heard,  in  like  manner  as  upon  arguing  a  demurrer''. 
In  the  King's  Bench,  a  special  verdict  must  be  set  down  in  the  paper 
for  argument,  v/hh'mfuur  days%  and  cannot  be  set  down  afterwards, 
without  leave  of  the  courf* :  and,  in  the  Common  Pleas,  the  clerk  of 
the  dockets  makes  six  copies  of  the  special  verdict,  viz.  four  for  the 
judges,  and  two  for  the  Serjeants  on  each  side^.  After  the  court  have 
given  their  opinion,  a  rule  is  drawn  up  for  the  delivery  of  the  posteu 
to  the  prevailing  party  ;  upon  which  he  is  immediately  entitled  to  tax 
Ins  costs,  and  take  out  execution,  without  a  rule  for  judgment :  but 
the  other  party  may  have  a  rule,  which  should  be  duly  served,  to  be 
))resent  at  taxing  costs. 

Another  method  of  finding  a  species  of  special  verdict,  is  when  the 
jury  find  a  verdict  generally  for  either  party, .  but  subject  nevertheless 
to  the  opinion  of  the  court,  on  a  .special  case,  stated  by  the  counsel 
on  both  sides,  with  regard  to  a  matter  of  law  ;  which  has  this  ad- 
vantage over  a  special  verdict,  that  it  is  attended  with  much  less 
expense,  and  obtains  a  speedier  decision  ;  the  paste  a  being  stayed  in 
the  hands  of  the  officer  of  nisi  prius,  till  the  question  be  determined, 
and  the  verdict  is  then  entered  for  the  plaintiff  or  defendant^,  as  the 
case  may  happen.  The  practice  of  granting  cases  is  not  of  very 
modern  date,  there  being  an  instance  as  far  back  as  the  reign  of 
Charles  the  Second,  where  a  point  was  reserved  at  nisi  prius  for 
the  opinion  of  the  court,  on  a  special  case".  But  as  nothing  appears 
upon  the  record  but  the  general  verdict,  the  parties  are  precluded 
thereby  from  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the 

a  8  Price,  236.  e  imp.  c.  P.  425. 

^  Ante,  196,  &c.  *'  Baraes,  451. 

c  Bur.  in  pre/.  IV.  SI  Lev.  236.  and  see  3  Dtunf.  &  East, 

d  Imp.  K.  B.  427,  131. 
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judgment  of  the  court  upon  the  point  of  law* :  The  courts  therefore 
will  sometimes,  and  particularly  if  they  are  divided  in  opinion  on  the 
point  of  law,  give  the  parties  leave,  if  they  can  agree,  to  turn  the 
case  into  a  special  verdict,  in  order  that  the  point  may  be  decided  on 
a  writ  of  error**.  The  court  of  King's  Bench  will  take  no  cogni- 
zance of  a  special  case,  reserved  upon  the  trial  of  an  indictment  at 
the  sessions'^.  And  they  have  no  jurisdiction  to  review  the  judgment 
of  the  quarter  sessions,  except  on  a  case  sent  up  for  their  considera- 
tion :  and  therefore,  where  the  sessions,  on  an  appeal,  having  heard 
the  witnesses  on  one  side,  had  refused  to  hear  those  on  the  other  side, 
on  the  ground  that  their  testimony  had  been  prefaced  by  observations 
on  the  part  of  the  advocate,  contrary  to  their  usual  practice,  the  court 
refused  to  grant  a  mandamus  to  re-hear  the  appeal.  But  it  has 
been  usual  to  reserve  special  cases  upon  convictions  for  penalties,  on 
an  appeal  at  the  sessions,  as  well  as  in  cases  of  settlement ;  and  the 
court  will  take  cognizance  of  them,  when  accompanying  the  proceed- 
ings removed  by  certiorari  into  the  King's  Bench*. 

In  a  special  case,  as  in  a  special  verdict,  the  facts  proved  at  the 
trial  ought  to  be  stated,  and  not  merely  the  evidence  of  facts*^;  and 
it  is  drawn  and  settled  in  like  manner,  by  the  counsel :  and  if  any 
difference  arise  about  a  fact  at  the  trial,  the  opinion  of  the  jury  is 
taken,  and  the  fact  stated  accordinglys.  Where  the  defendant  had 
neglected  to  settle  the  case  reserved  on  a  quo  warranto,  a  rule  nisi 
was  granted,  for  the  postea  to  be  delivered  over  to  the  prosecutor  ;  and 
that  he  should  be  at  liberty  to  enter  up  judgment  thereon''.  And  so, 
where  a  plaintiff  obtained  a  verdict,  subject  to  a  special  case,  and  the 
defendant  did  not  obtain  the  signature  of  a  Serjeant  to  such  case,  in 
order  to  delay  its  being  argued,  the  court  of  Common  Pleas  directed 
the  postea  to  be  delivered  to  ihe  plaintiff'.  For  the  argument  of  a 
special  case,  the  same  steps  must  be  taken  as  for  that  of  a  special 
verdict,  except  that  it  is  not  entered  of  record.  But  it  is  a  rule  in  the 
King's  Bench,  that  "  all  special  cases  to  be  set  down  by  the  clerk  of 
the  papers  to  be  argued,  must  be  entered  within  the  four  first  days  of 
the  term  next  after  the  trial,  at  which  such  special  cases  shall  have 
been  reserved  ;  and  that  such  special  cases  shall  never  be  set  down 
for  argument,  on  any  of  the  four  last  days  of  term''."  In  arguing  a 
special  case,  the  counsel  are  not  permitted  to  go  out  of  it  j  and  the 

*  3  Blac.  Com.  378.  284. 

^  15  East,  501.  6  Taunt.  246.  1  Marsh.  ^  2  Wits.  163. 

577.  S.  C.  g   1  Bur.  in  pre/.  IV. 

c  13  East,  95.  ''  2  Cliit,  Rep.  398. 

d  4   Barn.   &  Aid.   80,  and  see   2  Chit.  >  8  Taunt.  421.  2  Moore,  478.  S.  C. 

Rep.  3S5.  k  R.  M.  3S  Geo.  HI.  K.  B. 

e  15  East,  333.  345.  and  see  2  Chit.  Rep, 
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courts  must  judj^e  upon  it  as  stated'' :  If  it  be  mis-stated,  the  parties 
must  apply  to  amend  ;  or  if  it  be  so  defective  that  the  court  are  not 
able  to  give  judgment,  they  will  grant  a  new  trial,  in  order  to  have  it 
re-stated^ 

On  the  trial  of  an  issue  in  the  King's  Bench,  a  case  was  made,  and 
afterwards  argued  in  court,  but  the  facts  not  being  sufficiently  stated, 
so  as  the  court  could  give  judgment  according  to  the  justice  of  the 
cause,  it  was  recommended  to  the  parties,  and  accordingly  they 
agreed,  to  go  to  a  new  trial,  when  the  plaintiff  was  nonsuited  :  and 
the  question  being  about  costs,  whether  the  master  should  tax  the 
common  costs  of  a  nonsuit,  or  take  into  his  consideration  all  the 
former  proceedings  ;  upon  motion  for  the  court's  direction  to  the 
master,  it  was  ordered,  that  he  should  tax  the  defendant  his  costs 
upon  the  whole,  as  well  with  relation  to  the  first  trial,  as  the  last*^. 
From  the  statement  of  this  case,  it  does  not  appear  whether,  upon 
granting  a  new  trial,  any  thing  was  said  about  the  costs  of  the  former 
trial,  or  whether  they  were  directed  to  abide  the  event  of  the  suit : 
If  they  were  not,  it  seems  from  subsequent  cases'*,  that  at  this  day 
they  would  not  have  been  allowed.  But  where,  after  the  argument 
of  a  special  case,  tlie  court  directed  a  new  trial,  because  the  case  was 
insufficiently  stated,  and  the  defendant,  without  going  to  trial  again, 
gave  the  plaintiff  a  cognovit ;  the  court  held,  that  the  defendant  was 
liable  to  pay  the  costs  of  the  former  triaP. 

It  sometimes  happens  that  a  point  is  reserved,  or  saved  by  the 
judge  at  nisi  prius,  with  liberty  to  apply  to  the  court  for  a  nonsuit 
or  verdict ;  in  which  case,  the  court  has  been  in  the  habit  of  con- 
sidering itself  in  the  situation  of  the  judge,  at  the  time  of  the  objec- 
tion raised  ;  and  a  nonsuit  or  verdict  is  entered  according  to  their 
determination,  without  subjecting  the  parties  to  the  delay  and  expense 
of  a  new  trial'. 

The  verdict,  whether  general  or  special,  nonsuit,  &c.  are  entered 
on  the  back  of  the  record  of  nisi  pvius  ;  which  entry,  from  the  latin 
word  it  began  with,  is  called  (he  poslea^.  In  the  King's  Bench, 
when  the  cause  is  tried  at  the  sittings  in  London  or  31iddlesex,  the 

a  1  Bur.  G17.  Ni.  Pri.  U.   Holt  M.  Pri.  48,  9    20S,  9.  2 

f*  1   Str.  300.  3   Durnf.   &  East,  507.   2  Marsh.  138.  9  Price,  288.  2  Dowl.  &  Ryl. 

Chit.  Rep.  398.  462. 

<=  1  Sir.  300.  S  For  the  form  of  the  postea  on  a  verdict 

d  3  Durnf.  &  East,  507.  6  Durnf.  &  East,  for  the  plaintiff,  in  assumpsit,  debt,   case,  re- 

71.  plevin,  trespass,  and  ejectment,  see  Append, 

e  6  Durnf.  &  East,  144.    Post,  947.  Chap.  XXXVII.  §  I,   &c.  and  for  the  defen- 

f  1  Bos.  &,  Pul.  339.  and  see  Barnes,  451.  dant,  on  a  nonsuit  or  verdict  in   assimpsil, 

455.    460.   1    Campb.    91.   241.   475.    545.  Sec. /rf.  §  29.  &c. 

549,  2   Campb.  4.  79.   195.  427.   1  Stark. 
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associate  delivers  the  record  to  the  attorney  of  the  party  for  whom 
the  verdict  is  given,  and  he  afterwards  indorses  the  postea,  from  the 
associate's  minutes  on  the  panel ;  but  when  the  cause  is  tried  at  the 
assizes,  the  associate  keeps  the  record  till  the  next  term,  and  then 
delivers  it,  with  the  postea  indorsed  thereon,  to  the  party  obtaining 
the  verdict.  In  either  case,  the  postea  should  be  stamped  with  a 
ten  shilling  stamp%  and  marked  by  the  clerk  of  the  posteas:  And 
there  is  an  old  rule  of  court,  requiring  the  postea  to  be  marked  in 
two  days  after  it  comes  to  the  attorney's  hands'* ;  but  now,  it  is 
deemed  sufficient  to  mark  the  postea,  at  any  time  before  the  costs 
are  taxed''. 

In  the  Common  Pleas,  when  the  cause  is  tried  in  London  or 
Middlesex,  the  associate  keeps  the  record  in  his  custody,  till  the 
quarto  die  post  of  the  return  of  the  habeas  corpora  juratoium,  and 
in  the  mean  time  indorses  the  postea,  on  the  back  of  it.  And  it  is  a 
rule  in  this  court,  that  "  every  clerk  of  assize,  and  associate  to  the  lord 
chief-justice,  shall  make  returns  of  all  posteas,  upon  records  issuing 
out  of  this  court,  whereupon  any  proceedings  have  been,  by  virtue  of 
any  writ  of  nisi  prius,  distringas,  or  habeas  corpora  juratorum, 
and  cause  the  same  to  be  delivered  to  the  prothonotaries,  upon  the 
quarto  die  post  of  the  return  of  the  writ  of  nisi  prius  in  bank,  on 
pain  of  forfeiting  the  sura  of  twenty  pounds  ;  and  shall  take  the  fees 
due  to  them  respectively,  for  the  return  of  every  such  postea'^y  And 
where  final  judgment  is  signed  upon  posteas,  or  inquisitions  upon 
writs  of  inquiry,  such  posteas  or  inquisitions  shall  immediately  be 
left  with  the  clerk  of  the  judgments  ;  and  shall  not  afterwards  be 
taken  out  of  the  office,  without  leave  of  the  court*^.  The  postea,  in  a 
late  case,  having  been  improperly  obtained  from  the  associate  by  the 
plaintiff's  attorney,  who  immediately  taxed  his  costs,  and  signed 
final  judgment,  on  the  fourth  day  of  term ;  the  court  notified, 
that  for  the  future,  the  postea  should  not  be  delivered  out  till  the 
morning  of  the  Jifth  day  of  term^ 

On  a  motion  lor  a  new  trial,  the  postea  was  brought  into  court, 
and  after  the  new  trial  had  been  denied,  the  postea  could  not  be 
iound  ;  the  court  on  debate  ordered  a  new  one  to  be  made  out,  from 
the  record  above,  and  the  associate's  notes".     If  the  postea  be  wrong, 

a  Stat.  48  Geo.  III.  c.   149.  Sched.  Part  \i-ry  o(  posteas  in  qui  lam  actions.  R.   E.  34 

II.  §  III.  55  Geo.  HI,  c.  184.  Sched.  Part  Car,  II.  reg.  l.C.  P. 

II-  §  I'l-  e  R,  T.  13  Geo.  II.  reg.  2.  C.  P.  and  see 

1>  R.  T.  2  Jac.  I.  reg.  '2.  K.  B.  R.  T.  29  Car.  II.  reg.  5.  C.  P. 

«  1  Cromp.  277.  i  ,    b,.oJ_  &    ^wg.  298.  3  Mooie,  643, 

•  •!  R.  E.  2  Jac.  II.  C.  P.    And  there  is  a  S.  C. 

particular  rule  in  that  court,  as  to  the  deli-  «  2  Str.  1264, 
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it  may  be  amended  by  the  plea  roll,  by  the  memory  or  notes  of  the 
judge,  or  by  the  notes  of  the  associate  or  clerk  of  assize^ :  And  where 
a  general  verdict  had  been  given  on  two  counts,  one  of  which  was  bad, 
and  it  appeared  by  the  judge's  notes,    that  the  jury  calculated  the 
damages  on  evidence  applicable  to  the  good  count  only,  the  court  of 
Common  Pleas  amended  the   verdict,  by  entering  it  on  that  count, 
though  evidence  was  given  applicable  to  the  bad  count  also''.    So, 
after  verdict  in  ejectment  for  a  messuage  and  tenement,  the  court  in 
a  late  case  gave  leave  to   enter   the  verdict,  according  to  the  judge's 
notes,  for  the  messuage  only,  pending  a  rule  to  arrest  the  judgment, 
without  obliging  the  lessor  of  the  plaintiff  to  release  the  damages". 
But  the  application  to  amend  the  verdict  by  the  judge's  notes,  must 
be  made  to  the  judge  who  tried  the  cause,  and  not  to  the  court'' : 
And  tlie  court  will  not  alter  a  verdict,  unless  it  appear  on  the  face  of 
it,  tiiat  the  alteration  would  be  according  to  the  intention  of  the  jury*" ; 
nor  will  they,  at  a  distance  of  time  after  the  trial,  amend  the  posteUf 
by  increasing  the  damages  given  by  the  jury,  although  all  the  jury- 
men join  in  an  affidavit,  stating  their  intention  to  have  been,  to  give 
the  plaintiff  such  increased  sum,  and  that  they  conceived  the  verdict 
they  had  found  was  calculated  to  give  him  such  sum^:  So,  where  a 
general  verdict  was  taken  for  the  plaintiff,  the  court  of  King's  Bench 
refused  to  entertain  an  application  for  entering  the  verdict  on   parti- 
cular counts,  according  to  the  evidence  on  the  judge's  notes,  after  a 
lapse  of  eight  years,  and  after  the  judgment  had   been   reversed  on 
error,  for  a  defect  in  one  counts.     And  where  the  jury,  in  an  action 
of  debt  on  the  statute  2  &  3  Edw.  VI.  c.  13.  which   gives  treble 
value  for  not   setting   out  tithes,  found,  on   the   general  issue  of  nil 
debet,  that  the  defendant  owed  a  certain  sum,  being  the  amount  of 
the  single  value,  the  court  held  that  the  posteu  could  not  be  amended, 
by   entering  a  verdict   for  the   treble  value\     In   an  action   by  one 
defendant  in  assumpsit,  against  a  co-defendant  for  contribution,  the 
postea  is  evidence  to   prove   the  amount  of  the  damages' ;   but  the 
indorsement  of  the  master's   allocatur  is  not,  it   seems,  sufficient  to 
entitle  the  plaintiff  to  recover  half  the  costs,  without  producing  the 
judgment'*. 

a  Ante,  770.  ••  2  Cliit.  Rep.  351.  but  see  1  Bing.  1S2. 

b  1  Bos.  &  Pul.  529.  where  thejury  having  found  the  treble  value 

c  8  East  357.  i"  a  similar  action,  on  a  writ  of  in«]|uiry,  the 

<»  1  Chit.  Rep.  283.  Anle,^^.  {<l).  inquisition   was  amended,  by  the  insertion 

e  1  H.  Blac.  78,  of  nominal  damages, 

f  2  Durnf.  &  East,    281.  but  see  1  Bur.           *  2  Stark.  N,.  Fn.  364.  and  see  9  Price, 


383. 


359. 


S  1  Barn.  6w  Aid.  Ibl.  '  '-  Stark.  Ni.  Fn.  36t. 
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CHAP.  XXXVIII. 


Of  New  Trials  ;    and  Auuest  of  Judgment,  &c. 

A  FTER  a   general  verdict,  or  upon  a  writ  of  inquiry  after  judg- 
ment by  default^  it  is  incumbent  on  the  prevailing  party,  in  the 
King's  Bench,  to  enter  a  rule  for  judgment  nui  causa,  on  the  postea 
or  inquisition,  with  the  clerk  of  the  rules  :  And  a  rule  for  judgment 
is  necessary,  when  a  verdict  is  taken  by  consent,  subject  to  the  award 
of  an  arbitrator,  as  to  the  quantum  of  the  demand^     This  rule  ex- 
pires in  four  days  exclusive"  after  it  is  entered  ;  unless  the  rule  be 
entered  on  the  last  day  of  term,  or  within   four  days  after  ;  during 
which  four  days,  it  is  the  practice  to   enter   these  rules  as  of  the  last 
day    of  term'':  and  Sunday^,  or   any  other  day  on  which  the  court 
doth  not  sit,  is  not    reckoned    one  of  the  four  days^.     At  the  expira- 
tion of  four  days   exclusive    after    entering  such  rule,  if  no  sufficient 
cause  be  shewn  to  the  contrary,    judgment  may   be  signeds.      The 
rule  for  judgment  ought  not  to  be  entered  before  the  day  in  bank  : 
and  it  is  not  necessary,  if  the  plaintiff  be  nonsuited  ;  for  in  that  case, 
as  he  is  out  of  court,  judgment  may  be  entered  immediately  after  the 
day  in  bank**.     If  there  be  a   verdict  for  the  defendant,  and  no  rule 
for  judgment  given  io'^  four  terms,  a  term's  notice  is  not  necessary  of 
the  plaintiff's  intention  to  proceed    by  giving  the  rule ;  but  he  may 
give  it  of  course,  and  sign  judgment  after  the  four  days  are  expired  : 
for  there  is  no  act  to  be  done  by  the  other  party'.     In  the  Common 
Pleas,  there  is  no  rule  for  judgment:  but  the  prevailing  party  waits 
till  after  the  appearance  day,  or  quarto  die  post  of  the  return  of  the 
habeas  corpora juratorum^f  before  he  signs  final  judgment;  unless 

a  ISalk.  399.   1  Str.  425.  ''   Banies,    443,     Pr.    Re?.    410.     S.  C 

»>  4  East,  310.  Barnes,  445,  6.  Pr.  Reg.  4!0,  11.  S.  C.    It 

<:  3Salk.  212.  215.  6  Mod.  241.  13  East,  is  saitj  in  1  Sel    Pr.   ed.  1792.  p.  496.  that 

21.  in  the  Common  Pleas,  the  prevailing  party 

<*  Rrxv.  Keene  and  others,  H.  2o  Geo.  III.  must  wait  the  same  time  (four  days  exelit' 

K.  B.  ske,)  as  in  the  King's   Bench,  which  is  al- 

«  4  Bur.  2130.  and  see  11  East,  272.  Id.  lowed    the   other   side  to    move  for  a  new 

/bj.  13East,21.  trial,  or    in   arrest   of  judgment:    but  this 

'  13  East,  21.  1  Chit.  Rep.  562.  (lictuin  is  not  supported  by  the  authorities 

S  R.  E.  5  Geo.  II.  leg.  3-  faj.  K.  B.  referred  to  above;  and  in  the  case  of  T/io- 

^  Id.  ibid.  rnas  v.  Ward,  2  Bos.  &  Pul.  393.  the  court 

'  Per  Master  Forster,    Imp.  K.  B.  421.  3  of  Common  Pleas  held,  that  the  rule   that 

Maule  &  Si;i,500.    1  Chit.  Rep.  317. /'uy.  tinal  judgment    cannot   be  signed  till /our 
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the  habeas  corpora  be  returnable  on  ihejirst  or  last  general  return- 
day  :  In  the  former  case,  final  judgment  cannot  be  signed  till  the 
expiration  of  the  first  four  days  in  full  terra  :  In  the  latter,  it  may  it 
seems  be  signed  in  the  evening  of  the  last  day  of  term,  being  the  ap- 
pearance day  of  the  return  of  the  writ''. 

Within  the  time  limited  by  the  rule  for  judgment  in  the  King's 
Bench,  or  j)ractice  of  the  court,  as  above  stated,  in  the  Common 
Pleas,  the  plaintiff  may  move  the  court  to  set  aside  a  nonsuit,  verdict 
or  inquisition,  and  have  a  new  trial  or  inquiry  ;  or  for  judgment  non 
obstante  veredicto  :  Or  the  court  may  order  a  verdict  to  be  entered 
for  the  plaintiff,  where  the  judge  directed  a  nonsuit  in  an  undefended 
cause,  with  liberty  for  the  plaintiff  to  move  to  enter  a  verdict**.  And 
the  defendant  may  move  to  set  aside  a  verdict  or  inquisition,  and  have 
a  new  trial  or  inquiry,  or  (after  a  point  reserved,)  that  a  nonsuit  may 
be  entered*^  ;  or  he  may  move  in  arrest  of  judgment :  and  either  party 
may  move  for  a  repleader,  or  venire yacias  de  novo.  But  the  defen- 
dant cannot  in  strictness  move  to  enter  a  nonsuit,  but  only  for  a  new 
trial,  unless  leave  was  given  him  at  the  trial** :  and  therefore,  when 
a  legal  objection  is  taken  at  the  trial,  and  over-ruled  by  the  judge, 
without  reserving  the  point,  though  the  court  are  afterwards  of  opinion 
that  the  objection  was  a  good  ground  of  nonsuit,  they  will  grant  a  new 
trial  only,  and  not  permit  a  nonsuit  to  be  entered^ 

The  first  instance  to  be  met  with  in  the  books,  of  a  new  trial  on 
the  evidence,  was  in  the  case  of  JFoorf  and  Gunston,  A.  D.  1665^ 
But  Holt,  Ch.  J.  seems  to  have  been  of  opinion,  that  new  trials 
were  more  ancient,  from  the  challenge  to  be  met  with  in  the  old 
books,  that  the  juror  had  before  given  a  verdict  in  the  same  cause'^ : 
Yet  it  does  not  from  thence  follow,  that  the  court  granted  a  new 
trial  upon  the  evidence ;  for  it  might  appear  to  be  a  mis-trial  upon 
the  record,  or  there  might  be  other  reasons  for  awarding  a  venire 
yacias  de  novo^. 

But  whatever  might  have  been  the  origin  of  the  practice,  trials  by 
jury  in  civil  causes  could  not  subsist  now,  without  a  power  somewhere 
to  grant  new  trials.     If  an  erroneous  judgment  be  given  in  point  of 

days  after  the  return  of   the  habeas  corpora  931. 

juratorum,  does  not  extend  to  a  case  where  ^  1    Barn.  &   Aid.  252.  but   see   8    East, 

the  term  closes  before  the  four  days  are  ex-  580.  2  Moore,  438,  9.  1  Earn.  &  Cres.   94. 

pired.  2  Dowl.  &  Ryl.  198.  S.  C.  Ante,  917,  18. 

a  2  Bos.  &Pul.  393.  931. 

^  4  Barn.  &,  Aid.  413.  Ante,  918.  ^  Sty.  Rep.  462.  466.    1  Str.  392. 

c  9  Price,  288.  2  Dowl.  &  Ryl.  462.  Ante,  «  2  Salk.  648.  and  see  6  Diiriif.  &  East, 

917,  18.   931.    Append.  Chap.  XXXVIII.  622,3. 

§  1,  2.  l>  2  Str.  99j. 

<•  2  Chit.  Rep.  271,  2.   Anle,  917,    15. 
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law,  there  are  many  ways  to  review  and  set  it  right.  When  a  court 
judges  of  facts  upon  depositions  in  writing,  their  sentence  or  decree 
may  many  ways  be  reviewed  and  set  right.  But  a  general  verdict 
can  only  be  set  right  by  a  new  trial ;  which  is  no  more  than  having 
the  cause  more  deliberately  considered  by  another  jury,  when  there  is 
a  reasonable  doubt,  or  perhaps  a  certainty,  that  justice  has  not  been 
done.  The  writ  of  attaint  is  now  a  mere  sound  in  every  case  ;  in 
many  it  does  not  pretend  to  be  a  remedy.  There  are  numberless 
causes  of  false  verdicts,  without  corruption  or  bad  intention  of  the 
jurors  :  They  may  have  heard  too  much  of  the  matter  before  the  trial, 
and  imbibed  prejudices  without  knowing  it.  The  cause  may  be  in- 
tricate :  The  examination  may  be  so  long,  as  to  distract  and  confound 
their  attention.  Most  general  verdicts  include  legal  consequences, 
as  well  as  propositions  of  fact :  In  drawing  these  consequences,  the 
jury  may  mistake,  and  infer  directly  contrary  to  law.  The  parties 
may  be  surprised,  by  a  case  falsely  made  at  the  trial,  which  they  had 
no  reason  to  expect,  and  therefore  could  not  come  prepared  to  answer. 
If  unjust  verdicts,  obtained  under  these  and  a  thousand  like  circum- 
stances, were  to  be  conclusive  for  ever,  the  determination  of  civil  pro- 
perty in  this  method  of  trial,  would  be  very  precarious  and  unsatis- 
factory^ 

It  was  not  formerly  usual  to  grant  a  new  trial  in  ejectment^ ;  or 
after  a  trial  at  bar%  nonsuit'^,  or  two  concurring  verdicts" ;  but  for  the 
sake  of  obtaining  justice,  it  may  be  now  had  in  these  as  well  as  in 
other  cases'^.  When  there  are  two  contrary  verdicts,  it  is  not  of 
course  to  grant  a  third  trial,  but  the  courts  in  their  discretion  will 
grant  or  refuse  it,  according  to  circumstances  ;  there  being  no  rule, 
either  at  law  or  in  equity,  which  entitles  the  losing  party  in  that  case 
to  the  benefit  of  a  third  trial,  if  the  second  verdict  be  satisfactory  to 
the  court^.  In  an  inferior  court,  it  is  said,  a  verdict  cannot  be  set 
aside,  and  a  new  trial  had,  upon  the  merits,  but  only  for  irregularity'' : 
And  the  court  of  King's  Bench  would  not  interfere  by  mandamus, 
to  compel  an  inferior  court  to  grant  a  new  trial,  in  a  cause  wherein,  it 
Was  alleged,  injustice   had  been  done  to  one  of  the  parties'.     An  in- 

a  1  Bur.  393.  395.  aftera  /rial at  bar;  4  Bur.  1986.  2  13lac. 

b  2  Salk.  G48.  Pr.  Rtg.  408.  Rep.  698,  3  Wils.  146.  338.  after  a  nonsuit ; 

c  7  Mod.  37.  156.  2  Salk;  650.  S.  C.  and  4  Bur.  2109.  1  Durnf.  &   East,    171. 

^  1  Blac.Rep.  532.  Pr.  Reg.  411.  Barnes,  after  two  concurring  verdicts, 

317.  go  Blac,  Rep.  963. 

e  6  Mod.  22.  2  Salk.  649.  1  Sir.  692.  h  1  Salk.  201.  2  Salk.    650.   1    Str.    113. 

*  2  Str,  1105.  4  Bur.  2224.  in  ejectment ;  392.  499.  Fort.  198.  Say.  Rep.  202.   1  Bur. 

6ty.   Rep.   462.    466.     1    Str.  584,    2    Ld,  572.   Doug.  380. 

Rayui.    1358.  S.    C.  2  Str.    1105.   I    Bur.  '  2  Cliit.  Rep,  250. 
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ferior  court,  however,  has  power  to  set  aside  a  regular  interlocutory 
judgment,  in  order  to  let  in  a  trial  of  the  merits^. 

The  principal  grounds  or  reasons  for  setting  aside  a  verdict  or 
nonsuit,  and  granting  a  new  trial,  are  first,  the  want  of  due  notice  of 
trial'' :  but  if  the  defendant  appear  and  make  defence,  he  shall  not 
have  a  new  trial  on  that  ground"".  Secondly,  that  there  is  a  material 
variance  between  the  issue  or  paper-book  delivered,  and  the  record  of 
nisi  prills'^ :  but  the  courts  will  not  set  aside  a  verdict  on  this 
ground,  unless  the  variance  be  material  to  the  point  in  issue*^ ;  or  if  a 
defence  was  made  at  the  triaF.  Tliirdly,  for  want  of  a  proper  jurt/ ; 
as  where  they  are  not  duly  returned^ :  But  it  is  no  ground  for  a  new 
trial,  that  the  attorney  for  the  delendant  was  the  under-sheriff,  who 
had  the  summoning  of  the  jury*".  So  where,  upon  the  trial  of  an  in- 
formation for  a  libel,  only  ten  special  jurymen  appeared,  and  two 
talesmen  were  sworn  on  the  jury;  it  was  decided  to  be  no  ground 
for  a  new  trial,  that  two  of  the  non-attending  special  jurymen  named 
in  the  panel,  had  not  been  summoned,  though  it  appeared  that  this 
fact  was  unknown  to  the  defendant,  until  after  the  trial'.  And  the 
disallowing  of  a  challenge,  we  have  seen'',  is  not  a  ground  for  a  new 
trial,  but  for  a  venire  de  novo.  Fourthly,  tiie  misbehaviour  of  the 
prevailiog  party,  towards  the  jury  or  witnesses',  is  a  good  ground  for 
a  new  trial.  And  where  it  was  sworn,  that  hand  bills,  reflecting  on 
the  plaintiff's  character,  had  been  distributed  in  court,  and  shewn  to 
the  jury  on  the  day  of  trial,  the  court  granted  a  new  trial;  and  would 
not  receive  from  the  jury  affidavits  in  contradiction,  though  the  de- 
fendant denied  all  knowledge  of  the  hand  bills'".  But  merely  desiring 
a  juror  to  appear,  is  no  cause  for  setting  aside  the  verdict".  Fifthly, 
the  courts  will  sometimes,  though  rarely,  grant  a  new  trial,  on  account 
of  the  unavoidable  absence  of  the  attornies°,  or  witnesses^ ;  or  upon 
the  discovery  of  new  and  material  evidence  since  the  trial'' ;  or  where, 
upon  the  facts  proved,  an  inference  of  law  arises  on  a  statute,  of  which 
the  parties  were  not  then  aware^     But  a  new  trial  is  never  granted 

a  1  Bur.  371.  h  i  Smith  R.  304. 

b  Bui.  Ni.  Pri.  327,  3  Price,  72.  *  4  Barn.  &  Aid.  430. 

c  2  Saik.  646.  k  Ante,  906. 

^  Barnes,  475,  6.     And  for  the  effect  of  a  •  7  Mod.  156. 

variance   between  the    issue   and   nui  prius  ™  3  Brod.  &  Bing.  272. 

record,  se.e  8  Taunt.    634.  2   Barn   &  Aid.  •»  1  Str.  643. 

472.  1  Chit.  Rep.  277.  S.  C.  Id.  277,8.  {aj.  o  3  Taunt.   484.    1   Price,   201.  2  Chit. 

JnCe,  776.  784.  Rep.  269. 

e  Barnes,  464.  475,6,  7.    2  Str.    1131.  P  2  Salk.  645.  6  Mod.  22.    1  Price,  1.  2 

Say.  Rep.   154.  Chit.  Rep.  195. 

'  Barnes,  445.  2  Wiis.  160.  1  2  Blac.  Rep.  955. 

6  4  Duriif.  &  East,  473.  Ante,  630.  "^  7  Taunt.  309. 
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for  Iho  default  or  omission  of  the  parties,  their  counsel  or  attornies,  in 
not  coming  i)repared   with,  or   going  into  evidence  which  they  were 
apprised  of,  and  might  have  produced  at  the  former  trial^ ;  or  upon  a      i 
su"-gestion  that  the  party  was  not  apprised  of  particular  evidence,  and 
therefore  not  prepared  to  answer  it'' ;  or  because  a  witness  has  either 
from  inattention,  or  the  want  of  being  prepared,  made  a  mistake  in 
giving  his  evidence^;  or  on   account  of  the  manner  in  which  he  was 
sworn'*  •  or  of  an  objection   to   his  competency,  discovered    after  the 
triaP.     And  where  a  cause  was  taken  out  of  its  turn,  and  tried  as  an 
undefended  cause,  the  counsel  for   the  defendant  objecting  thereto, 
and  declining  to  appear,  the  court,  we  have  seen,  refused  to  grant  a 
new  trial,  though  on  payment  of  costs,  without  an  affidavit  of  merits^ 
Sixthly,  if  the  witnesA-es,   on   whose  testimony  the   verdict   was   ob- 
tained, have  been  since  convicted  of  perjury  in  giving  their  evidence, 
the  courts  will  grant  a  new  trials ;    or  if  a   probable   ground   belaid, 
to  induce  the  court  to    believe  tbat  the  witnesses  are  perjured,  they 
will  stay  the  proceedings,   on  the   finding   of   a    bill  of  indictment 
against  them  for  perjury,  till  the   indictment  is  tried^.     The  court  of 
Common  Pleas,   in  one  case,  granted   a  new  trial,    wbere  the  testi- 
mony of  witnesses,  on  which  a  verdict  had  proceeded,  was  founded 
on  and  derived   its   credit  from  particular   circumstances,  and  those 
circumstances  were  afterwards  clearly  falsified  by  affidavit^-  But  in 
general,  the  finding  of  a  bill   of  indictment  for   perjury  is  no  ground 
for  staying   the  proceedings,  before  conviction  ;  it   being  found    on 
ex  parte  evidence' :    And  the  court  will  not  grant  a  new  trial,  on 
the  mere  affidavit  of  one  party,  contradicting  the   witnesses   on  the 
other  side*". 

A  seventh  ground  of  moving  for  a  new  trial  is  the  misdirection  of 
ihejudge^;  or  his  admitting  or  refusing  evidence  contrary  to  law"". 
But  it  is  not  a  misdirection,  if  the  judge  refer  the  jury  to  their  own 

a  2  Salk.    647.  653,  6   Mod.    22.    1  Str.  269, ':0. 

691.   1  Vigils.  98.  1  Blac.  Rrp.  298.  2  Blac.  ?  Benfiekl  v.  Peine   and    Pelrie   v.  Milles, 

Rep.  802,  3.  1  Diirnf.  &  East,  84.  2  Dunif.  M.  22  Geo.  111.   K.  B.   Adm.  Ford  v.  Yates, 

&  East,  1 13.   1  Price,  143.  but  see  8  Taunt.  E.  22  Geo.  III.  K.  B. 

730.  3  Moore,  38.  S.  C.  ^  \    Bos.  &    Pul.   427.  and    see  3    Bur. 

^  2  Atk.  319.  2  Chit.  Rep.  194.  2  Moore,  1771. 

179.  8  Taunt.  236.  S.  C.  2  Chit.  Rep.   194.  >  Benfield  v,  Pelrie   and  Petrie  v.   Milles, 

267.  but  see  id.  269,  271.  M.  22  Geo.  III.   K.  B.    and  see  Aysheford  v. 

*=  Say.  Rep.  27.  but  see  5  Taunt.  277.   1  Chmiotle,  H.  25  Geo.  Hi.  K.  B.  4  Maule  & 

Bing.  145.  Sal.  140.  2  Price,  3.  2  Moore,  80.  8  Taunt. 

<1  3  Bred.  &  Bing.  232.  182.  S.  C. 

e  1  Durnf.  &  East,   717.   1  Bos.    &    Pul.  ^  4  Taunt.  640,  and  see  9  Price,  89.  but 

429.  fa).  see  id.  76. 

f  5  Barn,  io  Aid.   907.   1    Dowl.  Sc    Kyi.  '  2  Salk.  649.  2  Wils.  273. 

553.  S.  C.  Ante,  S7'2,  3.  and  sec  2  Chit.  Rtp.  '"  6  Mod.  242. 
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knowledge  of  any  particular  facts  which  have  been  proved,  as  matter 
of  illustration  only,  and  not  as  matter  of  evidence":  And  the  courts 
will  not  set  aside  a  verdict,  on  account  of  the  admission  of  evidence 
which  ought  not  to  have  been  received,  provided  there  be  sufficient 
without  it,  to  authorize  the  finding  of  the  jury'' :  nor  is  it  any  ground 
for  granting  a  new  trial,  that  a  witness  called  to  prove  a  certain  fact 
was  rejected,  on  a  supposed  ground  of  incompetency,  when  another 
witness  who  was  called,  established  the  same  fact,  which  was  not  dis- 
jmted  by  the  other  side,  and  the  defence  proceeded  upon  a  collateral 
point,  on  which  the  verdict  turned*".  So,  the  courts  will  not  set  aside 
a  nonsuit,  on  the  ground  that  the  case  ought  to  have  been  submitted  to 
the  jury,  unless  this  was  desired  on  the  part  of  the  plainlitf,  at  the  trial 
of  the  cause'' :  And  if,  upon  the  judge's  directing  the  jury  to  give 
nominal  damages,  the  plaintiff  elect  to  be  nonsuited,  the  court  of 
Common  Pleas  will  not  set  aside  the  nonsuit,  and  grant  a  new  trial, 
on  the  ground  of  the  misdirection  of  the  judge^  It  also  seems,  that 
if  a.  junior  counsel  at  nisi  prius  take  a  well  founded  objection,  which 
his  leader  gives  up,  that  court  will  not  entertain  it,  in  discussing  a 
rule  for  a  new  trial  or  nonsuit  on  another  ground*. 

Eighthly,  a  new  trial  may  be  moved  for  on  account  of  the  error 
or  mistake  of  the  jury,  in  finding  a  verdict  without,  or  contrary  to 
evidence- :  But  where  there  is  evidence  on  both  sides,  it  is  not  usual 
to  grant  a  new  trial"" ;  unless  the  evidence  for  the  prevailing  party  be 
very  slight,  and  the  judge  declare  himself  dissatisfied  with  the  verdict'. 
The  court  of  Common  Pleas,  in  one  instance,  refused  to  grant  a  new 
trial  in  a  writ  of  right,  though  the  verdict  was  final  and  conclusive'' : 
but  in  a  late  case,  which  was  an  issue  under  an  inclosure  act,  they 
granted  a  new  trial,  on  payment  of  costs,  although  there  was  evidence 
on  both  sides,  and  they  did  not  think  the  verdict  was  wrong  ;  it  ap- 
pearing that  the  question  was  involved  in  great  doubt  and  obscurity, 
the  property  of  considerable  value,  and  that  the  right  would  have 
been  bound  for  ever  by  the  verdict' :  In  that  case,  however,  the  jury 
having  again  found  a  verdict  the  same  way,  the  court  refused  to  grant 
a  second  new  trial,  although  there  was  conflicting  evidence,  and  the 
judge  who  last  tried  the  cause,   thought  the  evidence  against   the 

a  4  Maule  &  Sel.  532.           .  &  Aid.  692. 

b  1  Taunt.  1-2.    '  *"  2  Str.  1106.  1142.  1  Wils.  22.  3  Wils. 

«=  3  East,  451.  47.  3  Taunt.  I.  2  Price,  282. 

^  1  Taunt.  10.  and  see  GTauiit.  SSG.  Ante,  »  Say.  Rep.  264.  and  see  3  Wils.  38,  9.  2 

909.  Chit.  Rep.  271.  6  Price,  146. 

*-"  3  Taunt.  229.  and  see  9  Price,  291.  ''2  Blac.  Rep.  941. 

f  Id.  331.  and  see  4  Taunt.  779.  Ante,  909.  >  3  Taunt.  91.  and  see  1  Price,  278. 
s  1  Bur.  12.  54.  2  Bur.  665.  936.  3  Barn. 
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verdict  pre])on(lerated^  Ninthly,  the  misbehaviour  of  the  jury  in 
casting  lots  for  their  verdict^  &c.  is  a  good  ground  for  a  new  trial. 
But  the  dispersion  of  the  jury,  with  the  permission  of  the  judge* 
during  the  interval  of  an  adjournment,  in  case  of  a  misdemeanour, 
does  not  vitiate  their  verdict,  when  there  is  no  suggestion  of  their 
having  been  improperly  practised  upon  in  the  interim^ :  And  the 
courts  will  not  receive  an  affidavit  of  partiality  and  prejudice  in  one 
of  the  jurymen,  from  the  unsucessful  party*^,  or  of  their  misbehaviour 
from  any  of  the  jurymen  themselves,  in  all  of  whom  such  conduct 
is  a  very  high  misdemeanour'^ ;  nor  will  they  suffer  the  jury  to  explain 
by  affidavit  the  grounds  of  their  verdict,  or  to  shew  that  they  intended 
something  different  from  what  they  found*" :  And  an  admission  by 
jurymen,  that  the  verdict  was  entered  by  mistake,  made  after  they 
had  separated,  though  on  the  day  of  trial,  is  not  a  sufficient  ground 
for  a  new  trials.  In  general,  tiie  assent  of  all  the  jury  to  the  verdict 
pronounced  by  the  foreman,  in  their  presence  and  hearing,  is  to  be 
conclusively  inferred  ;  and  no  affidavit  can  in  any  case  be  admitted  to 
the  contrary  :  But  if  all  the  jury  were  not  present,  when  a  verdict 
of  guilty  was  delivered,  and  it  is  therefore  uncertain  whether  they  all 
heard  the  verdict  pronounced  by  the  foreman,  the  court  will,  with  the 
consent  of  the  defendant,  grant  a  new  triaP.  Tenthly,  a  new  trial 
may  be  had  for  excessive  damages' ;  but  in  that  case,  the  damages 
ought  not  to  be  weighed  in  a  nice  balance,  but  must  be  such  as  ap- 
pear at  first  blush  to  be  outrageous,  and  indicate  passion  or  parti- 
ality in  the  jury  :  And  when  a  new  trial  is  granted  for  excessive 
damages,  the  former  verdict  stands  as  a  security,  in  the  mean  time, 
for  the  damages  which  may  be  given  on  the  second  trial''.  It  is  not 
usual,  liowever,  to  grant   a  new   trial  for  smallness   of  damages'  j 

a  3  Taunt.  232.  230.    1    Dmnf.   &    East,     277.     4    Durnf. 

»>  2  Salk.    G45.   1   Str.  642.  Barnes,  458.  &    East,    651.     5     Durnf.    &    East,    257. 

441.  Bui.  Ni.  Pri.  326,  7    Durnf.    &    East,    529.     2    Bos.  &   Pul. 

c  2  Barn.  &  Aid.  462.  1  Chit.  Rep.  401.  224.    6  East,    244.  11    East,  23.   5  Taunt. 

S.C.  277.  442.    1    Marsh.   139.    S.   C.   1  Chit. 

d  7  Price,  203.  Rep.  729.   faj. 

e  Say.  Rep.  100.  1  Durnf.  &  East,  11.  2  *  7  Durnf.  &,  East,  529.  but  see  8  Taunt. 

Blac.  Rep.  1299.   1  New  Rep.  C.  P.  326.    8  714,  15. 

Taunt.  26.   1  Moore,  455.  S.  C.  3  Bred.  &  •  2  Salk.  647.  2  Str.  940.    1051.    Doug. 

Bing.  272.  509.    but   bee    Barnes,  448,  9.  455,  6.  in 

f  5   Bur.  2667.    2   Blac.   Rep.    803.    2  which  latter  case  it  is  said,  that  where  a  de- 

Dumf.  &  East,  281.  but  see  Cas.  Pr.  C.  P.  mand  is  certain,  as  on  a  promissory  note, 

66.   1  Bur.  383.  9  Price,  134.  aemb.  contra.  the  court  will  set   aside   a  verdict   for  too 

e  2  Chit.  Rfip.  268.  small  damages,  but  not  where  the  damages 

J,  2  Stark.  2Vi.  Pri.  11 1 .  are  uncertain:  and  it  is  observable,  that  the 

i  1   Str.  692.  Barnes,  436.   1   Bur.   609.  cases  referred  to  in  2  Str.  940.    1051.  were 

1  Wils.  160.  205. 244.  252.  405.  3  Wils.  18.  of  this  latter  description. 
62.  2  Blac.  Hep.  929.    942.    1327,  Cowp. 
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though  inquisitions,  on  writs  of  inquiry,  have  been  soraetinies  set  aside 
on  that  groinu^.  Lastly,  it  is  a  general  rule,  not  to  grant  a  new  trial, 
except  for  the  misdirection  of  the  judged  or  where  a  point  has  been 
saved  at  the  trial%  in  a  penal'^,  hard,  or  triJUng"  action,  after  a  verdict 
for  the  defendant ;  nor  after  a  verdict  for  the  plaintiff,  where  the  de- 
fence is  unconscionable',  and  the  verdict  is  found  according  to  the 
justice  and  honesty  of  the  cases :  But  the  statutes  2  &  3  Edw.  VI. 
c.  13.  for  not  setting  out  tithes",  and  11  Geo.  II.  c.  19.  §  3,  for 
assisting  a  tenant  in  carrying  away  his  goods  to  prevent  a  dis- 
tress", are  remedial  acts ;  and  in  actions  thereon,  the  court  will 
grant  a  new  trial  for  a  mistake  of  the  jury^  On  moving  for  a  new 
trial,  the  motion  was  acceded  to,  on  condition  that  the  defendant 
should  procure  a  bond  from  third  persons,  to  secure  the  sum  to  be 
recovered  by  the  plaintiff  and  costs,  in  case  a  similar  verdict  should  be 
given  on  (he  second  trial ;  and  the  court  of  Common  Pleas  held, 
that  this  bond  was  properly  stamped  with  a  35s.  stamp" :  but  they 
would  not  amend  the  rule  for  a  new  trial,  after  such  bond  had  been 
entered  into,  by  providing  that  the  action  should  not  abate  by  the 
death  of  the  defendant'. 

A  new  trial  cannot  be  granted  in  civil  cases,  at  the  instance 
of  one  of  several  defendants"";  nor  for  a  part  only  of  the  cause  of  action"  : 
And  therefore,  where  one  of  four  issues  was  found  against  evidence,  the 
court  granted  a  new  trial,  not  only  as  to  such  issue,  for  that  they  said 
could  not  be,  but  for  the  whole"  :  But  then,  the  issue  found  against 
evidence  must  be  a   material  one;    for    if   two  of   three  issues  are 

«  Ante,  630.  though  the  damages  be  under  £'20.  if  tlie 

b  4  Durnf.  &  East,  753.  3  Durnf.  &  East,  object  of  the  action  was  to  try  a  right  of  a 

19.  6  East,  316.  (1>J.  1  Marsh.  555.  permanent  nature.  1    Chit.  Rep.  265.  See 

c  1  Bos.  &  Pul.  338,  9.  Ante,  931.  935.  also  the  cases  referred  to  by  Mr.  Evans,  in 

<>2Str.  899.    1238.   1  Wils.    17.   Barnes,  his  edition  of  Salkeld, '2  V.  644. /'a^.  on  the 

435.466.  3  Wils.  59.  2  Blac.  Rep.    1226.  subject  of  new  trials. 

Hooper  V.  Cohb,  T.  22  Geo.  III.  K.   B.    10  f  2    Salk.    644.   646,  7.  1   Bur.  12.  54.  2 

East,  268.  1  Campb.  450.   S.  C.  4  Mauie  &  Bur.  664.  4  Durnf.  &  East,  468. 

Sel.  338.  2  Chit.  Rep.  273.  S  2  Bur.  936.  2  Wils.  306.  362.  2  Blac- 

e  2  Salk.  644.  648.  653.  1    Bur.    12.54.  Rep.   1221.  2  Durnf.  &  East,  4.  4  Durnf.  & 

2  Bur.  664.  3  Bur.  1306.  2  Blac.  Rep.  851.  East,  468.  1  Bos.  &  Pul.  338. 

Cowp.  37.   1  Marsh.  555.    And  an  action  is  •'  6  Taunt.  297. 

considered  as  trifling  in  this  respect,  when  *  9  Price,  301. 

the  sum  to  be  recovered  is  under  20/,  Tayhr  ^  8  Taunt.  712. 

V.  Green,  H.  38  Geo.  III.  K.  B.  5  Taunt.  '  Id.  714,  15. 

537.  C.  P.    When  it  amounts  to  that  pre-  ""3  Salk.  362.   12  Mod.  275.  2  Str.  814. 

cise  sum,  the  court  will  grant  a   new  trial.  n  o  gur.  1224.  1    Blac.    Rep.  298.   S.  C. 

Dybald  v.  Duffield,  M.  59  Geo.  III.  K,  B.  and  see  2  Str.  814.  3  Wils.  47. 

1  Chit.  Rep.  265.  (a).  And  a  new  trial  may  °  Rex  v.  Pool^  E.  1754.  Bui.  Ni.  Pri.  326- 
be  granted,  in  trespass  for  cutting  down  trees, 
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found  against  evidence,  yet  if  the  material  issue  in  the  cause  be  agree- 
able to  evidence,  the  court  will  not  grant  a  new  trlaK     And  where 
two  issues  were  joined  between  the  parties,  both  of  which  were  found 
for  the  plaintiff,  and  upon  moving   for  a  new  trial,  the  judge  before 
whom  the  cause  was  tried,  certified  the  verdict  as  to  one  of  the  issues 
to  be  contrary  to  evidence,  but  as  to  the  other  issue,   certified  it  to  be 
right;  the  court  of  Common  Pleas,    upon  hearing  counsel  on  both 
sides,  were  of  opinion  that  the  verdict  could  not  be  severed,  and  being 
right  in  part,  must  stand''.     If  a  new  trial  be  granted,  because  a  judge 
has  improperly  nonsuited  the  plaintiiT,  it  must  take  place  upon  the 
whole  record,  unless  there  be  some  agreement  between  the  parlies  to 
the  contrary  :  But  there  may  be  cases,   in  which  the  new  trial  may  be 
restrained  to  a  particular  part  of  the   record  ;  as  if  the  judge  give 
leave  to  move  on  one  point  or  part  only,  upon   a  stipulation   between 
the  judge  and  tlie  counsel,  that  he  shall  not  move  on  any  thing  else  ; 
or  if,  on  the  evidence,  the  court  above  think  that  justice  has  not  been 
done,  and  that  they  shall  do  more  injustice  by  setting  the  matter  at 
large  again,  they  may  restrict  the  parties  to  certain  points  on  the  se- 
cond trial'^. 

In  criminal  cases,  affidavits  of  fresh  facts  are  not  in  general  ad- 
missible, on  a  motion  for  a  new  trial,  unless  there  was  some  suiprise 
on  the  defendants  at  the  trial'^.  And  no  new  trial  can  be  granted, 
where  the  defendant  has  been  acquitted^  although  the  acquittal  was 
founded  upon  the  misdirection  of  the  judge*" :  But  there  is  an  exception 
to  this  rule  in  the  case  of  a  quo  warranto,  wherein  a  new  trial  has 
been  granted,  after  verdict  for  the  defendant,  against  the  weight  of 
evidence^ :  And  where  the  defendant  has  been  acquitted  on  an  in- 
dictment for  not  repairing  a  road,  &c.  the  court  will,  under  very 
special  circumstances,  suspend  the  entry  of  judgment,  so  as  to  pre- 
vent a  plea  of  autre  fois  acquit,  and  enable  the  parties  to  have  the 
question  re-considered  upon  another  indictment,  without  the  prejudice 
of  a  former  judgment*".  So,  the  court  will  not  grant  a  new  trial,  where 
the  defendant  has  been  convicted  on  an  indictment  for  felony' ;  but 
after  a  conviction  for  a  misdemeanor,  a  new  trial  may  be  granted,  at 

^  Dexter  v.Barroxaby,  E   25  Geo.  II.  Bui.  ^  I  Stark.  Ni.  Pri.  316. 

Ni.  Pri.  326.  g  2  Diirnf.  &  East,  484.   6  East,   316.  in 

*>  Barnes,  436.  but  see  id.  468.  notis.  4  Manle  &  Sel.  338. 

c  4  Taunt.  556. /»er  Gtbhs,  J.  h  1  Barn.  &  Aid.  63.  2  Chit.  Rep    282. 

d  2  Chit.  Rep,  278.  S,  C.    1  Barn.  &  Aid.  64.  fdj.  67.  faj.  bat 

e  6  East,   3l5.  4   Maule  &    Sel.  337.    l  see  5  Maule  &  Sel.  392. 

Barn.  &  Aid.  63.  2  Chjt.  Rep.  282.   S.  C.  i  6  Durnf.  &  East.  638.  and  see  1   Chit. 

1  Barn.   &  Aid.  64.   fdJ.   Gl.  f„J.   |  Chit.  Cr.  Law,  654,  &c. 
Rep.  552.   1  Chit.  Cr.  Law,  657. 
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the  instance  of  the  defendant,  wliere  the  justice  of  the  case  requires 
it* :  And  where  several  defendants  are  tried  at  the  same  time  for  a 
misdemeanour,  and  some  are  acquitted  and  others  convicted,  the  court 
may  grant  a  new  trial  as  to  those  convicted,  if  (hey  think  the  convic- 
tion improper^'.  But  it  is  a  rule,  that  all  the  defendants  convicted 
upon  an  indictment  for  a  misdemeanour,  must  be  present  in  court,  when 
a  motion  is  made  for  a  new  trial  on  behalf  of  any  of  them,  unless  a 
special  ground  be  laid  for  dispensing  with  their  attendance'^. 

The  motion  for  a  new  trial  must  be  made,  in  the  King's  Bench, 
within  yb?«r  days  exclusive  after  the  entry  of  a  rule  for  judgment'' :  If 
it  be  not  made  within  that  time,  the  party  complaining  cannot  after- 
wards be  heard,  on  the  subject  of  a  new  tria^ :  and  there  is  no  dif- 
ference in  this  respect  between  civil  and  criminal  cases^ ;  though  in 
the  latter,  where  the  court  have  seen  of  themselves,  or  it  has  appeared 
to  them  on  the  suggestion  of  counsel,  that  substantial  justice  has  not 
been  done,  they  have  sometimes  interposed  after  the  regular  time,  and 
granted  a  new  trial"^:  And  as  the  rule  for  judgment  cannot  be  entered 
till  the  return  of  the  distringas,  a  motion  for  a  new  trial,  of  a  cause 
tried  at  a  sitting  in  term,  may  be  made  withinybwr  days  after  the  re- 
turn of  the  distringas,  and  is  not  confined  to  the  space  of  four  days 
after  the  trial  of  the  cause*".  In  the  Common  Pleas,  the  motion  for  a 
new  trial  must  be  made  within  the  first  four  days  of  the  terra,  if  the 
cause  be  tried  in  vacation  ;  and  cannot  be  received  after  the  four 
days,  unless  where  the  foundation  of  the  motion  is  a  fact  not  disclosed 
to  the  party  till  after  that  time'.  If  the  cause  be  tried  in  term,  the 
motion  must  be  made  before  or  on  the  appearance  day  of  the  return 
of  the  habeas  corpora  juratorum,  if  returnable,  as  is  usual  in  actions 
by  original,  on  a  general  return  day'' :  or  if  returnable  on  a  day  cer- 
tain, then  within /ou»'  days  inclusive  of  the  return  day*:  And  it  is  a 
rule  in  that  court,  that  no  motion  for  a  new  trial  shall  be  entertained, 
unless  two  days  previous  notice  be  given  of  the  motion,  to  the  judge 
who  tried  the  cause,  that  he  may  be  enabled  to  bring  down  his  notes 
of  the  evidence,  and  have  them  ready  in  court  at  the  time  when  the 

a  6  Durnf.  &  East,  638.    and  see  1  Chit.  S  2   Sir.  845.    99!).    2  Bur.    1189.   Dniig;. 

Cr.  Law,  654,  &c.  171.  797.5  Durnf.  &  East,  436,  7.   1  East, 

^  6  Durnf.  &  East,  619.  146,   11  East,  308.  and  see  1  Ciiit.  Cr.  Law, 

c  1 1  East,  31)7.  3  Maiile  &  Sel.  9,  10   faj.  658. 

and  see  1  Chit.  Cr.  Law,  659.  ''  '2  Barn.  &  Aid.  613.   1  Chit.  Kep.  382. 

d  Doug.  171.  S.  C. 

^5  Durnf.  and  East,  436,  and  see  1  Chit.  '  Barnes,  443.  446.    Pr.  Reg.  410,    11. 

Rep.  382,  3.  faj.  bj- «hich  it  appears,  that  S.  C. 

a  new  trial  cannot  be  moved  after  the  four  ^  Id  ibid. 

days,  though  by  consent  of  ihe  parties.  '  Imp.  C.  P.  434. 

*  5  Durnf.  &  East,  456. 1 1  East,  308. 
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motion  is  made^.  To  give  effect  to  this  rule,  the  Serjeants  will  not 
move  for  a  new  trial,  in  any  cause  in  which  the  attorney  instructing 
them  to  move,  has  not  previously  certified  to  them,  that  he  has  two 
days  before,  given  notice  of  his  intention  to  the  judge  before  whom 
the  cause  was  tried'' :  And  such  notice  must  be  given,  as  well  in 
cases  where  a  point  has  been  reserved  at  the  trial,  as  in  other  cases'^. 
It  is  a  general  rule,  that  the  party  shall  not  move  for  a  new  trial, 
after  he  has  moved  in  arrest  of  judgment*.  This  rule,  however,  ex- 
tends only  to  cases  where  the  party  has  knowledge  of  the  fact,  at  the 
time  of  moving  in  arrest  of  judgment:  therefore,  a  new  trial  was 
granted  after  such  a  motion,  on  affidavits  of  two  of  the  jury,  that 
they  drew  lots  for  their  verdict*.  When  a  bill  of  excej)tions  has  been 
tendered,  the  court  will  not  grant  a  motion  for  a  new  trial,  unless  the 
bill  of  exceptions  be  abandoned*".  And  where  the  defendant,  pending 
his  motion  for  a  new  trial,  served  the  plaintiff  with  a  copy  of  an  allow- 
ance of  a  writ  of  error,  the  court  of  King's  Bench  held  this  to  be  an 
admission  of  the  facts  of  the  case,  and  refused  to  grant  a  new  triaR 
On  a  feigned  issue,  directed  by  the  Chancellor,  the  application  for  a 
new  trial  must  be  made  in  Chancery  ;  as  well  where  the  point  relates 
to  the  admissibility  of  evidence,  as  on  other  grounds^ :  And  it  is  in 
the  discretion  of  that  court,  to  grant  or  refuse  a  new  trial  of  an  issue 
directed  to  be  tried  at  law  ;  for  the  issue  having  been  originally 
directed  merely  to  satisfy  the  conscience  of  the  court,  on  facts  mate- 
rial to  the  equity  of  the  case,  it  may  order  evidence  to  be  received, 
although  not  strictly  admissible  on  other  trials  at  law  ;  and  it  will 
send  the  issue  down,  as  often  as  the  result  is  not  satisfactory  :  or  if 
satisfied  that  the  finding  of  the  jury  is  agreeable  to  the  equity  of  the 
case,  it  will  not  order  a  new  trial,  on  the  ground  that  inadmissible 
evidence  (strictly  so  called,)  has  been  received  below'  :  But  where, 
on  the  trial  of  an  issue  decided  by  the  Chancellor,  leave  is  given  by 
the  judge  to  move  for  a  new  trial,  the  motion  may  it  seems  be  made 
in  the  court  where  the  cause  was  tried** :  And,  in  an  action  brought 
under  the  Chancellor's  order,  the  application  for  a  new  trial 
may  be  made  either  in  Chancery',  or  in  the  court  where  the  action 
is  depending"'. 

a  R.  T.  53  Geo.  III.  C.  P.  4  Taunt.  721.  <"  2  Chit.  Rep.  '272.  Anle,9\2. 

5  Taunt.  611.  g  Bennet  v.  Hunt,  T.   15  Geo.  HI.   K.  B. 

b  5  Taunt.  86.  h  6  Taunt.  444. 

c  7  Taunt.  257.  '  2  Price,  399. 

d  2  Saik,  647.  1  Bur.  334.  Pr.  Reg.  241.  ''2  Chit. Rep.  270. 

and  see  I  Chit.  Cr.  Law,  653.  »  2  Alk.  319. 

e  Pr.  Reg.  409.  Bui.  Ni.  Pri.  325,  6.  Scd  m  folkes  v,    Chad  and  others,  M.  22  Gea. 

qucere,  whether  such  aflidavits  would  now  be  III.  K.  B.  Carslairs  v.  Stein,  T.  55  Geo.   111. 

received  ?  Ante,  940.  K.  B.  accord. 
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An  affidavit  is  necessary  to  move  for  a  new  trial,  unless  the  ground 
of  it  appear  on  tbe  face  of  the   evidence ;  which  affidavit  must  be 
made  within  the  four  days  allowed  for  the  motion^  :  and  the  rule,  if 
granted,  is  a  rule   to   shew  cause  ;  on  obtaining  which,  application 
should  be  made  to  the  judge  who  tried  the  cause,  for  his   report  of 
the  evidence ;  and   if  he  be  not   of   the  same  court,  his   clerk  will 
deliver  it  to  the  puisne  judge  of  the  court  in   which  tlie   action    is 
brought.      In  the  King's   Bench,  it  is  a  rule**,  that  "  after  any  rule 
nisi  shall  be  obtained  for  a  new  trial,  &c.  in  any  cause  tried  in  Lon- 
don or  Middlesex,  the  attorney  for  the  party  obtaining  the  said   rule 
nisi  shall,  before  the  time  of  shewing  cause,  deliver  a  note  in  writing, 
at  the  house  or   chambers  of  the  lord  chief  justice,  specifying  the 
name  of  the  cause,  and  the  time  and  place  where  the  same  was  tried, 
together  with  the  nature  of  the  motion."     And  where  the  chief  justice 
died,  after  a  rule  nisi  had  been  obtained  by  the  defendant  for  a  new 
trial,  without  any  affidavits  being  filed,  and  before   the  chief  justice 
had  reported  the  evidence  thereon,  the  court  said,  they  could  not  pro- 
ceed on  this  rule  ;  but  the  defendant  must  now  file  affidavits  of  the 
facts,  and  ground  his  motion  on  them,  without  regarding  the  former 
rule,  and  then  the  plaintiff,  on   shewing  cause,   must  answer  them*^. 
In  the  Common  Pleas,  the  court  will  not  hear  a  rule  for  a  new  trial 
discussed,    without  having  the    report  of  the  judge  who   tried  the 
cause,  though  there  be  no  dispute   about  the  facts'^  t    And,  in  any  of 
the  courts,  if  the  judge  who  tried  the  cause  declared  himself  satisfied 
with  the  verdict,  it  has  been  usual  not  to  grant  a  new  trial,  on  account 
of  its  being  against  evidence  :  On  the  other  hand,  if  he  declare  him- 
self dissatisfied  with  the  verdict,  it  is  pretty  much  of  course  to  grant 
it^     In  a  case  where  a  judge  only   reported  evidence,  without  de- 
claring himself  to  be   satisfied  or   dissatisfied  with  the  verdict,  the 
court  were  under  difficulty  how  to  act :  they  seemed  inclined    how- 
ever to  hear  it  spoken  to  ;  but,  through  their  interposition,  the  parties 
agreed  to  abide  by  the  determination  of  the  point  of  law^ 

The  granting  of  a  new  trial  is  either  without,  or  upon  payment  of 
the  costs  of  the  former  trial ;  or  such  costs  are  directed  to  abide  the 
event  of  the  suit  :  or  nothing  is  said  respecting  them.  If  a  new  trial 
be  granted  for  irregularity,  the  costs  of  the  former  trial  ought  not  to 
be  paid^ ;  and  the  party  applying  is  in  such  case  entitled  to  the  costs 

a  1  Chit.  Rep.  383.  in  nolis.  Bui.  N't.   Pri.   327.  and  see   6  Price,  146. 

•>  R.  M.  40  Geo.  III.  K.  B.'  Ante,  939. 

c  I   Kenyon,  570.  f  Rex  v.  JPhillips,  23  Geo.  11.  Bui.  A'i.  Pri. 

d  5  Taunt.  340.  327. 

e  Cas.  temp.  Hardw.    23.   Barnes,  439.          e  12  Mod.  370. 
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of  the  application.     When  the  plaintiff  has  been  nonsuited,  by  the 
mistake  of  the  judge  in  point  of  law,  the  courts  have  in  several  in- 
stances ordered  the  nonsuit  to  be  set  aside,  without  costs^ ;  and  ver- 
dicts have  been  set  aside  in  a  similar  manner,  when  they  have  been 
obtained  by  unfair  practice"",  or  contrary  to  law  and  the  judge's  direc- 
tion"".    In  general,  when  the  jury  have  given  a  perverse  verdict,  the 
court  will  grant  a  new  trial  without  costs'* ;  but  when  a  new  trial  is 
granted  for  the  error  or  mistake  of  the  jury,  either  in  finding  a  verdict 
without  or  contrary  to  evidence,  or  in  giving  excessive  damages,  it  is 
always  upon  payment  of  the  costs  of  the  former  trial*.     Where  the 
cause  was  taken  as  an  undefended  one  by  mistake,  the  court  of  King's 
Bench  refused  to  make  the  payment  of  costs  a  condition  of  the  rule 
for  a  new  triaP :  And  when  a  new  trial  is  granted  to  the  defendant 
on  payment  of  costs,  the  plaintiff  should  not  carry  down  the  cause  for 
trial  until  they  are  paid  ;  for  if  he  do,  he  will  have  no  remedy  for  the 
costs  of  the  former  trial,  even  though  he  should  again  obtain  a  ver- 
dict^.    The  court  of  Exchequer,  however,  will  not  order  a  prisoner, 
applying  for  a  new  trial  on  the  ground  of  excessive  damages,  to  pay 
the  costs  of  the  former  trial,  before  the  plaintiff's  counsel  proceed  to 
shew  cause  against  the  rule**. 

On  granting  a  new  trial  for  the  misbehaviour  of  the  jury,  the  costs 
of  the  former  trial  were  directed  to  abide  the  event  of  the  suit'.  And 
where  one  party  having  obtained  a  verdict,  in  the  Common  Pleas, 
the  court  granted  a  new  trial,  directing  that  tlie  costs  of  the  former 
one  should  abide  the  event  of  the  new  trial,  and  on  the  second  trial 
the  verdict  was  for  the  other  party  ;  it  was  holden,  that  the  latter  was 
only  entitled  to  the  costs  of  the  second  trial"".  So  when,  upon  setting 
aside  a  verdict  for  the  plaintiff,  the  costs  are  directed  to  abide  the 
event,  and  then  the  plaintiff  discontinues  tlie  action,  the  defendant  is 
not  entitled  to  the  costs  of  the  trial'.  So  when,  upon  setting  aside  a 
non-suit,    or  verdict  for  tlie  defendant,    the  costs  are  directed    to 

a  1  Blac.  Rep.  670.  Say.  Costs,   189.   3  Chit.  Rep.  268.  426. 

Wils.  146.  338.   1  Chit.  Rep.  633,  4.  (a).  e  12   Mod.  370.    I  Str.  642.  1  Bur.   12. 

b  1  Bur.  552.  393.  2  Bur.  665.   Wilkinson  o.  Commissioners 

«:  Say.  Costs,   189.  2  Bur.  1224.  1   Blac.  of  Nnvy,   E.   25   Geo.    III.  K.  B.  Pr,   Reg. 

Rep.  298.  S.  C.   1  Blac.  Rep.  670.  Gagnier  408.  C.  P.  and  see  1  Durnf.  &   East,  20.  1 

V.  Sioiiehouse,M.  24  Geo.  III.  K.  B.  S.  P.    1  Chit.  Rep.  633,  4.  faj.  2  Chit.  Rep.  426. 

Chit.   Rep.  633,  4.   (a).  3  Barn.   &    Aid.  ^  1  Chit.  Rep.  634.  in  nolis. 

^92.  g  T)oe  ex  dim.  Davie  and  another  v.  Haddon, 

<*  Wilkinson  v.   Commissioners  of  Navrj,  K.  M.  25  Geo.  III.  K,  B. 

25  Geo.  III.  K.  B.  per  Lord  Mansfield,  Ch.  ''  4  Price,  307. 

J.  and  per  Lord  EUenhorough,  Ch.  J.  in  tiie  '  1  Str.  642.  and  see  Wilies,  488. 

case  of  Iloworth  v.  Samuel,  H.  58  Geo.  III.  ''2  New  Rep.  C.  P.  382.  5  Moore,  309. 

K.  B.  1  Chit.  Rep.  633,  4.  faJ.  and  see   2  '   l  Barn.  &  Aid,  566. 
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aljule  the  event  of  the  suit,  tlioui^li  the  plaintiff  succeed  on  the  second 
trial,  he  is  not  entitled  to  the  costs  of  the  first :  neither  is  the  defen- 
dant, in  such  case,  entitled  to  the  costs  of  the  first  trial.  And  al- 
though a  defendant  succeeded  upon  the  first  trial  by  a  forgery,  the 
court  cannot  give  the  plaintiff,  succeeding  on  the  second  trial,  the 
costs  of  both".  But  when  the  same  party  succeeds  on  both  trials,  he 
is  entitled  to  the  costs  of  both''.  And  when  a  new  trial  is  ordered, 
the  costs  to  abide  the  event,  such  event  means  the  ultimate  event  of 
the  cause :  and  therefore,  if  the  verdict  on  the  second  trial  be  set 
aside,  and  on  a  third  trial  the  ultimate  event  is  the  same  as  at  the 
first,  the  party  will  be  entitled  to  the  costs  of  the  first  trial'^. 

When  the  rule  is  silent   as  to  costs,  the  costs  of  the  first  trial  are 
not  in  general  allowed,  in  the  King's  Bench,  whichever  way  the  ver- 
dict may  go  upon  the  second  trial*^.     But  where  the  court,  after  the 
argument  of  a  special  case,  directed  a  new  trial,  because  the  case  was 
insufficiently   stated^,   or   the  defendant,  after   verdict   against  him, 
applied  for  and  obtained   a  rule  for  a  new  triaF,  and  afterwards  the 
defendant,  instead  of  going  down  to  trial  again,  gave  the  plaintiff  a 
cognovit ;  the  court  of  King's  Bench  held,  that  he  was  liable  to  pay 
the  costs  of  the  former  trial.     So  where,  after  verdict  for  the  defen- 
dant, and  a  new  trial  awarded  upon  a   question  of  law,  without  any 
thing  being  said  as  to  costs,  the  parties,  instead  of  proceeding  to  a 
second  trial,  agreed  to  state  the  facts  specially,  as  if  a  case  had  been  re- 
served at  the  first,  on  which  the  postea  was  afterwards  delivered  to  the 
plaintiffs,  that  court  held,  that  they  were  entitled  to  the  costs  of  the 
first  trials     In  the  Common  Pleas,  the  rule  is  different :  for  there,  if 
a  new  trial  be  grant^,  and  the  rule  say  nothing  about  costs,  if  the 
verdict  on  the  second  trial  go   the  same  way,  the  party  succeeding  is 
entitled  to  the  costs  of  both  trials  ;  but  if  the  verdicts  go  different 
ways,  the  party  ultimately  succeeding  is  not  entitled  to  the  costs  of  the 
first  trial''.      So,  where  the  jury  find  an  insufficient  verdict,  upon 
which  the  court  can  give  no  judgment,  and  a  new  trial  is  granted, 
the  party  ultimately  succeeding  is  not  entitled,  in  the  Common  Pleas, 

»  4  Taunt.  671.  Chit.  Rep.  19.  S.  C.  Id.  633. 

b  8  Durnf.  &  East,  619.   1  East,  ll4.  faj.  «  6  Durnf.  &  East,  144.  Ante,  931. 

S.  C.  cited.  '  2  Bam.  &  Aid.  317.  1   Chit.  Rep.  19. 

C3  Barn.  &  Aid.  766.  S.  C. 

dDoug.   437.  Shoolbred  v.   NuU,  M.    23  S  10  East,  416. 

Geo.  111.  K.  B.  3   Durnf.   &  East,  507.  6  »»  Shoolbred  v.  NuU,  M.  23  Geo.  III.  K.  B. 

Durnf.  &  East,  71.   131.  1   East,  111.  1  H.  Parker  v.  Wells,  1  H.  Blac.  639.  n.  Id.  641. 

Blac.  639.  1  Barn.  &  Cres.  100.  but  see  1  1    East,   112.  Series  v.  Hubbard,  E.  44  Geo. 

Str.   300.  5   Bur.  2694.  6  Durnf.  &  East,  HI.  K.  B.  and  see3  Biod.  &  King.  304. 
144.  10  East,  416,  2  Barn.  &  Aid.  317.  1 
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to  the  costs  of  the  former  trial''.  If  the  plaintiff  obtain  a  verdict  for 
a  total  loss  on  a  policy,  which  he  endeavours  to  support  on  a  rule  nisi 
for  a  nonsuit,  and  the  court  are  of  opinion  that  he  is  not  entitled  to 
recover  as  for  a  total  loss,  but  only  to  a  return  of  premium,  the  plain- 
tiff is  not  entitled,  in  the  Common  Pleas,  to  the  costs  of  the  rule  ; 
nor  to  any  costs,  except  those  of  the  count  for  money  had  and  re- 
ceived, and  such  parts  of  the  briefs  and  evidence  as  are  applicable 
thereio\  In  the  Exchequer,  if  a  cause  come  on  for  trial  and  be 
referred,  and  the  arbitrator's  award  in  favor  of  the  plaintiff  be  after- 
wards set  aside,  so  that  the  cause  is  in  consequence  subsequently 
tried,  (he  plaintiff,  if  he  obtain  a  verdict,  will  be  allowed  the  costs  of 
the  former  trials 

If  the  verdict  or  nonsuit  be  set  aside,  and  a  new  trial  granted,  the 
rule  for  that  purpose  should  be  drawn  up  and  served  ;  and  if  it  be 
on  payment  of  costs,  an  appointment  must  be  obtained  to  tax  them, 
from  the  master  or  prothonotaries  ;  and  when  (axed,  they  must  be 
forthwith  paid,  or  the  prevailing  party  may  move  the  court  to  dis- 
charge the  rule,  and  for  leave  to  sign  judgment,  and  tax  his  costs'*. 
And,  in  the  King's  Bench,  where  a  nonsuit  is  set  aside  upon  payment 
of  costs,  such  payment  is  made  a  condition  precedent  to  setting  it 
aside;  and  unless  they  are  paid,  the  plaintiff  cannot  proceed  to 
another  triaP.  It  has  been  said,  that  after  a  new  trial  granted,  no 
amendment  can  be  allowed  in  the  record^  :  But  the  pr uctice  is  odier- 
wise  ;  it  being  usual,  in  both  courts,  to  permit  amendments  to  be 
made  after  trial,  where  the  justice  of  the  case  requires  it,  upon  rea- 
sonable terms^.  And  when  a  rule  for  a  new  trial  is  granted,  the 
plaintiff  is  not  bound  to  proceed  upon  it  in  any  limited  time''.  In 
order  to  proceed  to  a  new  trial,  it  is  not  necessary  that  the  nisi  prius 
record  should  be  re-engrossed,  unless  the  posted  be  indorsed  on  it, 
or  that  any  new  entries  should  be  made  or  paid  for  ;  but  the  record, 
in  the  King's  Bench,  must  be  passed  again,  with  an  alteration  of  the 
term  in  the  second  placita,  and  of  the  return  of  the  distringas  in 
the  jurata,  and  a  new  notice  of  trial  given';  after  which,  another 
venire  and  distringas  must  be  sued  out  and  returned,  and  the  cause 

a  2  Marsh.  473.  but  see  3  Brod.  &  Bing.  *"  2  Blac.  Rep.  920. 

30*-  g  7   Dtiriif.   &   East,  132.    9   East,  335. 

^  3  Taunt.  406.  Routk  v.  Tfiompson,  K.  B,       Ante,  733,  4.  795,  6.  K.B.  1  New  Rep.  C.  P. 
id.  406,  7.  semb.  contra.  28.  2  Bos.  &  Pu!.  243.  3  Taunt.  81.  C.  P. 

c  1  Price,  310.  and  see  3  Erod.  &  Bing.  ^  Buckle  v.  Ho/lis.  T.  4  Geo.  I\^  K.  B. 

^^''"  '  Bingley   v.    Mai  than,   E.    24    Geo,   III. 

•^  13  East,  186.  K.B. 

e  Id.  185. 
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set  down  anew\  In  the  Common  Pleas,  if  the  cause  be  not  tried  the 
same  term,  a  new  placita  must  be  added  to  the  record  of  nisi  prius, 
of  the  term  it  is  intended  to  be  tried  ;  and  in  that  case  the  record 
must  be  re-sealed,  and  paid  for  ag-ain  to  the  clerk  of  the  treasury, 
and  there  must  be  a  new  venire  and  habeas  corpora ;  but  this  is  un- 
necessary, if  the  cause  be  tried  the  same  term''.  The  jurata  should 
also  be  altered,  in  the  return  of  the  habeas  corpora  juratoriim. 


The  only  ground  of  arresfing  judgment  at  this  day,  is  some  matter 
intrinsic,  appearing  upon  the  face  of  the  record,  which  would  render 
it  erroneous  and  reversible  ;  for  though  it  seems  to  have  been  other- 
wise formerly^  yet  it  is  now  settled,  that  judgment  cannot  be  arrested 
for  extrinsic  or  foreign  matter,  not  appearing  on  the  face  of  the 
record,  but  the  courts  are  to  judge  upon  the  recTord  itself,  that  their 
successors  may  know  the  grounds  of  their  judgment''.  The  old 
course  of  taking  advantage  in  arrest  of  judgment  was  thus  :  The 
party,  after  a  general  verdict,  having  a  day  in  court,  (for  so  he  has, 
as  to  matters  of  law,  though  not  of  fact,)  did  assign  his  exceptions 
in  arrest  of  judgment,  by  way  of  plea,  and  it  was  called  pleading 
in  arrest  of  judgment:  This  differed  from  moving  in  arrest  of  judg- 
ment, which  was  done  by  one  as  amicus  curia?,  when  the  party  was 
out  of  courts  After  judgment  on  demurrer,  there  can  be  no  motion 
in  arrest  of  judgment,  for  any  exception  that  might  have  been  taken 
on  arguing  the  demurrer  :  the  reason  is,  that  the  matter  of  law  having 
been  already  settled,  by  the  solemn  determination  of  the  court,  they 
will  not  afterwards  suffer  any  one  to  come  as  amicus  curiss,  and  tell 
them  that  the  judgment  which  they  gave  on  mature  deliberation  is 
wrong  :  but  it  is  otherwise  after  judgment  by  default,  for  that  is  not 
given  in  so  solemn  a  manner*^.  The  defendant  in  audita  querela 
cannot  move  in  arrest  of  judgment ;  but  must  either  demur  at  the 
time  of  filing  the  writ  of  audita  querela,  or  if  the  verdict  be  given 
against  him,  must  bring  a  writ  of  error,  or  move  for  a  new  trial?. 

The  parties  cannot  move  in  arrest  of  judgment,  for  any  thing  that 
is  aided  after  verdict,  at  common  law  ;  or  amendable  at  common  law, 

a  Imp.  K.  B.  9  Ed.  449.  and  see  R.  E.  J  1  Ld.  Raym.  232.  1  Salk.  77.  S.  C.  Id. 

33  Geo.    III.  K.  B.  2  Saund.  254.  a.  (8).  315.  4  Uur.  2'287. 

254.  b.  «  1  Salk.  77,  8.  315.   6  Moil.  143. 

^  Imp.  C.  P.  6  Ed.  384.  and  see  2  Saund.  f  1   Str.  4i5.    6   Tauut.  050.  2   Marsh. 

254.  b.  326.  S.  C. 

*=  1  balk.  77.  S  1  Maibl).  '226. 


950  OP   AURBST   OF   JUDGMENT,   &C, 

or  by  the  statutes  of  amendments ;  or  cured,  as  matter  of  form,  by 
the  statutes  of  jeofails*. 

At  common  law,  when  any  thing"  is  omitted  in  the  declaration, 
Ihouf^h  it  be  matter  of  substance,  if  it  be  such  as  that,  without  prov- 
ing it  at  the  trial,  the  plaintiff  could  not  have  had  a  verdict,  and  there 
be  a  verdict  for  the  plaintiff,  such  omission  shall  not  arrest  the  judg- 
ment^  This  rule  however  is  to  be  understood  with  some  limitation  ; 
for  on  looking  into  the  cases,  it  appears  to  be,  that  where  the  plain- 
tiff has  stated  his  title  or  ground  of  action  defectively  or  inaccurately, 
(because,  to  entitle  him  to  recover,  all  circumstances  necessary,  in 
form  or  substance,  to  complete  the  title  so  imperfectly  stated,  must 
be  proved  at  the  trial,)  it  is  a  fair  presumption,  after  a  verdict,  that 
they  were  proved  ;  but  that  where  the  plaintiff  totally  omits  to  state 
his  title  or  cause  of  action,  it  need  not  be  proved  at  the  trial,  and 
therefore  there  is  no  room  for  presumption*^ :  And  hence  it  is  a  gene- 
ral rule,  that  a  verdict  will  aid  a  title  defectively  set  out,  but  not  a 
defective  title'^ ;  or,  in  other  words,  nothing  is  to  be  presumed  after 
verdict,  but  what  is  expressly  stated  in  the  declaration,  or  necessarily 
implied  from  the  facts  which  are  stated*.  Thus,  where  the  grant  of 
a  reversion  was  stated,  which  could  not  take  effect  without  attorn- 
ment, that,  being  a  necessary  ceremony,  might  be  presumed  to  have 
been  proved' :  But  where,  in  an  action  against  the  indorser  of  a  bill 
of  exchange,  the  plaintiff  did  not  allege  a  demand  on  and  refusal  by 
the  acceptor,  when  the  bill  became  due,  or  that  the  defendant  had 
notice  of  the  acceptor's  refusal,  this  omission  was  held  to  be  error, 
and  not  cured  by  the  verdict^ :  for  in  this  case,  it  was  not  requi- 
site for  the  plaintiff  to  prove,  either  the  demand  on  the  acceptor,  or 
the  notice  to  the  defendant,  because  they  were  neither  laid  in  the  de- 
claration, nor  were  they  circumstances  necessary  to  any  of  the  facts 
charged.  So,  where  a  declaration  in  debt  for  tithes,  on  the  statute 
2  &  3  Edw.  VI.  c.  13.  §  1,  omitted  to  state  that  the  tithes  had  been 
yielded  and  paid,  and  of  right  ought  to  have  been  paid,  within  forty 
years  next  before  the  passing  of  the  act ;  the  court  held  that  it  was 


*  For  the  oases  in  which  defects  are  aided  *^  Doug.  679. 

after  verdict  at  common    law,   or    by  the  ^  1  Salk.  365.  2  Ld.  Raym.  1225.  S.  C. 

statutes  of  jeo/az/f,  see  1  Saund.  228.  (1).  2  Str.    1011.  1023.  Cas.  temp.  Hardw.  116. 

b  2  Show.  253.  T.  Raym.  487.  S.  C.  and  s.  C.   1  Bur.  301.  2  Bur.  1159.  3  Wils.  275. 

see   Cro.  Jac.  44.    Hob.   73.    1    Sid.  218.  4  Durnf.  &  East,  472. 

Carth.  304.  389.  1  Salk.  130.  2  Ld.  Raym.  e  p^r  Buller,  J.    1  Durnf.   &,   East,    145. 

1214.   1    Wils.   1.  255.  2  Wils.   5.  4  Bur.  and  see  7  Durnf.   &   East,  521.    1    Saund. 

2020.  Cowp.  825.   1  Durnf.  &  East,  141.3  228.  (1). 

Dtirnf.  &  East,  147,  7  Durnf.  &  East,  5}  8.  ^  Doug.  683. 

2  Bos.  &  Pul.  259.  267.  B  Id.  679. 
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defective,  even  after  verdict,  and  the  judgment  was  arrested".  It  is 
however  a  rule,  that  the  defendant  cannot  move  in  arrest  of  judgment, 
for  any  thing  that  he  might  have  pleaded  in  abatement''.  And  if  there 
be  a  misjoinder  of  counts,  and  a  verdict  for  the  plaintiff  on  the  counts 
well  joined,  and  for  the  defendant  on  the  others,  the  misjoinder  is  not 
a  cause  for  arresting  the  judgment*^.  So,  when  there  is  a  misjoinder 
of  counts,  one  of  them  being  partly  in  case  and  partly  in  trespasSf  and 
another  entirely  in  trespass,  and  no  evidence  was  given  as  to  the  acts 
of  trespass,  the  verdict,  if  taken  generally,  may  be  amended,  according 
to  the  evidence,  by  the  judge's  notes'*. 

Another  rule  at  common  law  is,  that  surplusage  will  not  vitiate, 
after  verdict ;  utile  per  inutile  non  vitiatur* :  and  therefore,  in 
trover,  if  the  plaintiff  declare  that  on  the  third  of  March  he  was 
possessed  of  goods,  which  came  to  the  defendant's  hands,  and  that 
afterwards,  to  wit,  on  the  Jirst  of  March,  he  converted  them  to  his 
own  use,  this  is  cured  after  verdict  ;  for  "  that  he  afterwards  con- 
verted them"  is  sufficient,  and  the  scilicet  is  void^. 

As  the  plaintiff's  action  must  have  all  the  essentials  necessary  to 
maintain  it,  so  the  defendant's  bar  must  be  substantially  good ;  and 
if  the  gist  of  the  bar  be  bad,  it  cannot  be  cured  by  a  verdict  found  for 
the  defendant :  but  if  it  it  be  found  for  the  plaintiff,  he  shall  have 
judgment,  either  for  the  badness  or  falsity  of  the  bars.  Thus,  before 
the  statute  for  the  amendment  of  the  law*",  if  the  defendant  had 
pleaded  payment  without  an  acquittance,  and  it  had  been  found  for 
him,  yet  he  could  not  have  had  judgment,  because  the  gist  of  the 
plea  was  bad  ;  since  the  obligation  remained  in  force,  until  dissolved 
eodem  ligamine  quo  ligatur :  but  if  it  had  been  found  for  the  plaintiff, 
he  should  have  had  judgment'. 

When  a  plea  confesses  the  action,  and  does  not  sufficiently  avoid  it, 
judgment  shall  be  given  on  the  confession,  without  regard  to  a  verdict 
for  the  defendant,  which  is  called  a  judgment  non  obstante  veredicto^ ; 
and  in  such  case,  a  writ  of  inquiry  shall  issue.  The  right  method,  in 
cases  of  this  nature,  is  not  to  stay  the  entry  of  judgment  upon  the 

a  4  Barn.  &  Aid.  655.  k  Cro.  Eliz,  214.  Carth.  370.  1  Salk.  173, 

»>2  Blac.  Rep.  IIQO.  S.  C.  6  Mod.   1.  2   Ld.  Raym.  924.  S.  C. 

^  1  Maule  &  Sel.  533.  1  Str.  394.  2  Str.  873.  Barnes,  235.  Com. 

*■  1  Chit.  Rep.  625.  (a).  Rep.  548.  S.  C.  Willes,  364.  Barnes,  266. 

^Co.  Lit.  303.  b.  Piowd.  232.   1  Saund.       S.  C,  1  Bur.  301.   Cowp.  510.  Doug.  749. 

169.  287.  2  New  Rep.  C.  P.  225.  (a).   4  Taunt,  821. 

*  Cro.  Jac.  428.  6  Taunt.  305.  1  Marsh.  614.  S.  C.  1  Moore, 
E  Gilb.  C.  P.  140.  2  Saund.  319.  c.  199.  8  Taunt.  413.  2  Moore,  464.  S.  C.  3 
"  4  Ann.  c.  16.  Moore,  610.  1  Brod.  &  Bing,  280.  S.  C.  4 

•  5  Co.  43.  Cro.  Eliz.  455.  Moor,    692.       Barn.  &  Aid.  560. 
S.  C.  Cro.  Eli^.  778. 
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verdict  by  rule;  but  to  enter  the  verdict  upon  record,  and  then  the 
judgment  for  the  plaintiff  won  obstante  veredicto''.  But  where,  in  an 
action  for  a  libel,  the  defendant  pleaded  the  general  issue,  and  eight 
special  pleas  of  justification  ;  and  the  jury,  at  the  trial,  found  a  verdict 
for  the  plaintiff  on  the  general  issue,  and  two  of  the  special  pleas,  with- 
out assessing  damages,  and  for  the  defendant  on  the  other  pleas  ;  and 
the  court,  on  motion  to  enter  up  judgment  for  the  plaintiff  non  ob- 
stante veredicto,  decided  that  the  latter  pleas  were  ill,  and  awarded 
a  writ  of  inquiry  to  assess  the  damages,  and  final  judgment  was 
entered  thereon,  in  the  King's  Bench'' ;  the  court  of  Exchequer 
chamber,  we  have  seen*^,  on  a  writ  of  error,  reversed  the  judgment 
as  to  the  award  of  the  writ  of  inquiry,  and  final  judgment  thereon, 
and  remitted  the  record  to  the  court  of  King's  Bench,  and  directed 
that  court  to  award  a  venire  de  novo,  to  try  the  general  issue,  and 
issue  joined  on  the  two  special  pleas,  on  which  the  finding  was  for  the 
plaintiff;  holding  the  verdict  on  those  issues  to  be  void,  because  no 
damages  had  been  assessed*^. 

A  verdict  cannot  help  an  immaterial  issue  ;  but  an  informal  one 
is  aided  by  the  32  Hen.  VIII.  c.  30^  An  immaterial  issue  is,  when 
that  which  is  materially  alleged  by  the  pleadings  is  not  traversed, 
but  an  issue  taken  on  such  a  point  as  will  not  determine  the  merits  of 
the  cause  :  An  informal  issue  is,  where  such  allegation  is  not  tra- 
versed in  a  proper  manner^  When  the  issue  is  immaterial,  the 
courts  will  award  a  repleader  ;  respecting  which,  the  following  rules 
were  laid  down  by  the  court,  in  the  case  of  Staple  and  Uaydon^ : 
First,  that  at  common  law,  a  repleader  was  allowed  before  trial,  be- 
cause a  verdict  did  not  cure  an  immaterial  issue  ;  but  now  a  repleader 
ought  never  to  be  allowed  till  trial,  because  the  fault  of  the  issue  may 
be  helped  after  verdict,  by  the  statute  of  jeofails.  Secondly,  that 
if  a  repleader  be  denied  where  it  should  be  granted,  or  granted  where 
it  should  be  denied,  it  is  error.  Thirdly,  that  the  judgment  of  re- 
pleader is  general,  namely,  quod  jmrtes  replacitent ;  and  the  parties 
must  begin  again  at  the  first  fault,  which  occasioned  the  imma- 
terial issue'' :  Thus,  if  the  declaration  be  ill,  and  the  bar  and  repli- 
cation are  also  ill,  the  parties  must  begin  de  novo  :  but  if  the  bar  be 
good,  and  the  replication  ill,  at  the  replication'.     Fourthly,  no  cods 

a  Willes,  364,  Barnes,  266,  S.  C.  Mod.  137. 

»>  3  Earn.  &  Aid,  702.  g  2  Salk.  579,  and  sec  G  Mod,   1.  2  Ld. 

«:  ^nie,  622.  ^ay„,_  p22,  3  Salk,  121,  S.  C. 

«'  3  Brcl.  &  Bing.  297.  h  1  Ld.  Raym.  169. 

«  Gilb.  C.  P.  147,  i3Keb,664. 

f  Cro.  Kliz.  227,  Carth,37l.  1  Lev.  32.  2 
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are  allowed  on  either  side^.  Fifthly,  that  a  repleader  cannot  be 
awarded  after  a  default  at  nisi  prius.  To  which  may  be  added,  that 
a  repleader  can  never  be  awarded  after  a  demurrer,  or  writ  of  error, 
but  only  after  issue  joined'' ;  nor  where  the  court  can  give  judgment 
on  the  whole  record'^:  and  it  is  not  grantuble  in  favour  of  the  person 
who  made  the  first  fault  in  pleading'*. 

The  distinction  between  a  repleader,  and  a  judgment  non  ob- 
stante veredicto,  seems  to  be  this :  that  where  the  plea  is  good  in 
form,  though  not  in  fact,  or,  in  other  words,  if  it  contain  a  defective 
title,  or  ground  of  defence,  by  which  it  is  aj>parent  to  the  court,  upon 
the  defendant's  own  shewing,  that  in  any  way  of  putting  it,  he  can 
have  no  merits,  and  the  issue  joined  thereon  be  found  for  him,  there, 
as  the  awarding  of  a  repleader  could  not  mend  the  case,  the  court,  for 
the  sake  of  the  plaintiff,  will  at  once  give  judgment  non  obstante 
veredicto^ ;  but  where  the  defect  is  not  so  much  in  the  title,  as  in 
the  manner  of  stating  it,  and  the  issue  joined  thereon  is  immaterial,  so 
that  the  court  know  not  for  whom  to  give  judgment,  whether  for  the 
plaintiff  or  defendant,  there,  for  their  own  sake,  they  will  award  a  re- 
pleader'^ :  A  judgment  therefore  non  obstante  veredicto  is  always 
upon  the  merits,  and  never  granted  but  in  a  very  clear  case" ;  a  re- 
pleader is  upon  the  form  and  manner  of  pleading*". 

A  venire  facias  de  novo'  is  grantable  in  the  following  cases  : 
First,  when  the  jury  are  improperly  chosen,  or  there  is  any  irre- 
gularity in  returning  them".  Secondly,  when  they  have  improperly 
conducted  themselves'.  Thirdly,  when  they  give  general  damages, 
on  a  declaration  consisting  of  several  counts,  and  it  afterwards 
appears  that  one  or  more  of  them  is  defective'".     Fourthly,  when  the 

a '2  Vent.  196.   6   Diiinf.  &   East,  131.  ^  gee  further,  as  to  repleaders,  Chitty  on 

Barnes,  123.  2  Bos.  &  Pul.  376.  Pleading,  1  V.  p.  632,  &c. 

b  3  Salk.  306.  '  For  the  difference    between  a  venire  de 

<=  Willes,  332,  3,  novo  and  a  new  trial,  see  1  Wils.  55. 

d  1  Ld.  Raym.  170.  Doug.  396.  747.  and  ''  2  Durnf.  &  East,  126.  in  nods. 

see  2  Saund.  319.  i.  '  Jd.  ibid. 

e  1   Salk.   173.    6  Mod.  J.  2  Ld.  Raym.  ""  R.  M.   1654.  §  2!.  K.  B.  R.  M.   1654. 

924.  S.  C.  1   Str.  394.  2  Str.  873.  Willes,  §  24.    C.  P.    Barnes,   478.    Dong.  377,  8. 

364.   1   Bur.  301.    Cowp.  510.  Doug.  749.  and  see  1   Durnf.  &  East,    542.    6  Durnf. 

and  see  the  other  cases  referred  to  Ante,  &  East,  691.  2  Saund.   171.  b.  Ante,  925. 

951.  (kj.  But  the  courts  will  not  arrest  the  judgment 

f  3  Salk.  303.   1  Ld.  Raym.  391.  S.  C.  2  in  an  action  for  words  in  one  count,  though 

Str.  847.  994.  1  Bur.  301.  5  Taunt.  386.   1  some    of   them    be    not   actionable;    secus. 

Marsh.  95.  S.  C.  where  there  are  two  counts,  and  none  of  the 

8  Itaikes  v.  Townsend  and  another,  M.  45  words  in  one  are  actionable,  and  there  is  a 

Geo.  III.  K.  B.  2  Smith  R.  9.  S.  C.  3  Taunt.  general  verdict  for  the  plaintiff.  Willes,  443. 

237^  and  see  2  Saund.  171.  rf. 
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verdict,  whether  general  or  special*,  is  imperfect,  by  reason  of  sonoe 
uncertainty  or  ambiguity'',  or  by  finding  less  than  the  whole  matter 
put  in  issue,  or  by  not  assessing  damages''.  Fifthly,  by  the  statute 
7  &  8  W.  III.  c.  32.  §  1.  if  the  plaintiff,  after  issuing  jury  process,  do 
not  proceed  to  trial  at  the  first  assizes  :  but  if  the  jury  be  discharged 
at  the  assizes,  in  order  to  have  a  view,  there  is  no  need  of  a  venire  de 
novo^.  A  venire  de  novo  may  be  granted  by  a  court  of  error* ;  or 
after  a  demurrer  to  evidence^,  or  bill  of  exceptions^  :  But  there  is  no 
instance  of  a  court  of  error  granting  a  venire  de  novo,  when  the 
proceedings  originated  in  an  inferior  court''.  And  when  a  venire  de 
novo  is  awarded,  the  parly  succeeding  is  only  entitled  to  the  costs  of 
the  second  trial'. 


The  doctrine  of  amendments  having  been  already  considered,  I 
shall  next  proceed  to  take  a  short  review  of  the  statutes  oi  jeofails y 
and  the  decisions  thereon,  as  applicable  to  different  proceedings  in  the 
course  of  the  suit.     And  first,  of"  the   original  writ. 

The  want  of  an  original  writ,  we  have  seen'',  is  aided  after  verdict, 
by  the  18  Eliz.  c.  14:  which  statute  has  been  extended,  by  an  equi- 
table construction,  to  the  want  of  a  bill  upon  the  file'.  This  statute 
also  cures  the  want  of  form,  touching  false  Lafin,  or  variance  from 
the  register,  or  other  defaults  in  form,  in  any  writ  original  or  ju- 
dicial, &c.  By  the  21  Jac.  I.  c.  13.  "  judgment  after  verdict 
*'  shall  not  be  stayed  or  reversed,  by  reason  of  any  variance,  in  form 
"  only,  between  the  original  writ  or  bill,  and  the  declaration,  plaint  or 
«  demand."  And  by  the  16  &  17  Car.  II.  c.  8.  (which  Twisden 
Justice  used  to  call  the  omnipotent  act"),  "judgment  after  verdict 
"  shall  not  be  stayed  or  reversed,  for  want  of  form,  or  pledges  re- 
"  turned  upon  the  original  writ,  or  because  the  sheriff's  name  is  not 

as  Ld.  Raym.  1521.  1584.   2  Str.  887.  1  Durnf.  &  East,  \51.  semb.  contra. 

S.  C.  Id.  1124.  S.  P.  f  Sty.  Rep.   34.  335.  5  Durnf.  it  East, 

^  Same  cases  ;  5  Bur.  2669.  7  Durnf.  &  367.  2  H,  Blac.  211. 

East,  52.  1  East,  111.     But  it  seems  that  if  B  Davies  v.  Lewis,  T.  27  Geo.  HI.  K.  B. 

the  plaintiff  state  a  defective  case  upon  a  2  Durnf.  &  East,  125.  3  Durnf.  &  East,  36. 

special  verdict,  he  is  never  entitled  to  a  new  2  New  Rep.  C.  P.  328,  9. 

trial,  by  a  venire  de  novo.  3  Smith  R.  39.  ^  1  Durnf.  &  East,   153.  3  Barn.  &  Aid. 

c  2  Str.  1052.  2  Wils.  367.  377.  2  Durnf.  610.  S.  C.  cited. 

&  East,  126.  in  not'is.  2  Saund.  210.  g.  (3.)  >  6  Durnf.  &  East,  131. 1  East,  111.  AnUy 

d  Com.  Rep.  248.  931.  947,  8. 

«  2  Str.  1051.  1 124.  Cowp.  89.  91.  Doug.  ^  Ante,  104.  and  see  1  Saund.  318.  (2). 

730.  1  Durnf.  &  East,  783.  5  Durnf.  &  East,  1  Hob.  130.  134.  264,  281. 

367.  2  II.  Blac.  211.2  New  Rep.  C.  P.  328.  «"  1  Vent.  100.  and  see  7  Durnf.  &  East, 

9.  3  Barn.  &,  Aid.  64'2.  but  see  2  Sir.  1055.  587. 
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"  relumed  thereon,  or  for  want  of  pledges  upon  any  bill  or  declara- 
"  tion,  &c."  Lastly,  by  the  5  Geo.  I.  c.  13.  (lord  King's  act%) 
"  judgment  after  verdict  shall  not  be  stayed  or  reversed,  for  any  de- 
"  feet  or  fault,  either  in  form  or  substance,  in  any  bill,  writ  original  or 
'*  judicial,  or  for  any  variance  in  such  writs,  from  the  declaration  or 
"  other  proceedings'*." 

Secondly,  the  want  of  a  warrant  of  attorney  for  either  party,  or 
a  misnomer  therein^  is  aided  after  verdict,  by  the  32  Hen.  VIII. 
c.  30.  and  18  Eliz.  c.  14.  And,  by  the  21  Jac.  I.  c.  13.  "judgment 
*'  shall  not  be  stayed  or  reversed,  for  that  the  ■plaintiff  in  ejectment, 
*'  or  other  personal  action,  being  under  age,  appeared  by  attorney  " 
But  if  the  defendant,  being  under  age,  appear  by  attorney,  it  is 
still  error** :  Though,  if  an  attorney  undertake  to  appear  for  an  infant 
defendant,  the  courts  will  oblige  him  to  do  it  in  a  proper  manner*. 

Thirdly,  mistakes  and  omissions  in  the  declaration,  and  other  sub- 
sequent pleadings,  are  oftentimes  cured  by  the  statutes  of  jeofails- 
which  declare,  that  "judgment,  after  verdict,  shall  not  be  stayed  or 
"  reversed,  by  reason  of  any  mispleading,  lack  of  colour,  insufficient 
"  pleading  or  jeofail,  or  other  default  or  uegligence  of  the  parties, 
"  their  counsellors  or  attorniesf ;  want  of  form  in  any  count,  decla- 
"  ration,  plaint,  bill,  suit  or  demand^ ;  lack  of  averment  of  any  life,  so 
"  as  the  person  be  proved  to  be  alive"";  want  of  any  profert,  or  the 
"  omission  of  vi  et  armis  or  contra  pacem,  mistaking  the  christian 
"  name  or  surname  of  either  party',  sums,  day,  month  or  year,  in  any 
"  bill,  declaration  or  pleading,  being  right  in  any  writ,  plaint,  roll  or 
"  record  preceding,  or  in  the  same  roll  or  record  wherein  the  same  is 
"  committed,  to  which  the  plaintiff ^^   (or,  more  properly,  the  c?e- 
fendant)  "  might  have  demurred,  and  shewn   the  same  for  cause  • 
"  want  of  the  averment  of  hoc  paratus  est  verifcare,  or  hoc  paratus 
"  est  verificare  per  recordum,  or  for  not  alleging  prout  patet  per 
*'  recordum,  or  the  want  of  a  right  venue,  so  as  the  cause  were  tried 
"  by  a  jury  of  the  proper  county  where  the  action  is  laid  ;  or  any 
"  other  matters  of  like  nature,  not  being  against  the  right  of  the 
"  matter  of  the  suit,  nor  whereby  the  issue  or  trial  is  altered''." 

Fourthly,  the  misjoining  of  the  issue  is  aided  by  the  32  Hen.  VIII. 
c.  30.  which  also  extends  to  any  miscontinuance  or  discontinuance  or 

»  3  Atk.  601.  f  32  Hen.  VIII.  c.  30. 

*>  1  Saund.  317.  a.  (1).  B  18  Eliz.  c.  14, 

«  3  Brotl.  &  Bing.  65.  •>  21  Jac.  I.  c.  13' 

«1  Anle,  95.  Barnes,  413.  >  3  Wils.  40. 

•  1  Str.  1 14.  443.  i*  16  &  17  Car.  II.  c.  8. 
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misconveying  of  process  :  And  a  discontinuance  is  cured  by  the  ap- 
pearance of  the  party,  in  penal  as  well  as  other  actions^     But  the 
Avant  of  a  similiter  was  fornoerly  holden  not  to  be  aided  or  amend- 
able'' :  and  where,  in   the  similiter,  the  defendant's  name  was  put 
instead  of  the  plaintiff's,  the  chief-justice  dismissed  the  jury,  conceiv- 
ing that  he  had  no  commission  to  try  the  issue*'.   But,  in  a  subsequent 
case,   where  a  similar  mistake  was  made,  the  court,  after  trial  of  the 
issue,  refused   to  arrest  the  judgment'' :  and  at  length,  the  want  of  a 
similiter  was  holden  to  be  amendable,  upon  three  grounds  ;  first,  that 
it  was  merely  an  omission  of  the  clerk  ;  secondly,  that  it  was  implied 
in  the  S^c.  added  to  the  last  pleading  ;  and  thirdly,  that  by  amending, 
the  court  only  made  that  right,  which  the  defendant  himself  under- 
stood to  be  so,  by  his  going  down  to  trial*".     So  where,  to  a  rejoinder 
concluding  w  ith  a  verification,  the  plaintiff,  instead  of  taking  issue  and 
concluding  to  the  country,  added  the  similiter,  and  took  down  the 
record  to  trial,  and  the  defendant  obtained  a  verdict,  the  court  would 
not  grant  a  new  trial,  but  amended  the  record^ :   So,  where  the  par- 
ties had  gone  down  to  trial,  upon  a  plea  which  had   not  been  tra- 
versed, the  plaintiff,  after  a  verdict  in  his  favour  upon  the  merits,  was 
permitted  to  amend,  by  adding  a  traverse  ;  and  the  defendant's  mo- 
tion in  arrest  of  judgment  was  discharged,  upon  payment  of  costs  by 
the  plaintiff  of  both  motions?.     And,    in  the  King's   Bench,   a  record 
may  be  amended,  even  in  a  penal  action,  after  verdict  for  the  plaintiff, 
by  inserting  a  similiter,  though  the  objection  was  taken  at  the  trial''. 
But,  in  the  Common  Pleas,   where  the  defendant  pleaded  six  several 
pleas,  and  the  plaintiff  did   not  reply  to  the  last,  but  left  it  wholly 
unnoticed  in  the  record,  which   he   was  aware  of  before  trial,  and 
a  verdict  was  found  for  the  plaintiff'  with  nominal  damages,  subject 
to  the  award  of  an  arbitrator,  who  found  for  the  plaintiff  on  the  first 
and  second  issues,    and  for  the  defendant  on  the  third  fourth  and 
fifth,  without  prejudice  to  the  objection  on  the  record  ;  the  court  held, 
that  the  plaintiff  could  not  amend,  by  adding  a  traverse  and  similiter 
to  the  sixth  plea  ;  and  that  the  defendant  was  not  entitled  to  arrest 
the  judgment,  but  might  bring  a  writ  of  errori :  And,  in  a  late  case, 
the  omission  of  a  similiter  was  holden  to  be  an  irregularity,  for  which 
the  court  set  aside  the  verdict''. 

»  6  Durnf,  &  East,  253.  ^  I  New.  Rep.  C.  P.  28. 

b  1  Str.  641.  8  Mod.  376.  S.  C.  6  5  Taunt.  16-i. 

c  2  Str.  1117.  *•  2  Chit.  Rep.  25.  1  Stark.  iS't.  Pii.  400. 

d  3  Bur.  1793.  S.  C, 
e  Cow|).  407.  and  sec  1  Str,  551,  2  Saiuid.  »  2  Moore,  215. 

3iy.  (6.)   1  Stark,  Ni.  I'ri.  400,  ''  3  Brod.  &  Bing.  I. 
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Fifthly,  with   respect  to  the  jury  process,  it  is  provided  by  the 
statute  21  Jac.  I.  c.  13.  that  "  after  verdict,  judg-ment  shall  not  be 
"  stayed  or  reversed,  by  reason  that  the  venire  facias,  habeas  cor- 
"  pora  or  distringas,  is  awarded  to  a  wrong  officer,  upon  any  insuf- 
"  ficient  suggestion  ;  or  by  reason  the  visne  is  in  some  part  mis- 
"  awarded,  or  sued  out  of  more  places,  or  of  fewer  places,  than  it 
"  ought  to  be,  so  as  some  one  place  be  right  named  ;  or  by  reason 
*'  that  any  of  the  jury  which   tried    the    said    issue  is   mis-named, 
"  eitlier  in  the  surname  or  addition,  in   any  of  the  said  writs,  or  in 
"  any  return  upon  any  of  the  said  writs,  so  as  upon  examination  it  be 
"  proved  to  be  the  same  man  that  was  meant  to  be  returned  ;  or  by 
"  reason  that  there  is  no  return  upon  any  of  the  said  writs,  so  as  a 
"  panel  of  the  names  of  the  jurors  be  returned  and  annexed  to  the 
"  said  writ ;  or  for  that  the  sheriff's  name,  or  other  officer's  name, 
"  having  the  return  thereof,  is  not  set  to  the  return  of  any  such  writ, 
"  so  as  upon  examination  it  be  proved  that  the  said  writ  was  returned 
"  by  the  sheriff  or  under-sheriff,  or  any  such  other  officer."     And,  by 
the  statute  16  &  17  Car.  II.  c.  8.  the  want  of  a  right  venue  is  cured 
after  verdict,  so  as  the  cause  be  tried  by  a  jury  of  the  proper  county, 
where  the  action  is  laid.     The  last  of  these  statutes  seems  to  extend, 
not  only  to  cases  where  there  is  a  wrong  venue  in  a  right  county,  but 
also  to  those  where  the  cause  has   been  improperly  tried   in  a  wrong 
county^.     But  where,  in  ejectment  for  lands  in  Cardiganshire,  the 
venue   was  awarded   out  of   Shropshire,   upon   a  suggestion   of  its 
being  the  next  £!nglish  county,  the  court,  after  vertlict  for  the  plain- 
tiff, arrested  the  judgment  on  the  ground  of  a  mis-trial,  Hereford- 
shire being  the  next  adjoining  English  county  to  South    Wales  ; 
although  it  appeared,  that  Shropshire  was  in  fact  nearer  to  the  lands 
in  question,  and  the  cause  might  have  been  more  conveniently  tried 
there  than  in  Herefordshire^. 

If  a  venire  be  of  the  saiue  action,  and  between  the  same  parties,  all 
other  faults  are  amendable'.  But  these  are  incurable  :  and  therefore, 
in  ejectment,  if  the  venire  he  of  a  plea  of  trespass,  omitting  and 
ejectment  of  farm,  it  is  ill,  because  not  in  the  same  action  ;  but  if 
the  distringas  had  been  right,  the  court  would  have  adjudged  the 
venire  to  be  null,  and  the  want  of  it  is  aided''.  So,  in  scire  facias 
against  an  executor,  to  have  execution  of  a  judgment  for  damages  in 
trover,  it  was  moved  in  arrest  of  judgment,  that  the  venire  was  in  a 

a  7  Durnf.  &  East,  383,  and  see  1   Ld.  c  cA\h.  C.  P.  174. 

Raym.  330.  Carth.  448.  S.  C.  Willes,  431.  ^  Id    175.  Bui.  Ni.  Pri.  320.  but  see  Cro. 

2  East,  580.   1  Saund.  248.  (3).  2  Saund.  5.  Car.  275.   278.  where  a  similar  mistake  in 

(3)-  the  jurata  was  amended,  the  venire  and  dis- 

^  2  Maule  &  Sel  270.  Irir.gas  being  right. 
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plea  of  debt,  and  a  new  venire  was  awarded^.  The  statute  21  Jac. 
I.  only  extends  to  the  surnames  and  additions  of  the  jurors ;  and 
therefore,  if  there  be  a  mistake  in  the  christian  name,  it  is  incurable''. 
But  the  court  of  Common  Pleas  refused  to  set  aside  a  verdict,  and 
grant  a  new  trial,  because  one  of  the  jurors  was  named  Henry  in  the 
venire^  habeas  corpora,  and  posfea,  his  real  christian  name  being 
Harry".  And  in  a  late  case,  where  the  son  of  a  juryman  summoned 
and  returned,  had  answered  to  his  father's  name,  when  called  on  the 
panel,  and  served,  without  objection,  as  one  of  the  jury  on  the  trial  of 
the  cause  ;  the  court  of  King's  Bench,  after  consulting  with  the  other 
judges,  held  that  this  was  not  of  itself  a  sufficient  ground  for  setting 
aside  the  verdict,  as  for  a  mis-trial** :  But  where  a  person  not  sum- 
moned to  serve  on  a  jury,  answered  to  the  name  of  a  person  who  was 
and  served  in  his  room,  the  objection  having  been  made  before  the 
verdict  was  taken,  the  court  of  Common  Pleas  awarded  a  venire  de 
novo^.  It  is  necessary  however,  by  the  above  statute,  that  there 
should  be  a  panel  returned  :  therefore,  if  the  sheriff  return  but  twenty 
three  on  the  venire,  and  twenty  four  on  the  distringas  or  habeas 
corpora,  and  the  twenty  fourth,  omitted  on  the  venire,  appear  and  be 
sworn,  the  verdict  will  be  void*^ :  But  if  twelve  of  the  twenty  three  be 
sworn,  and  not  the  twenty  fourth,  it  is  aided  by  the  18  Eliz.  So, 
where  there  were  but  twenty  four  returned  upon  the  panel  annexed  to 
the  venire  facias,  and  there  were  forty  eight  on  the  habeas  corpora, 
upon  which  the  defendant  made  no  defence,  the  court  of  Common 
Pleas,  upon  motion,  set  aside  the  verdict  without  costs  ;  saying,  that 
the  21  Jac.  I.  means  only  the  formal  words  upon  the  writ,  for  there 
must  be  a  panel  annexed  to  the  return".  Where,  in  a  distringas,  the 
day  of  nisi  prius  is  made  subsequent  to  the  day  in  bank,  it  is  not 
amendable"'. 

The  statutes  of  jeofails  are  extended,  by  the  statute  for  the  amend« 
ment  of  the  law',  to  judgments  entered  upon  confession,  nihil  dicit,  or 
nan  sum  informatus^,  in  any  court  of  record  ;  and  it  is  thereby 
enacted,  that  "  no  such  judgment  shall  be  reversed,  nor  any  judgment 
*'  upon  any  writ  of  inquiry  of  damages  executed  thereon  be  stayed  or 
*'  reversed,  for  or  by  reason  of  any  imperfection,  omission,  defect, 
*'  matter  or  thing  whatsoever,  which   would  have  been  aided  and 

aCro.  Jac.  528.  Bui.  Ni.  Pri.  320.  ^  Cro.  Car,  278.  Gill*.  C.  P.  173. 

^  5  Co.  42.  Cro.  Car.  202.  Gilb.  C.  P.  177.  S  Brozcn  &  Joknsoti,  T,   1 1  Geo.  II.  C.  P. 

c  Willes,  488,  Bauies,  434.  S.  C.  but  see  Bui.  Ni.  Pri.  324. 
Willes,  492,  3.  h  i  Salk.  48. 31.  Anle,16'l.  769. 

d  12  East,  229.  Willes,  484.  Barnes,  453.  '  4  Ann.  c.  16.  §  2. 

S.  C.  contra.  ^  But  this  statute  does  not  seem  to  apply 

e  G  Taunt,  460.  2  Mar»h.  134.  S.  C.  to  judgnnents  on  nul  liel  record. 
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"  cured  by  any  of  thfe  said  statutes  of  jeofails  ^  in  case  a  verdict  of 
"  twelve  men  had  been  given  in  the  said  action  or  suit,  so  as  there  be 
*'  an  original  writ  or  bill,  and  warrants  of  attorney  duly  filed  accord- 
"  ing  to  law  :"  And,  by  a  subsequent  act",  this  and  all  the  statutes  of 
jeofails  are  extended  to  writs  of  mandamus^  and  infornaations  in 
nature  of  a  quo  warranto.  But  pleadings  on  writs  of  extent^  are 
not  considered  as  proceedings  for  the  recovery  of  the  king's  debts, 
within  the  meaning  of  the  statute  4  Ann.  c.  16.  §  24"".  A  motion  in 
arrest  of  judgment,  after  judgment  by  default,  is  to  be  considered 
exactly  the  same  as  if  the  question  had  arisen  on  a  general  demurrer"^: 
and  on  demurrer,  we  may  remember,  that  by  the  statute  4  Ann.  c.  16. 
the  court  are  required  to  give  judgment  according  to  the  very  rin-ht 
of  the  cause,  without  regarding  any  such  imperfections,  omissions  and 
defects,  as  are  particularly  mentioned  in  the  act,  or  any  other  matter 
of  like  nature,  except  the  same  shall  be  specially  set  down  and  shewn 
for  cause  of  demurrer,  notwithstanding  the  same  might  have  here- 
tofore been  taken  to  be  matter  of  substance,  and  not  aided  by  the 
statute  of  Queen  Elizabeth,  so  as  sufficient  matter  appear  in  the 
pleadings,  upon  which  the  court  may  give  judgment,  according  to 
the  very  right  of  the  cause**.  As  there  cannot  however  be  the  same 
intendment,  in  support  of  a  judgment  by  default,  as  after  a  verdict 
it  has  been  holden,  that  the  statutes  of  jeofails  do  not  protect  judo-- 
ments  by  default,  against  objections  that  are  cured  by  a  verdict  at 
common  law,  but  such  only  as  are  remedied  after  a  verdict  by  the 
statutes*. 

The  statute  32  Hen.  VIII.  c.  30.  is  confined  to  actions  at  common 
law  ;  and,  in  all  the  subsequent  statutes  of  jeofails,  there  is  Siproviso 
that  they  shall  not  extend  to  criminal  proceedings;  nor  to  any  writ 
bill,  action,  or  information  upon  any  popular  or  penal  statute,  other 
than  such  as  concern  the  customs,  and  subsidies  of  tonnage  and  pound- 
age^  It  has  however  been  determined,  that  the  statute  32  Hen. 
VIII.  c.  30.  extends  to  penal  actions^.  And,  by  the  statute  4  Geo.  II. 
c.  26.  which  reduces  the  forms  of  legal  proceedings  into  the  English 
language,  "  all  and  every  statute  and  statutes  for  the  reformation 
and  amending  of  the  delays  arising  from  2iny  jeofails,  shall  and  may 
extend  to  all  and  every  form  and  forms,  and  to  all  proceedings  in 
courts  of  justice,  (except  in  criminal  cases,)  when  the  forms  and  pro- 

»  9  Ann.  c  20.  §  7.  13  East,  407. 

••5  Price,  621.  i  16  &  17  Car.  II.  c.  8.  and  see  1  Wils. 

c  2  Bur,  899.  127.  Cowp.  392. 

^  Anle,'75l,2.  and  see  10  East,  359.  e  3  Lev.  375.  1   Str.  136.  2  Str.  1227. 

^2Str.  933.  and  see  1  Saund.  228,  (1).  Doug.  115.  Ante,nb9. 
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ceedings  are  in  English  ;  and  all  errors  and  mistakes  are  anoendable 
and  remedied  thereby,  in  like  manner  as  if  the  proceedings  had  been 
in  Latin"  And  though,  by  the  16  &  17  Car.  II.  c.  8.  the  several 
omissions,  variances  and  defects  therein  mentioned,  are  required  to 
be  amended  by  the  judges  of  the  court  where  the  judgment  is  given, 
or  the  record  removed  by  writ  of  error,  yet  an  actual  amendment  is 
never  made  on  this  statute ;  but  the  benefit  of  the  act  is  attained  by 
the  court's  overlooking  the  exception^. 

The  motion  in  arrest  of  judgment,  or  for  judgment  nan  obstante 
veredicto,  Sfc  may  be  made,  in  the  King's.  Bench,  at  any  time  before 
judgment  is  given** ;  though  a  new  trial  has  been  previously  moved 
for*^.  But  it  is  against  the  ancient  course  of  the  court,  to  make  a  rule 
to  stay  judgment,  unless  the  postea  be  brought  in  :  and  therefore  it 
is  said,  that  if  one  move  in  arrest  of  judgment,  he  ought  to  give 
notice  to  the  clerk  in  court  on  the  other  side ;  but  the  better  way  is 
to  give  a  rule  upon  the  postea,  for  bringing  it  into  court,  and  that  is 
notice  of  itself''. 

In  the  Common  Pleas,  the  motion  in  arrest  of  judgment  must  be 
made  before  or  on  the  appearance  day  of  the  return  of  the  habeas 
corpora  juratorum^ ;  and  it  cannot  be  made,  without  notice,  on  the 
last  day  of  term^  On  moving  in  arrest  of  judgment  after  verdict, 
the  roll  should  be  brought  into  court,  if  it  be  entered  on  record  ;  if 
not,  the  record  of  nisi  prius  should  be  produced  by  the  associate^ : 
And,  if  the  record  be  right,  a  motion  in  arrest  of  judgment  cannot 
be  founded  on  an  apparent  error  in  the  copy  of  the  declaration 
delivered  to  the  defendant''.  If  the  motion  be  made  on  an  inquisition, 
and  the  same  be  not  taken  from  the  sheriff,  he  should  have  notice  to 
produce  it  in  court,  in  order  to  move  for  the  rule  ;  or  if  the  plaintiff's 
attorney  has  it,  notice  should  be  given  him  to  produce  it :  and  in  either 
case,  an  affidavit  should  be  made  of  the  service  of  notice'.  The  rule, 
if  granted,  is  drawn  up  by  the  secondaries ;  and  stays  the  entry  of  final 
judgment  upon  the  verdict  or  inquisition,  until  the  court  be  moved 
on  behalf  of  the  plaintiff,  and  shall  otherwise  order"" :  and  if  the 
j)laintiff  mean  to  discharge  the  rule,  notice  of  motion  must  be  given 

a  2  Str,    1011.    Cas.   tewp.   Haidw.  314,  Duinf.  &  East,  454,3.   8  East,  28.  K.  B.  2 

15.  Wils.380.  C.  P. 

b  2  Str.  843.  Re.v  v.  Keene'!<^  others,    H.  26  "  Barnes,  445. 

Geo.  111.  K.  B.  3  Durnf.   &  East,  445.  And  ^  Jd.  247.  Cas.  Pr.  C.  P.  106.  S.  C. 

for  the  form  of  the  rule,  see  Append.  Chap.  e  Imp.  C.  P.  430. 

XXXVIII.  §  3.  1'  8  Taunt.  335. 

c  Doug.  745,  6.  »  Imp.  C.  P.  430,  31. 

d   1  Salk.  78,  G  Mod.  24.  S.  C.  and  see  5  "^  Append.  Chap.  XXXVIII.  §  4. 
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to  the  defendant's  attorney",  and  an  affidavit  made  of  the  service  of 
such  notice''.  If  judgoaent  be  arrested,  a  rule  is  drawn  up  by  the 
defendant's  attorney,  and  a  copy  of  it  served  on  the  plaintiff's  ;  or  if 
the  rule  for  arresting  the  judgment  be  discharged,  the  plaintiff's  at- 
torney draws  up  the  rule  for  discharging  it,  and  proceeds  in  the  usual 
way,  to  tax  his  costs  on  the  postea  or  inquisition**.  In  the  Exchequer, 
the  motion  in  arrest  of  judgment  roust,  it  seems,  be  made  within  the 
firstybur  days  of  the  next  term  after  the  trial ;  and  it  cannot  be  made 
after  an  unsuccessful  motion  for  a  new  triaK 

"  Append,  Chap.  XXX VIH.  §  5.  <=  7  p,ice,  566.  but  see  Man.  Ex.  Pr.  3:>3. 

^  Imp.  C.  P,  4 JO. 
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Of  Judgments. 

C\^  the  expiration  of  the  rule  for  judgment  in  the  King*s  Bench, 
or  time  limited  for  that  purpose  in  the  Common  Pleas%  if  there 
be  no  previous  motion  for  a  new  trial,  or  in  arrest  of  judgment,  &c. 
the  prevailing  party  may  proceed  to  tax  his  costs,  and  sign  final 
judgment.  And,  in  ejectment,  when  a  plaintiff*  has  been  nonsuited 
at  the  trial,  on  account  of  the  defendant's  not  having  confessed  lease 
entry  and  ouster,  judgment  may  be  regularly  signed  on  i\\e  first  day 
of  the  ensuing  term,  and  a  writ  of  possession  issued  on  the  same  day, 
although  the  postea  be  not  delivered  over  at  the  time,  by  the  associate, 
to  the  attorney  for  the  plaintiff^  Costs  are  taxed  by  the  master  in 
the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  as  will  be 
more  fully  shewn  in  the  next  Chapter  :  and  final  judgment  is  signed 
by  the  master  or  prothonotaries^  on  a  sheet  of  paper,  stamped  with  a 
ten  shilling  stamp'',  called  a  final  judgment  paper,  containing  an 
incipitur  of  the  pleadings.  Taxing  costs  and  signing  final  judgment 
are  considered,  in  the  King's  Bench,  as  contemporaneous  acts  :  and 
therefore  the  attendance  of  the  defendant's  attorney  before  the  master, 
on  taxing  costs,  is  held  to  be  an  admission  that  the  judgment  was 
properly  signed  ;  and  it  cannot  afterwards  be  objected  to,  as  having 
been  signed  too  soon% 

Judgment  is  the  conclusion  of  law,  upon  facts  found  or  admitted 
by  the  parties,  or  upon  their  default,  in  the  course  of  the  suit.  And, 
except  when  the  court  are  equally  divided  in  opinion,  it  is  either  for 
the  plaintiff,  or  defendant :  for  tlie  former,  by  confession^ ^  non  sum 
informatus^,  or  nihil  dicit^ ;  for  the  latter,  on  a  non  pros\  discon- 

a  Ante,  934, 5.  «  Per  Cur.  E.  45  Geo.  Ill,  K.  B.  and  see 

b  1  Barn.  &  Cres.  118.  2  Dowl,   &  Ryl.  5  Taunt.  672,   1  Marsh.  278,  S.  C.  1  Bing. 

229.  S.  C,  233.  C.  P. 

c  R.  M.  6  Geo,  II,  reg.  4,  C.  P.  and  see  '  Append.  Chap,  XXIII.  §  5,  &c. 

R,  T.  29  Car.  II.  reg.  5.  C,  P.  g  Id.  §  25,  &c, 

d  Stat,  48  Geo.  III.  c.   149.  Scked.  Part  »»  Id.  §  32,  Sec  68,  &c.    84,  5. 

ir.  §  III.  55  Geo.  III.  c,  184.  Scked.  Part  '  Id.  Chap.  XVII,  §  22,  &c.  Chap.  XXIX. 

I^  t  "I-  §  4,  5.  Chap.  XXXL  §  39,  40. 
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tinuance%  nolle  prosequi^,  cassetur  processus,  cassetur  billa  vel 
brece"^,  retraxit,  nonsuit'^,  or  as  in  case  of  a  nonsuit" ;  and  for  either 
party,  uj)on  demurrer',  nid  tiel  record",  or  verdict"^.  When  the 
court  are  equally  divided  in  opinion,  no  judgment  can  regularly  be 
entered':  but  in  a  late  case^  where  that  occurred,  one  of  the  judges 
declined  giving  Ids  judgment,  in  order  to  give  the  plaintiff  an  oppor- 
tunity, if  he  should  be  so  disposed,  to  carry  the  matter  further  ;  it 
being  understood,  that  if  he  should  not  be  disposed  to  do  so,  no 
judgment  was  to  be  entered,  Tlie  present  chapter  will  be  principally 
confined  to  the  judgment  on  an  issue  \i\  fact  found  by  verdict ;  the 
other  species  of  judgments  having  been  already  treated  of. 

\x\  assumpsit,  covenant,  case,  replevin^,  and  trespass,  the  judg- 
ment for  the  plaintiff  is,  that  he  recover  his  damages  and  costs  against 
the  defendant ;  to  be  levied,  when  the  plaintiff  is  entitled  to  costs  in  an 
action  against  an  executoror  administrator,  of  the  goods  of  the  testator 
or  intestate,  in  the  hands  of  the  defendant,  if  he  hath  so  much  thereof 
in  his  hands  to  be  administered  ;  and  if  not,  then  the  costs  to  be  levied 
de  bonis  propriis"".  In  debt,  the  judgment  for  the  plaintiff  is,  that  he 
recover  his  debt,  together  with  his  damages  and  costs  :  to  be  levied, 
when  the  plaintiff  is  entitled  to  costs  in  an  action  against  an  executor 
or  administrator,  of  the  goods  of  the  testator  or  intestate,  if,  &c.  and  if 
not,  then  the  damages  and  costs  to  be  levied  de  bonis  propriis'\  In 
anmnty,  the  judgment  is  for  the  plaintiff  to  recover  the  annuity,  and 
arrearages  of  the  same,  as  well  before  the  bringing  of  the  action  as 
afterwards,  up  to  the  time  when  judgment  is  given°.  In  detinue,  it 
is  for  the  plaintiff  to  recover  the  goods,  or  their  value,  with  damages 
and  costs''.  In  replevin,  the  judgment  for  the  defendant,  at  common 
law,  is  to  have  a  return  of  the  goods^  ;  or,  upon  the  statute  17  Car. 
II.  c.  7,  to  recover  the  arrearages  of  rent,  or  value  of  the  goods,  and 
costs"^;  and  in  other  actions,  the  judgment  for  the  defendant  upon  a 
non  proH,  nonsuit  or  verdict,  is  to  recover  his  costs  only^ 

a  Append.  Chap.  XXIX.  §  8,  9.  m  4  Durnf.  &.  East,  648.  7  Durnf.  &  East, 

^  Id.  §  10,  n,  1'2.  359.  Append.  Chap.  XXIII.  §  9.  44.  Cbap. 

c  W.Chap.  XXVII.  §  4.  XXXIX.  §  1-2. 

d  M  Chap.  XXXIX.  §'23,  &c.  "Append.    Chap.  XXIII.    §    20.    Chap, 

e  Id.  Chap.  XXXIV.  §  17.  XXXIX.  §  15. 

f  Id.  Chap.  XXXII.  §  2,  &c.  •  Co.  Ent.  50.  Cro.  Car.  436. 

g7«/.Chap.  XXXIII.  §9,  &c.  P  Append.    Chap.  XXIII.    §   85.    Chap. 

»>  Id.  Chap.  XXXIX.  §  1,  Sec.  XXXIX.  §   18. 

»  1  Salk.  17.  1  Str.  37.  1  Campb.46S.  q  Id.  Chap.  XLV.  §  40.  54,  5.  69,  70. 

k  Deanev.  Clayton,  7  Taunt.  489.  1  Moore,  »  Id.  §  41.  56.  72. 

203.  S.  C.  '  Id.  Chap.  XVII.  §  22,  &c. 
»  Append.  Chap.  XLV.  §45. 
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After  final  jutlgment  signed,  execution  maybe  immediately  taken 
out  against  the  defendant's  person  or  goods  ;  but  in  order  to  charge 
him  in  execution,  or  bind  his  lands,  or  to  proceed  against  him  by 
action  of  debt  or  scire  facias  on  the  judgment,  or  against  his  bail  on 
their  recognizance,  or  if  a  writ  of  error  be  brought,  it  is  necessary  that 
the  judgment  should  be  entered  of  record  and  docketed,  and  the 
judgment  roll  carried  to  and  filed  in  the  treasury  of  the  court.  The 
judgment  book  produced  by  ihe  officer  of  the  court,  is  not  evidence  of 
the  judgment  entered  therein,  though  the  record  has  not  been  made  up, 
and  though  the  person  interested  in  proving  the  judgment  be  no  party 
to  the  action" :  and  it  seems,  that  any  person  who  is  interested  in  a 
judgment,  may  compel  the  plaintiff  to  enter  it  up^ 

The  judgment  after  verdict,  &c.  is  entered  on  the  issue  roll%  which 
from  thenceforth  is  called  the  judgment  roll ;  and  in  the  King's 
Bench,  if  the  roll  has  been  already  carried  in,  which  seldom  happens 
but  where  the  plaintiff  has  been  ruled  to  enter  the  issue,  the  postea  is 
taken,  with  the  master's  allocatur,  to  the  treasury  at  TVestminster, 
and  the  clerk  of  the  treasury  continues  the  proceedings,  and  enters  the 
judgment.  But  if,  as  is  more  frequently  the  case,  an  incipitur  only 
is  made  on  the  issue  roll,  at  the  time  of  passing  the  record  of  nisi 
prius,  the  whole  proceedings  are  to  be  entered,  beginning  with  the 
warrants  of  attorney'^.  The  proceedings  in  this  court  are  continued 
on  the  issue  roll,  after  the  award  of  the  venire  facias,  by  the  follow- 
ing entry :  Afterwards,  the  process  thereof  is  contimied  between 
the  parties  aforesaid,  of  the  plea  aforesaid,  by  the  jury  being 
respited  betvceen  them,  before  the  lord  the  king  at  Westminster,  or 
{by  original,)  wheresoever,  &c.  until  [the  return  of  the  distringas,] 
unless,  &c.  [a*  in  thejurata,]  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  for  default  of  the  jurors,  because 
none  of  them  did  appear:  At  which  day,  before  the  said  lord  the 
king  at  Westminster,  comes  the  said  ("plaintiff^,)  by  his  said  at- 
torney :  and  the  said  chief-justice,  [or  justices  of  assize,]  before 
whom  the  said  issue  was  tried,  sent  hither  his  [or  their]  record 
had  ill  these  words,  to  wit:  [then  follows  a  copy  of  ihe  postea,  from 
the  nisi  prius  record,  and  afterwards  the  final  jLldgraent^]  In  the 
Common  Pleas,  the  entry  is  as  fellows'^:  At  which  day,  the  jury 
between  the  parties  aforesaid,  of  the  plea  aforesaid,  was  there- 
upon put  in  respite  between  them,    until  this  day,    to  wit,   [the 

a  1  New  Rcp.C.  P.  474.  Ante,  603.  «=  Append.  Chap.  XXXIX.  §  1,   &c.   and 

h  Id.  ibid.  see  2  Saund.  254.  a.  (8.) 

c  Atlc,  787.  791,  2.  f  Xil.  Eut.  379. 
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return  of  the  habeas  corpora  juratorum,]  then  next  following, 
unless,  &c.  [as  in  the  jurata.]  And  now  here  at  this  day,  comes 
ihe  said  (plaintiff )  by  his  attorney  aforesaid ;  and  the  said  chief 
justice,  [or  justices  of  assizCjl  before  whom,  &c.  sent  hither  his  [or 
their]  record,  &c.  [as  in  the  King's  Bench.]  And  in  the  Common 
PJeas,  we  have  seen,  the  postea  is  left  with  the  clerk  of  the  judg- 
ments, who  enters  it  on  the  roll".  In  a  county  palatine,  an  entry  is 
made  on  the  roll,  of  the  record  being  sent,  with  the  postea  indorsed 
upon  it,  by  the  justices  before  whom  the  cause  was  tried,  on  a  day 
prefixed  to  the  parties  to  be  in  court,  to  hear  judgment''. 

At  common  law,  the  death  of  a  sole  plaintiff  or  defendant,  before  final 
judgment,  would  have  abated  the  suit :  but  as  the  judgment  relates  to 
the  first  day  of  term,  if  the  party  be  alive  after  that  day,  it  may  be 
entered,  and  costs  taxed  thereon,  after  his  death'^.  And  if  ehher 
])arty  had  died  in  vacation,  after  the  plaintiff  was  entitled  to  enter 
judgment  on  a  warrant  of  attorney'',  or  on  a  verdict  at  a  sitting  in 
term%  &c.  judgment  might  have  been  entered  that  vacation,  as  of  the 
preceding  term,  and  it  would  have  been  a  good  judgment  at  common 
law  as  of  the  preceding  term  ;  though  it  be  not  so,  upon  the  statute  of 
frauds,  in  respect  of  purchasers,  but  from  the  signing.  And  if  either 
party  die  after  a  special  verdict,  or  special  case,  and  pending  the  time 
taken  for  argument  or  advising  thereon,  or  on  a  motion  in  arrest  of 
judgment,  or  for  a  new  trial,  judgment  may  be  entered  at  common 
law,  after  his  death,  as  of  the  term  in  which  the  postea  was  return- 
able, or  judgment  wonld  otherwise  have  been  given,  nunc  pro  tunc^ ; 
that  the  delay  arising  from  the  act  of  tlie  court,  may  not  turn  to  the 
prejudice  of  the  party. 

So,  in  actions  against  executors  or  administrators,  if  the  application 
be  made  in  a  reasonable  time,  the  courts  will  give  the  plaintiff  leave  to 
enter  up  judgment  as  of  a  preceding  ter;ii,  when  it  was  signed,  nunc 
pro  tunc".  This  however  is  discretionary  in  the  courts  ;  and  being  a 
matter  of  indulgence,  they  have  sometimes  refused  to  allow  it,  after  a 
considerable  lapse  of  time,  where   the  delay  has  been   owing  to  the 

'^  Ante,  932.  f  1  Leon.    187.  Latch,  92.    1  Sid.  462.   1 

''Append.  Chap.XXXlX.  §  6,  &c.  Vent.  38.  90.  S.  C.  10  Mod.  30.  325.  1  Sir. 

<=1  Kenyon,  578.  427.  2   Sir.  917.    1    Kenyon,  Q53.    1   Bur. 

d  1  Ld.  Raym.  695.   1  Salk,   87;  3  Salk.  147.226.4  Bur.  2277.  1  East,  409.  Barnes, 

116.  2  Ld.Rayui.  766.  849.  7  Mod.  2.  93.  235.  261.  1  Taunt.  385. 

S.  C.  3  Salk.  159.  1   Salk.  401.  7  Mod.  39.  g6  Durnf.  &  East,   6.  Baker  v.  Baker  ex- 

S.  C.  3  P.  Wms.  399.  Willes,  427.  6  Durnf.  ecntrix,  H.    35  Geo.  IIL    K.  B.  Lloyd   v. 

&  East,  368.  7  Dnnif.  &  East,  20.  Howell,    administratrix,    H.  37    Geo.    HI. 

e  1  Salk.  401.  6  Mod.  191.  2  Ld.  Uayni.  K.  B,  and  see  4  Taunt.  702. 
869.  Barnes,  206. 


966  OF    JUDGMENTS. 

j)laintift'or  his  attorney*.  And  in  granting  this  indulgence,  the  courts 
will  take  care  that  it  shall  not  operate  to  the  prejudice  of  the  de- 
fendant, by  making  the  plaintiff  undertake  not  to  disturb  intermediate 
payments  made  by  the  defendant'',  or  impeach  judgments  obtained  in 
the  inlerval^.  In  an  action  of  debt  on  judgment,  the  court  of  King's 
Bench  would  not  give  leave  to  enter  up  the  judgment  nunc  pro  tunc, 
where  the  proceedings  were  stayed  pending  a  writ  of  error,  and  the 
plaintiff  died  before  the  affirmance  of  the  judgment''.  So,  if  the  plain- 
tiff die  after  a  verdict  for  the  defendant,  and  the  latter  do  not  enter  up 
judgment  within  two  terms  after  the  verdict,  pursuant  to  the  statute 
17  Car.  II.  c.  8.  §  1.  the  court  have  no  authority  to  permit  it  to  be 
entered  up  afterwards,  nunc  pro  tunc^.  And  in  general  it  should 
seem,  that  if  there  be  a  rule  for  judgment,  and  it  be  not  entered  for 
many  years,  the  court  will  not  sufTer  it  to  be  entered,  without  examin- 
ing how  it  came  not  to  be  entered  before^ 

When  either  party  dies  between  verdict  and  judgment ,  it  is 
enacted  by  the  statute  17  Car.  II.  c.  8,  that  "  his  death  shall  not  be 
"  alleged  for  error,  so  as  the  judgment  be  entered  within  two  terms 
"  after  the  verdict."  This  statute  does  not  seem  to  extend  to  non- 
suits :  And  in  the  construction  of  it  after  verdict,  it  has  been  holden 
that  the  death  of  either  party  before  the  assizes  is  not  remedied  ;  but 
if  the  party  die  after  the  assizes  begin,  though  before  the  trial,  that  is 
within  the  remedy  of  the  statute  ;  for  the  assizes  are  considered  but  as 
one  day  in  law,  and  this  is  a  remedial  act,  which  shall  be  construed 
favourahlys.  But  a  verdict  and  judgment  for  th.e  plaintifl'  were  set 
aside  by  the  court  of  Common  Pleas,  where  the  defendant  died  on  the 
night  before  the  trial  of  a  cause  at  the  sittings  in  term*'.  So,  if  a 
verdict  be  taken  for  the  plaintiff,  subject  to  a  reference,  and  one  of  the 
parties  die  before  any  award  is  made,  the  arbitrator,  we  have  seen', 
cannot  afterwards  proceed  to  make  an  award  ;  the  death  of  the  party 
operating  as  a  revocation  of  his  authority.  The  jiulgment  upon  this 
statute  is  entered  by  or  against  the  party,  as  though  he  were  alive'' ; 
and  it  should  be  entered,  or  at  least  signed',  within  two  terras  after 
the  verdict :  but  there  must  be  a  scire  facias  to  revive  it,  before  exe- 
cution". 

2  1    Str.    639.    Barne.-;,   262.  and  see   6           g  1  Salk.  8.  and  see  2  Ld.  Raym.  1415.  i« 

Mod.  191.  nolis.     T  Durnf.  &  East,  31. 

•>  6  Duinf.  &  East,  11.  »>  j  pos.  &  pui.  549. 

<^  Uoyd  V.  //c-u)€^.' administratrix,    H.   37  *  A nle,  STT.  S92. 

Geo.  III.  K.  B.  ^  1  Salk.  42.  401. 

d  1  Duruf.  &  East,  d37.  1  1  Sid.  385.  Barnes,  261. 

c  4  Taunt.  ■;02.  m  1  Wiis.  202. 

/  6  Mod.  bO. 
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By  a  subsequent  statute*  it  is  enacted,  that  "  in  all  actions  to  be 
**  commenced  in  any  court  of  record,  if  the  plaintiff  or  defendant 
**  happen  to  die  after  interlocutory  and  before  final  judgment,  the 
*'  action  shall  not  abate  by  reason  thereof,  if  such  action  might  have 
**  been  originally  prosecuted  or  maintained  by  or  against  the  ex- 
"  ecutors  or  administrators  of  the  party  dying;  but  the  plaintiff,  or> 
**  if  he  be  dead  after  such  interlocutory  judgment,  his  executors  or 
"  administrators,  shall  and  may  have  a  scire  facias  against  the 
**  defendant,  if  living  after  such  interlocutory  judgment,  or  if  he  died 
*'  after,  then  against  his  executors  or  administrators,  to  shew  cause 
"  why  damages  in  such  action  should  not  be  assessed  and  recovered 
"  by  him  or  them."  And,  by  the  same  statute'',  "  if  there  be  two  or 
"  more  plaintiffs  or  defendants,  and  one  or  more  of  them  die,  if  the 
*'  cause  of  action  survive  to  the  surviving  plaintiff  or  plaintiffs,  or 
*'  against  the  surviving  defendant  or  defendants,  the  writ  or  action 
*'  shall  not  be  thereby  abated  ;  but  such  death  being  suggested  upon 
"  the  record,  the  action  shall  proceed,  at  the  suit  of  the  surviving 
**  plaintiff  or  plaintiffs,  against  the  surviving  defendant  or  defen- 
**  dantsV  And  if  the  plaintiff  become  ibanfcrupi  after  interlocutory 
judgment,  his  assignees  may  proceed  to  final  judgment**  and  exe- 
cution', in  the  bankrupt's  name,  without  a  scire  facias.  So  where 
the  plaintiff,  after  verdict,  was  discharged  under  an  insolvent  act,  the 
court  of  King's  Bench  held  that  the  assignee  might  make  use  of  his 
name,  in  entering  up  judgment,  and  taking  out  execution^ 

The  judgment,  by  general  intendment  of  law,  has  relation  to  the 
first  day  of  the  term  whereof  it  is  entered^,  unless  any  thing  appear 
on  the  record,  shewing  that  it  cannot  have  that  relation*";  and 
as  against  the  defendant  and  his  heirs,  it  binds  a  moiety  of  all  the 
freehold  lands  and  tenements',  which  he  or  any  person  or  persons  in 

»8&9  W.  III.  c.  ll.§  6.  g  Cro.  Car.  102.   3  Salk.  212.    1    Wils. 

fc  §  7.  39.  1  Kenyon,  378.  T   Duinf.   &  East,  21. 

c  Append.    Chap.    XXIII.    §43.    Chap.  4  Moore,  430.  2  Brod.  &,  Bing.  33,  4.  S.  C. 

XXXI.  §  19.  21.  &c.  48.  Chap.  XXXIX.  §  I"  actions  by  original,  the  judgment  seems 

]].  to  relate  to  the  essoin  day;  in   actions  by 

••  2  Wils.  358.  372.  378.  i^iH,  to  the  first  day  in  full  term.  2   Saund. 

e  3  Durnf.   &  East,  437.  But  note,   there  148.  /.  Per  Duller,  J.  in  Richards  v.   Hin- 

was  a  *«>e /acias  after  judgment  to  warrant  ton,  E.  22  Geo.  III.   K.  B.  Petrie   v.  Lord 

execution,  in  the  cases  of  Bibbins  and  others  Porchester,  H.  E.   &  T.  23  Geo.  III.  K.    B. 

\.JIIanlU,  2  Wils.  372.  378.  and  Winter  and  2  Durnf.  &  East,  576.  1  Sel.  Pr.  8.  and  see 

others  v.  Kretckman,  2  Durnf.  &  East,   45.  7  Durnf.  &  East,  20. 
and  see  1  Mod.  93.  1  Vent.  193.  S.  C.  5  »•  3  Bur.  1596. 

Mod.  88.  1  Durnf.  &  East,  463.  i  Stat.  Westm.  2.   (13  Edw.   I.)  c.  18. 

*  AbbU    V.     Barnard,    M.   35  Geo.  III.  And  bringing  cfe6<  on  a  judgment  isno  waiver 

K.  B.  of  the  lien  created  by  it.  1  Salk.  80. 
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trust  for  Iiim%  was  or  were  seised  of,  at  or  after  the  time  to  which 
the  judgmeut  relates  :  And  a  court  of  equity  will  not  oblige  a  judg- 
ment creditor  to  wait,  till  he  is  paid  out  of  the  rents ;  but  will 
accelerate  the  payment,  by  directing  a  sale  of  the  moiety\  But 
copyhold  lands  are  not  bound  by  the  judgments  When  there  is  a 
te)'m  attendant  on  the  inheritance,  a  judgment  is  a  lien  on  the  inheri- 
tance, and  consequently  affects  the  term'' ;  but  generally  speaking,  a 
judgment  does  not  bind  leasehold  property,  which  is  affected  only  by 
the  writ  of  execution^ ;  and  as  against  purchasers,  by  the  delivery  of 
it  to  the  sheriff  ^ 

As  io  freehold  lands,  they  are  bound  at  common  law,  from  the 
time  of  the  judgment,  so  that  execution  may  be  had  of  these,  though 
the  party  aliene  bondjide  before  execution  sued  out^.  Therefore,  if 
a  man  has  judgment  for  a  debt,  and  the  debtor,  before  execution  sued, 
aliene  by  fine,  and^oe  years  pass,  yet  the  plaintiff  may  still  sue  out 
execution''.  But  if  one  article  to  buy  an  estate,  and  pay  the  purchase 
money,  and  afterwards  a  judgment  is  recovered  against  the  vendor  by 
a  third  person,  who  had  no  notice,  yet  this  judgment  shall  not  in 
equity  affect  the  estate ;  because  from  the  time  of  the  articles,  and 
payment  of  the  money,  the  vendor  was  only  a  trustee  for  the  pur- 
chaser'. In  such  case  however  it  must  be  understood,  that  the  con- 
sideration paid  is  somewhat  adequate  to  the  thing  purchased  ;  for  if 
the  money  be  but  a  small  sum,  in  respect  of  the  value  of  the  land^ 
this  shall  not  prevail  over  a  mesne  judgment  creditor*^ :  and  a  mort- 
gagee for  a  valuable  consideration,  and  without  notice,  shall  take 
place  of  the  intended  purchaser  ;  for  in  this  case,  the  money  is  lent 
upon  the  title  and  credit  of  the  estate,  and  attaches  upon  the  land  ; 
but  it  is  not  so  in  the  case  of  a  judgment  creditor,  who  (for  aught 
that  appears,)  might  have  taken  out  execution  against  the  person  or 
goods  of  the  party  that  gave  the  judgment ;  and  a  judgment  is  only 
a  general  security,  not  a  specific  lien  upon  the  land'. 

If  A.  and  B.  recover  several  judgments  against  C.  and  A.  sue  out 
an  elegit,  and  have  a  moiety  of  C.'s  lands  delivered  to  him,  and  then 
B.  sue  out  an  elegit,  the  sheriff  it  seems  can  only  extend  a  moiety  of 

a  Stat.  29  Car.  II.  c.  3.  §  10.  306.  310,450,  &c. 

^  2  Atk.  610.  Amh.  17.  S.  C.  s  2  Saund.  7.  (3). 

c  1  Rol.  Abr.  888.  3  Blac.  Com.  419.  ''  1  Chan.  Cas.  268.  1  Mod.  217. 

*•  2  Vern.  525.  «  1  P.  Wins.  278.  10  Mod.  468.  2  E«j^ 

e  Godb.     161.8   Co.   171,    2    Nels.  Abr.  Cas.  Abr.  683. 
783.  k  1  P.  Wins.  282. 

f  Stat.  29  Car.    11.    c.   5.    §   16.  3  Atk.  »  Jd.  279, 

739.  and  see  1  Vez.   1C5.  Su-d.    K  &  P. 
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the  remaining  lands*.  But  if  A.  have  two  judgments  against  C.  and 
in  the  same  term  take  out  two  elegits,  on  the  one  he  may  have  a 
moiety  of  the  whole,  and  on  the  other  the  other  moiety,  and  is  not 
restrained  on  the  latter,  to  a  moiety  of  the  moiety  ;  for  in  judgment 
of  law,  the  whole  term  is  but  as  one  day^.  On  lending  money  there- 
fore, if  the  lender  take  two  several  bonds  and  warrants  of  attorney, 
one  for  a  part,  the  other  for  the  residue  of  the  money,  and  enter  up 
two  several  judgments  thereon,  of  the  same  term,  he  may  take  (he 
whole  of  the  defendant's  lands  upon  them*^. 

By  the  statute  21  «/ac.  1.  c.  19.  §  9.  "creditors  having  security 
"  by  judgment,  &,c.  whereof  there  is  no  execution  or  extent  served 
"  and  executed  upon  any  of  the  lands,  &c.  of  the  bankrupt,  be- 
"  fore  such  time  as  he  shall  become  bankrupt,  shall  not  be  relieved 
*•  upon  any  such  judgment,  &c.  for  any  more  than  a  rateable  part 
"  of  thefr  just  and  due  debts,  with  the  other  creditors  of  the  bank- 
*'  rupt."  And  therefore,  where  A.  a  trader,  seised  of  lands  in  fee, 
gives  a  judgment  to  B.  and  then,  in  consideration  of  5000Z.  paid 
down,  650/.  to  be  paid  at  Christmas,  articles  to  sell  the  lands  to 
C.  and  let  him  into  possession  at  Michaelmas,  and  afterwards 
becomes  bankrupt,  the  judgment  not  being  served  and  executed, 
and  the  650/.  remaining  unpaid  ;  B.  shall  only  come  in  pro  rata 
with  the  rest  of  the  creditors  :  the  words  of  the  statute  21  Jac.  1.  c. 
19.  §  9.  being  full  and  plain,  that  all  the  creditors  of  a  bankrupt, 
unless  there  is  a  mortgage,  shall  be  eipially  paid*^.  But  if  A.  a 
trader  confess  judgment  to  B.  and  then  sell  and  convey  the  land,  for 
a  valuable  consideration,  to  C.  and  afterwards  become  bankrupt,  it 
seems  that  the  judgment  creditor  shall  extend  the  land  in  the  hands  of 
C  who  bought  prior  to  the  bankruptcy,  this  not  prejudicing  the  other 
creditors. 

On  a  judgment  against  A.  upon  his  own  bond,  a  moiety  only  of 
his  freehold  property  can  be  taken,  in  the  hands  of  his  heir^  But 
if  a  judgment  be  obtained  against  an  heir,  on  the  obligation  of  his 
ancestor,  the  plaintift'  was  at  common  law  entitled  to  execution  out 
of  the  whole  of  the  property,  which  he  had  by  descent,  at  the  time  of 
issuing  the  original  writ*",  or  filing  the  bilh.  And,  by  the  statute 
3  W.  &  M.  c.  14.  §  5.  "  in  all  cases  where  any  heir  at  law  shall 

a  Cro.  Eliz,  413.  2  Bac.  Abr.  330.  Gilb.  <»  1  P.  VVms.  737.  739. 

Exec.  35,  6.     But  qn.  whether  it  must  not  *  Dyer,  271.  a.  Carth.  107.  3  Bac.  Abr. 

be  understood  in  this  case,  that  the  elegils  25. 
were  sued  out  in  different  terms?  fPlowd.44l.  Co.  Lit.  102.  a.  b.  3  Co. 

b  Hardr.  23.  12.  a.  2  Atk.  609,  10.  Atnb.  16,  17.  S.  C. 

c  Gilb.  Exec.  j6.  S  Caith.  245.  and  see  2  Saund.  7.  (4J. 
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"  be  liable  to  pay  the  debt  of  his  ancestor,  in  regard  of  any  lands 
"  tenements  or  hereditaments  descending  to  him,  and  shall  sell, 
"  aliene  or  make  over  the  same,  before  any  action  brought  or  pro- 
"  cess  sued  out  against  him,  such  heir  at  law  shall  be  answerable 
♦*  for  such  debt  or  debts,  in  an  action  or  actions  of  debt,  to  the  value 
**  of  the  said  land,  so  by  him  sold,  aliened  or  made  over ;  in  which 
"  cases  all  creditors  shall  be  preferred,  as  in  actions  against  ex- 
"  ecutors  and  administrators :  and  such  execution  shall  be  taken 
*'  out,  upon  any  judgment  or  judgments  so  obtained  against  such 
*'  heir,  to  the  value  of  the  said  land,  as  if  the  same  were  his  own 
*'  proper  debt  or  debts  :  saving  that  the  lands,  tenements,  and  he- 
"  reditaments,  bona  fide  aliened  before  the  action  brought,  shall  not 
*'  be  liable  to  such  execution."  A  bond  therefore,  is  in  some  cases  a 
preferable  security  to  a  judgment. 

And,  for  more  effectually  securing  the  payment  of  the  debts  of 
traders,  it  is  enacted  by  the  statute  47  Geo.  III.  sess.  2.  c.  74.  that 
"  when  any  person,  being  at  the  time  of  his  death  a  trader  within  the 
"  true  intent  and  meaning  of  the  laws  relating  to  bankrupts,  shall  die 
"  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements, 
*'  hereditaments,  or  other  real  estate,  which  he  shall  not  by  his  last 
"  will  have  charged  with,  or  devised  subject  to  or  for  the  payment  of 
"  his  debts,  and  which  before  the  passing  of  this  act  would  have  been 
**  assets  for  the  payment  of  his  debts  due  on  any  specialty  in  which 
"  the  heirs  were  bound,  the  same  shall  be  assets,  to  be  administered 
"  in  courts  of  equity,  for  the  payment  of  all  the  just  debts  of  such 
"  person,  as  well  debts  due  on  simple  contract  as  on  specialty  ;  and 
*'  that  the  heir  or  heirs  at  law,  devisee  or  devisees,  of  such  debtor 
*'  shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of 
"  the  creditors  of  such  debtor,  whether  creditors  by  simple  contract 
*'  or  by  specialty,  as  they  were  before  the  passing  of  this  act  liable  to, 
"  at  the  suit  of  creditors  by  specialty  in  which  the  heirs  were  bound  : 
*'  Provided  always,  that  in  the  administration  of  assets  by  courts  of 
"  equity,  under  and  by  virtue  of  this  act,  all  creditors  by  specialty, 
*'  in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the 
"  debts  due  to  them,  before  any  of  the  creditors  by  simple  contract, 
*'  or  by  specialty  in  which  the  heirs  are  not  bound,  shall  be  paid  any 
"  part  of  their  demands." 

The  judgment  against  an  heir,  on  the  bond  of  his  ancestor,  is 
general  or  special^.  In  debt  against  an  heir,  who  pleaded  riens  per 
dihcent,  or  any  other  plea  which  was  false  within  his  own  know- 

»  2  Kol.  Abr.  70,  71.  and  see  Vin.  Abr.  tit.  Heir,  C.  Bac,  Abr.  tit.  Heir  and  Ancestor,  II. 
2  Wms.  Sauiid.  7.  (4). 


OF  JUDGMENTS.  971 

ledge,  and  found  against  him,  the  judgment  at  common  law  was 
general,  to  recover  the  debt  ;  and  not  special,  to  be  levied  of  the  lands 
descended*.  So,  if  judgment  be  given  against  an  heir  by  nihil  dicit\ 
or  twn  sum  informatus" ,  or  by  confession,  without  shewing  in  certain 
what  assets  he  has  by  descent^*,  the  judgment  is  general  :  And  if  the 
})rofits  of  the  lands  descended,  from  the  death  of  the  ancestor  to  the 
time  of  bringing  the  action,  are  sutficient  to  satisfy  the  demand,  and 
the  plaintiff  will  shew  it  to  the  court,  in  an  action  of  debt  against  an 
heir,  and  the  defendant  cannot  deny  it,  the  plaintiff  shall  have  a 
general  judgment,  and  execution  presently".  But  in  an  action  oi' debt 
against  an  heir,  if  he  acknowledge  the  action,  and  shew  the  certainty 
of  the  assets  which  he  has  by  descent,  the  judgment  shall  be  special, 
to  recover  the  debt,  to  be  levied  of  the  lands  descended*^:  And  if  the 
defendant  plead  non  est  factum,  or  any  other  plea  which  is  not  false 
within  his  own  knowledge,  there  shall  be  a  like  judgment^. 

By  the  statute  3  W.  &  M.  c.  14.  §  6.  "  where  any  action  of  debt 
*'  upon  specialty  is  brought  against  an  heir,  he  may  plead  riens  per 
*'  discent,  at  the  time  of  the  original  writ  brought,  or  the  bill  filed 
"  against  him  ;  and  the  plaintiff  in  such  action  may  reply,  that  he  had 
*'  lands,  tenements  or  hereditaments  from  his  ancestor,  before  the 
"  original  writ  brought,  or  bill  filed  ;  and  if,  upon  issue  joined  there- 
"  upon,  it  be  found  for  the  plaintiff,  the  jury' shall  inquire  of  tiie  value 
*'  of  the  lands,  tenements  or  hereditaments  so  descended,  and  there- 
"  upon  judgment  shall  be  given,  and  execution  awarded,  as  therein 
"  directed  ;  but  if  judgment  be  given  against  such  heir,  by  confession 
"  of  the  action,  without  confessing  the  assets  descended,  or  upon 
"  demurrer,  or  nihil  dicit,  it  shall  be  for  the  debt  and  damao-es 
"  without  any  writ  to  inquire  of  the  lands,  tenements  or  heredita- 
"  ments  so  descended."  By  this  statute,  the  form  of  the  judgment 
at  common  law  is  altered,  on  a  plea  of  riens  per  discent,  when  a 
verdict  is  found  for  the  plaintiff,  on  a  replication  that  the  defendant 
had  assets'* :  And  the  judgment  against  a  devisee  upon  this  statute,  is 
the  same  as  against  an  heir'. 

The  relation  of  judgments  at  common  law,  to  the  first  day  of  the 
term,  is  taken  away,  as  against  purchasers,  by  the  statute  of  frauds 
and  perjuries'* ;   by  which  it  is  enacted,  that  "  the  judge  or  oflicer  who 

*  Dyer,  149.    a.   Bro.  Abr.  tit.    Assets  per  g  Cro.  Car.  436,  T. 

discent,  3.  "  2  Saund.  8.  b.  (4). 

b  Dyer,  344.  a.  b.  Plowd,  440.  Cro.  Eliz.  «  See  the  statute,  §  3,  7. 

692.  k  29  Car.  II.  c.  3.  §  14,  15.  extended  to 

o  Dyer,  344.  a.  b.  Plowd.  440,  Wales,  and  the  counties  palatine,  by  the  8 

d  /cl.  ibid,  but  see  Dyer,  149.  a.  Geo.  I.  c.  25.  §  6.  and  aee  2  Saund,  7.  (5), 

«  Dyer,  344.  b.  Sugd.  V.  &  P.  446,  7. 
'  2  Rol.  Abr.  70.  Dyer,  149.  a.  373.  b. 
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"  shall  sign  any  judgments,  shall,  at  the  signing  of  the  same,  set 
"  down  the  day  of  the  month  and  year  of  his  so  doing,  upon  the 
"  paper-book,  docket,  or  record  which  he  shall  sign  :  which  day  of 
"  the  month  and  year  shall  be  also  entered,  upon  the  margent  of  the 
*•  roll  of  the  record  where  the  said  judgment  shall  be  entered':  And 
"  such  judgments,  as  against  purchasers  bond  Jide,  for  valuable 
"  considerations,  of  lands,  tenements  or  hereditaments  to  be  charged 
"  thereby,  shall  in  consideration  of  law  be  judgments  only  from  such 
"  time  as  they  shall  be  so  signed,  and  shall  not  relate  to  the  first  day 
"  of  the  term  wliereof  they  are  entered,  or  the  day  of  the  return  of 
<'  the  original,  or  filing  the  bail." 

Tiiis  statute  is  confined  to  purchasers  ;  and  does  not  apply,  as 
between  the  parties  to  the  suit.  Therefore,  if  the  defendant  die  in  va- 
cation, judgment  may  still  be  entered  after  his  death,  as  of  the  pre- 
ceding term,  when  he  was  living;  and  it  will  be  a  good  judgment  at 
common  law,  as  of  that  terra'' ;  but  then,  the  roll  ought  to  be  brought 
in  and  filed  before  the  essoin-day  of  the  subsequent  terra*^ :  And  it 
seems,  that  if  judgment  be  signed  in  term  time,  and  in  the  subsequent 
vacation  the  defendant  sell  lands,  and  before  the  essoin-day  of  the 
next  terra  the  plaintiff'  enter  his  judgment,  it  shall  affect  the  lands  in 
the  hands  of  the  purchaser**. 

The  operation  of  judgments  upon  purchasers  and  mortgagees,  is 
still  further  limited  and  restrained  by  the  4  &  5  W.  &  M.  c.  20.  §  3- 
by  which  it  is  enacted,  that  "  no  judgment  not  doggeted  and  entered, 
"  in  the  books  kept  for  that  purpose,  according  to  that  act,  shall  af- 
"  feet  any  lands  or  tenements,  as  to  purchasers  or  mortgagees,  or 
"  have  any  preference  against  heirs,  executors  or  administrators,  in 
*'  the  administration  of  their  ancestors,  testators,  or  intestates 
"  effects."  By  this  statute,  a  debt  on  judgment  against  a  testator  or 
intestate,  not  docketed  according  to  the  direction  of  the  statute,  is 
put  on  a  level  with  simple  contract  debts  :  and  therefore,  on  a  plea  of 
plene  administravit,  to  debt  on  judgment  against  the  intestate,  not 
docketed,  the  defendant  may  give  in  evidence  payment  of  bond  and 
other  specialty  debts,  which  exhausted  all  the  assets'".  And  where 
leave  was  given  to  enter  up  judgment  as  of  a  preceding  term,  nunc 

a  See  R.  T.   29  Car.  II.  reg.  5.  C.  P.    for  <=  1  Salk.  87.   2  Ld.  Raym.  830.    6  Mod. 

the  better  observation  of  this  statute.    Ante,  191. 

789.  *^  6  Mod.   191.  and  see  Sugd.   V.  &  P. 

b  1  Salk.  87.   3  Salk.  116.    1  Ld.   Raym.  448,  9. 

C95.  2  Ld.  Raym.   7G6.   849.   869.    7  Mod.  e  ,5  Diunf.  &  East,  3S4,  1  Esp.  Rep.  313. 

2.  93.  S.  C.  1  Salk.  401.  7  Mod.    39.  S.  C.  S.  C.  1  Bos.  &  Piil.  307.    and  sec  2  Saund. 

3  Salk.  159.  3  P.  Wins.   399.   VVilics,  428.  7.(5). 
6  Diiinf.  &  East,  368.  7  Durnf.  &  East,  2V 
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pro  tunc,  Ihe  court  of  King's  Bench,  in  order  that  it  might  not 
affect  purchasers  and  mortgagees,  ordered  it  to  be  docketed  of  the 
term   in  which  the  application  was  made^ 

The  dogget,  or  as  it  is  commonly  called,  tiie  docket  or  docquet,  is 
an  index  to  the  judgment,  invented  by  the  courts  for  their  own  ease, 
and  the  security  of  purchasers,  to  avoid  the  trouble  and  inconveni- 
ence of  turning  over  the  rolls  at  large''.  The  practice  of  docketing 
judgments  seems  to  have  first  obtained  as  early  as  the  reign  of  King 
Henry  the  eighth%  in  the  court  of  Common  Pleas,  where  the  dockets 
are  entered  on  a  separate  roll,  called  the  docket  roll,  or  common 
docket ;  which  is  of  so  high  an  authority,  as  even  to  warrant  an 
amendment  of  the  judgment  itself^  But,  in  the  King's  Bench,  the 
docket  was  originally  nothing  more  than  a  note  on  parchment  or 
paper,  containing  the  christian  and  surnames  of  the  plaintiff  and 
defendant,  the  debt  and  damages  recovered,  with  the  term  and  num- 
ber of  the  judgment  rolP.  By  a  subsequent  regulation,  the  defend- 
ants' names  were  required  to  be  entered  in  a  remembrance  or  docket 
alphabetically,  for  better  finding  out  the  judgments'.  And  at  length, 
by  the  statute  4  &  5  VV.  &  M.  c.  20.  §  2.  made  perpetual  by  the  7 
&  8  W.  III.  c.  36.  §  3.  it  was  enacted,  that  "  the  clerk  of  the  essoins 
"  of  the  court  of  Common  Pleas,  and  the  clerk  of  the  doggets  of  the 
"  court  of  King's  Bench,  &c.  shall  make  an  alphabetical  dogget,  by 
"  the  defendants'  names,  of  all  the  judgments  entered  in  their  re- 
"  spective  courts,  of  Michaelmas  and  Hilary  terms,  before  the  last 
"  day  of  the  ensuing  terms  ;  and  of  the  judgments  of  Easter  and 
"  Trinity  terms,  before  the  last  day  of  Michaelmas  term  ;  under 
"  the  penalty  of  lOOZ. ,  which  dogget  shall  contain  the  names  of  the 
"  plaintiff  and  defendant,  with  the  addition  of  tlie  latter,  (if  in  the 
"  record  of  the  judgment,)  the  debt  damages  and  costs  recovered, 
"  the  venue  and  number  of  the  judgment  roll ;  and  shall  be  fairly  put 
*'  into  and  kept  in  books  in  parchment,  to  be  searched  and  viewed  by 
*'  all  persons,  at  reasonable  times,  paying  for  every  term's  search 
*'  four  pence  and  no  more^." 

This  statute  did  not  supersede  the  former  practice,  of  docketing 
the  judgment  in  parchment  or  paper,  which  is  stiil  necessary  to  be 
done  by  the  attornies,  on  entering  and  bringing  in  their  rolls  ;  but 
Avas  intended  to  operate,  in  addition  to  that  practice,  by  requiring  (he 
dockets  to  be  entered  in  alphabetical  order,    by  the  officers  of  the 

a  Baker  v.  Baker,  executrix,  H.   35  Geo.  '  R,  E.  IT  Jac.  I.  K.  B. 

III.  K.  B.  *  R.  K.  1637.  K.  B. 

»>  Gilb.  C.  P.  164,  5.  Sugd.  V.  ic  P.  443.  s  See  R.  E.  5  W.  &  M.  reg.  1.  K.  B.  reg. 

"^  Ante, 159,  90.    789.  (gj.  2.  C.  P.  for  the  better  observation  of  this 

<1  T.  Raytn.  39.   1  Sid.  70.  Cro,  Car.  574.  statute.  Ante,  789,  90. 
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court\  Before  the  making  of  this  statute,  the  judgment  bound  the 
lands,  and  tlie  docket  was  nothing  more  tlian  an  index  to  find  it 
readily^  But  now  it  is  deemed  necessary,  that  the  judgment  should 
be  docketed,  in  order  to  bind  the  lands,  as  to  purchasers  and  mort- 
gagees :  And  if  it  be  not  docketed'^,  or  if  there  be  a  false  docket, 
which  is  as  none"*,  though  a  right  judgment,  the  purchasers  or  mort- 
gagees will  be  safe  ;  and  in  the  latter  case,  the  party  grieved  must 
take  his  remedy  against  the  attorney  or  officer,  for  not  docketing  it 
truly. 

The  judgment  should  be  docketed  at  the  time  of  bringing  in  the 
roll,  or  entering  it  thereon,  if  already  brought  in  :  And  it  has  been 
said,  that  judgments  cannot  be  docketed  after  the  time  mentioned  in 
the  act ;  and  that  the  practice  of  the  clerk's  docketing  them  after  that 
time  is  only  an  abuse,  for  the  sake  of  their  fees,  and  ineffectual  to  the 
party^  But  though  the  judgment  be  not  docketed,  yet  under  cir- 
cumstances, a  purchaser  with  notice  may  be  affected  by  it  in  a  court 
of  equity.  Thus,  where  a  bill  in  equity  was  filed,  to  have  satisfaction 
of  a  judgment,  against  a  purchaser  of  the  equity  of  redemption  of 
land,  or  to  redeem  incumbrances,  &c.  and  it  appeared  that  the  ])ur- 
chase  was  made  in  1718,  and  the  judgment  not  docketed  till  1721  ; 
the  defendant  insisted  on  the  statute  4  &  5  W.  &  M.  c.  20.  :  On  the 
other  hand  it  was  contended,  that  the  defendant  (the  purchaser,)  had 
notice  of  this  judgment,  and  an  allowance  for  it  in  the  purchase,  and 
that  raised  an  equity  for  the  plaintiff  against  him.  By  Lord  Chan- 
cellor Macclesfield :  "  It  is  plain  the  defendant  had  notice  of  the 
judgment,  and  did  not  pay  the  value  of  the  estate,  and  that  is  a  strong 
presumption  of  an  agreement  to  pay  off  the  judgment ;  and  since  the 
plainlifF  cannot  proceed  at  law  against  the  defendant  upon  the  judg- 
ment, for  want  of  docketing  it  in  due  time,  he  ought  to  be  relieved  in 
a  court  of  equity  :"  Decreed,  that  the  defendant  pay  to  the  plaintiff, 
the  money  bond  fide  due  upon  the  judgment^ 

If  an  attorney  neglect  to  enter  and  docket  the  judgment  in  due 
time,  by  which  a  loss  arises  to  his  client,  it  seems  that  he  is  liable  to 
an  action' :  And  Lord  Mansfield  intimated,  that  it  very  much  con- 

»  Sugd.  V.  &  P.  448.  Vin.  Abr.  p.  54.  2  Eq.  Cas.  Abr.  592.  where 

•>  Gilb.  C.  P.  1G5.  it  js  said,  that  the  statute  being  express  and 

*=  1  Str.  659.  and  see  Barnes,  261,  2.  positive,  that    a    jndgment   shall  not  bind 

'' 1   Bac.  Abr.  103.    Gilb.  C.  P.   165.    1  lands,  without  being  docketed,  notice  to  the 

Wils.  61.  2  Str.  1209.  S.  C.  purchaser,    or    no    notice,   is    immaterial, 

e  7  Vin.  Abr.  54.  pL  6.  2  Eq.  Cas.  Abr.  Tamen  queer e ;  and  see  Cowp.  712.  Sugd.  /^. 

592.  pi.  8.  Sugd.  V.  &  P.  448.  564.  &  P.  449,  50. 

f  7  Vin  Abr.  p.  53.  2  Eq.  Cas.  Abr.  684.  8  l  str.  639.  Sugd.  V.  &  P.  311. 

and  see  Sugd.  V.  &  P.  449,  50.  but  see  7 
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cerned  the  chief  clerk  to  take  care  that  judgments  be  actually  entered 
upon  the  roll  in  due  time,  and  docketed  ;  for  that  after  he  has  received 
his  fees  for  making  such  entry,  he  would  be  liable  to  an  action  upon 
the  case,  to  be  brought  by  a  purchaser,  who  should  have  become 
charged  with  it,  and  had  searched  the  roll,  without  finding  it  entered 
up :  And  he  said,  that  the  attorney  who  had  undertaken  to  do  this, 
and  neglected  it,  would  be  liable  indeed  to  the  chief  clerk  ;  but  still 
the  chief  clerk  would  be  liable  to  the  purchaser,  who  had  suffered  by 
this  neglect*. 

There  is  still  another  circumstance  necessary  to  give  effect  to  the 
judgment,  as  against  purchasers  and  mortgagees  of  lands  in  Middle^ 
sea;  and  Yorkshire;  namely,  that  it  should  he  registered :  for,  by 
the  5  Ann.  c.  18.  §  4.  and  several  subsequent  statutes'*,  "  no  judg- 
"  raent  shall  affect  or  bind  any  manors,  lands,  tenements  or  heredita- 
"  ments,  in  those  counties,  but  only  from  the  time  that  a  memorial 
"  of  such  judgment  shall  be  entered  at  the  register  office,  in  such 
**  manner  as  therein  is  directed."  But  none  of  the  acts  extend  to 
copyhold  estates  ;  or  to  leases  at  rack  rents,  or  not  exceeding  twenty 
one  years,  where  the  actual  possession  and  occupation  go  along  with 
the  lease.  The  act  for  the  county  of  Middlesex  does  not  extend  to 
any  of  the  chambers  in  Serjeants*  Inn,  the  inns  of  court,  or  inns  of 
Chancery".  And  although  a  judgment  be  not  duly  registered,  yet  a 
purchaser  with  notice  will  be  affected  by  it,  in  a  court  of  equity**.  But 
docketing  a  judgment  was  holden,  by  Lord  Chancellor  Talbot,  not  to 
amount  to  constructive  notice  ;  for  judgments  he  said  are  infinite*. 

A  mere  miscalculation  of  the  damages  recovered,  will  not  avoid  a 
judgment^  And,  during  the  same  term  in  which  the  judgment  is 
given,  it  is  amendable  at  common  law,  in  form  or  in  substance^ ;  but 
after  that  term,  it  is  amendable  no  further  than  is  allowed  by  the 
statutes  of  amendments'^.  Upon  these  statutes  it  has  been  holden, 
that  if  there  be  any  thing  to  amend  by,  the  judgment  may  be  amended 
in  point  of  form,  for  the  misprision  of  the  clerk';  and  it  is  amendable 
by  the  verdict*".  Where  the  defendant  in  replevin  made  cognizance 
for  rent  in  arrear,  and  the  jury  found  a  verdict  for  him,  and  damages 

•2  Bur.  722.  71. 

«>  6  Ann.  c.  35.  §  19.  7  Ann.  c.  20.  §  18.  •^  2  Eq.  Cas.  Abr.  6S2.  but  see  Amb.  630. 

8  Geo.  II,  c.  6.  §  I.  18.     For  the  mode  of  *^  5  Brod.&  Ring.  309. 

registering  judgments,  see  1  Sel.  337.  Imp.  8  s  Co.  157.  Gilb.  C.  P.  103. 

K.  B.  443,  4.   Append.  Chap.  XXXIX.  §  ''  1  Wils.  61.  2  Sir.   1209.  S.  C.  4  Bur. 

32,  &c.  19SS.  1  Marsh.  183. 

c  Sugd.  V.  &  P.  459.  And  see  further,  as  *  2  Str.  1132.  1156.    1182.  5   Bur.   2730. 

to  these  exceptions,  id.  463,  4,  5.  1  Durnf.  &  East,  783,  6  Diunf.  &  East,  1. 

^  Cowp.  712.  and  see  Sugd.  V.  &  P.  470,  ^  2  Str.  787.  Ante,  770. 
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to  the  amount  of  tlie  rent  claimed  in  his  cognizance,  witliout  finding 
either  the  amount  of  the  rent  in  arrear  or  the  value  of  the  cattle  dis- 
trained, and  judgment  was  entered  for  the  damages  assessed,  the  court 
of  King's  Bench  permitted  the  defendant  to  amend  his  judgment,  and 
to  enter  a  judgment  pro  retorno  habendo,  after  a  ivrit  of  error  brought^. 
So,  where  the  jury  by  mistake  give  damages  in  a  penal  action,  the 
plaintiff  may  enter  a  remittitur  of  the  damages  on  the  record,  after  it 
is  carried  by  writ  of  error  to  the  King's  Bench  ;  and  the  transcript 
may  be  made  conformable  thereto^  And  where  a  verdict  was  given 
for  a  sum  exceeding  the  damages  in  the  declaration,  and  judgment 
entered  for  the  same,  and  a  writ  of  error  upon  the  judgment,  assigning 
that  for  cause,  the  court  allowed  the  plaintiffs  to  amend  the  judgment 
and  transcript,  in  a  term  subsequent  to  that  in  which  the  judgment 
was  signed,  by  entering  a  remittitur  for  the  excess".  But  where  an 
executor  pleaded  a  false  plea  of  judgment  recovered  against  himself, 
on  which  judgment  was  entered  up  against  him  for  the  debt  and 
damages,  de  bonis  testatoris  si,  et  si  non,  de  bonis  propriis,  and 
words  were  afterwards  interlined  in  the  judgment  roll,  by  which  the 
judgment  de  bonis  propriis  was  confined  to  the  damages  only ;  the 
court  of  Common  Pleas,  on  motion,  would  not  strike  out  the  words 
which  had  been  interlined  ;  it  not  appearing  by  whom  the  interlinea- 
tion had  been  made,  and  the  judgment  being  of  six  years  standing*^. 
And  where  a  plea  was  pleaded  to  the  whole  declaration,  but  the 
matter  of  the  plea  was  in  truth  but  an  answer  to  part,  and  a  verdict 
was  obtained  and  judgment  given  for  the  plaintiff,  and  a  writ  of  error 
brought,  the  court  refused  to  allow  an  amendment  in  the  record,  by 
inserting  a  judgment  by  nil  dicit  to  the  part  unanswered,  on  the  ground 
that  such  amendment  was  unnecessary^  In  a  qui  tarn  action  for  a 
penalty,  on  the  statute  of  usury,  it  is  not  cause  of  error  to  enter  a 
judgment  of  misericor<iiV;  or,  in  other  actions,  that  the  plaintiff  is 
adjudged  to  be  in  misericordid,  instead  of  the  defendant".  The  want 
of  a  capiatur  or  misericordia,  or  the  substitution  of  one  for  the  other, 
is  aided  by  the  statutes  of  jeofails*" ;  which  have  been  construed  to 
extend  to  the  addition  of  a  capiatur^  where  none  lies' :  And  the  loss 
of  the  judgment  roll  may  be  supplied  by  a  new  entry". 

"  3  Durnf.  &  East,  349.  g  2  H.  Blac.  312. 

^  1  Marsh.  180.  h  16  &  17  Car.  II.  c,  8.  4  Ann.  o.  16.  §  2. 
c  4  Maule  &  Sel.  94.  but  see  2  Chit.  Rep.       And  as  to  the  capias  pro  fine,  in  actions  of 

24.  trespass,  &c.  and  the  abolition  of  it  by  sta- 

«*  5  Taunt.  554.  1  Marsh.  211,  S.  C.  tiite  5  W,  &.  M.  c.  12.  see  2  Saund.  193,  (1). 

e2  Chit,  Rep.  30.  '   l  Str.  313. 

f  6  Durnf,  8c  East,  255.  k  Id.  141.  2  Str.  833.   2  Bur.  722. 
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When  the  existence  of  a  judgment  is  put  in  issue,  upon  a  plea  or 
replication  of  nuZ  tiel  recordy  it  must  be  proved  by  the  production  of 
the  record  itself;  which  is  inspected  by  the  court  wherein  it  is,  if  it 
he  a  record  of  the  same  court,  or,  if  of  a  different  court,  a  certiorari 
must  be  sued  out  for  bringing  it  in*:    And  if  it  be  a  record  of  an  i/i/b- 
rior  court,  the  certiorari  may  be  issued  out  of  the  suj)erior  one ;   but 
if  it  be  of  a  superior  court,  or  court  of  equal  jurisdiction,  there  is  no 
way  to  have  it,  but  by  certiorari  and  mittimus  out  of  Chancery''. 
When  the  existence  of  a  judgment  however  is  not  denied,  but  it  is 
merely  stated  by  way  of  inducement  to  the  action,  or  wanted  to  prove 
the  fact  of  the  recovery,  a  sworn  copy  of  it  will  be  sufficient  evidence 
for  a  jury*^ ;  and  it  may  be  proved,  as  other  transcripts,  by  a  witness 
who  has  compared  the  copy,  line  for  line,  with  the  original,  or  has 
examined  the  copy,  while  another  person  read  the  original'^ :  But  no 
copy  of  that  so  examined,  however  authenticated,  is  admitted*.     And 
it  is  necessary  that  the  record  should  be  drawn  up  in  form,  before  a 
copy  of  it  is  given  in  evidence  ;  for  though,  by  the  practice  of  the 
courts  at  Westminster^  the  party  may  take  out  execution  immediately 
after  the  judgment  is  signed  by  the  proper  officer,  yet  it  is  not  a  per- 
fect and   permanent  record,   till   the  roll  is  brought  into  court  and 
filed*.     A  judgment-paper  therefore,  signed  by  the  officer,  is  not  evi- 
dence of  a  judgment^ :  and  a  verdict  will  not  be  admitted  in  evidence, 
without  also  producing  a  copy  of  the  judgment  founded  thereon.   The 
production  of  the  postea  alone  is  not  sufficient  :  for  it  may  haj)pen 
that  the  judgment  was  arrested,  or  a  new  trial  granted''.     But  this 
rule  will  not  apply  to  the  case  of  a  verdict  on  an  issue  directed  out  of 
Chancery,  as  it  is  not  usual  to  enter  up  judgment  in  such  case  ;  and 
therefore  the  decree  of  the    court   must  be  siiewn,  which  will  be  a 
sufficient  proof  that  the  verdict  was  satisfactory,  and  stands  in  force*. 
And  though  the  nisi  prius  record,  with  the  postea  endorsed  thereon, 
is  not  evidence  of  the  verdict,  it  is   sufficient  to  prove  that  the  cause 
came  on  to  be  tried'',  or  the  day  of  trial'.     It  is  also  a  rule,  that  when, 
by  the  practice  of  the  court,  the  minutes  arc  considered  as  the  judg- 
ment itself,  and  it  is  not  usual   to  make  any  further  entry,  copies  of 
such  minutes  may  be  given   in   evidence  ;  as  is  always    done  in   the 
case  of  minutes  in  the   House  of  Lords,  of  the  judgment  given  by 

«  Ante,  804.  e  Biil.  M.  P,i.  228. 

«>  Id.  ibid.  ''  Id.  234.  Willes,  367. 

c  Peake's  EviJ.  2  Ed.  29.  »  Bill.  Ni.  Pri.  234.   and  see  Phil.  Evid.    . 

d  1  Campb.  469.  471.  in  nolis.  2  Taunt.       4  Ed.  389,  90. 
52.  Phil.  Evid,  4  Ed.  387.  k  j  gt,..  152.  Willes,  368. 

e  Gilb.  Evid.  9.  I  6   Esp.   Rep.   80.   83.  and  see  9  Price, 

f  Id.  22.  359.  Ante,  933. 
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them  on  an  appeal  frono  the  court  of  Chancery*.  And  though  copies 
of  judgments  must  in  general  be  stamped,  yet  it  has  been  holden,  that 
no  stamp  is  necessary  on  a  copy  of  the  minutes  of  a  judgment  in  the 
House  of  Lords'". 

In  order  to  prove  tlie  proceedings  in  a  county  court,  court  baron,  or 
other  inferior  court  not  of  record,  the  general  practice  has  been,  to 
produce  the  book  containing  the  original  minutes  of  such  proceedings, 
as  well  those  previous  to  the  judgment,  as  the  judgment  itself'^ ;  for  in 
the  case  of  all  inferior  jurisdictions,  it  must  be  shewn  that  the  pro- 
ceedings are  regular  :  And  as  it  is  not  usual  to  draw  up  such  judg- 
ments in  form,  this  evidence  has  been  deemed  sufficient  to  support  an 
action  on  a  judgment  of  the  county  courf^ ;  or  to  prove  the  proceed- 
ings on   a  foreign   attachment  in  the  mayor's  court  of  London^.     In 
an  action  upon  the  judgment  of  a  court  in  a.  Jbreign  country,  the  sen- 
tence must  be  proved  by  producing  it,  and  proving  the  handwriting 
of  the  judge  of  the  court  who  subscribed   it,  and  the  authenticity  of 
the  seal  affixed*^,     A  copy  of  a  judgment  in  the  supreme  court  oi  Ja- 
maica, made  by  the  chief  clerk  of  the  court,  is  not  receivable  in  evi- 
dence here  ;  although  it   appear  that  such  copies  are  usually  received 
as  evidence  in  the  island  oi  Jamaica^ :  And  in  an  action  on  a  judg- 
ment obtained  in  the  island  of  Grenada,  though  the  plaintiff  proved 
the  handwriting  of  the  judge  subscribed  to  the  judgment,  yet  as  he 
could  not  prove  the  seal  affixed  to  be  the  seal  of  the  island,  he  was 
considered  as  liaving  failed  in  his  proof;  and  the  court  on  motion 
confirmed  the  nonsuit  on  that  ground''.     It  has  even  been  holden,  that 
if  a  colonial  court  possess  a  seal,  it  must  be  used  for  the  purpose  of 
authenticating  a  judgment  of  the  court,  although  it  be  so  much  worn 
as  to  be  no  longer  capable  of  making  any  impression'. 

a  Cowp.  17.  Peake's  Evid.  2  Ed.  34.  f  Phil.   Evid.  4  Ed.  343,  4,  5.  399,  400. 

•>Cowp.  17.  Aiile,  851. 

«  Com.  Dig.  tit.  Evidence,  C.  1.  and  see  2  8  2  Stark.  Ni.  Pri.  6. 

Stark.  M.  Pri.  473.  Ante,  851.  1' 3  East,  221.  and   sec   Peake's   Evid.  2 

d  Chandler  v.  Roberts,  T.  39  Geo.    III.  in  Ed.  72,  3.  Id.  73,  4.  (q).  Phil.  Evid.  4  Ed. 

Scac.  290,  400. 

e  2  Blac.  Rep.  83G.  and  see  Peake's  Evid.  >  1  Stark.  Ni.  Pri.  ^'i^. 
2  Ed,  74,  3. 
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O/*  Costs. 

"INCIDENT  to  the  judgment  are  the  costsy  or  expenses  of  the 
suit  ;  which  are  interlocutory  or  Jinal :  the  former,  or  such  as  are 
awarded  on  interlocutory  matters,  arising  in  the  course  of  the  suit, 
have  been  already  considered,  in  treating  of  the  matters  to  which 
they  relate ;  the  latter,  or  such  as  depend  on  the  final  event  of  the 
suit,  will  be  the  subject  of  the  present  Chapter\ 

No  final  costs  were  recoverable,  by  the  plaintiff  or  defendant,  at 
common  law''.  But,  by  the  statute  of  Gloucester^  (6  Edw.  1.)  c.  1. 
§  2.  it  is  provided,  that  "  the  demandant  may  recover  against  the 
"  tenant,  the  costs  of  his  writ  purchased,  (which,  by  a  liberal  inter- 
"  pretation,  has  been  construed  to  extend  to  the  whole  costs  of  his 
"  suit*^,)  together  with  the  damages  given  by  that  statute  ;  and  that 
"  this  act  should  hold  place,  in  all  cases  where  a  man  recovers 
"  damages.''^  This  was  the  origin  of  costs  de  incremento'^ ;  which 
are  considered,  in  a  legal  sense,  as  being  parcel  of  the  damages*. 
And  hence  the  plaintiff  has,  generally  speaking,  a  right  to  costs,  in 
all  cases  where  he  was  entitled  to  damages,  antecedent  to,  or  by  the 
provisions  of  the  statute  of  Gloucester^ ;  as  in  assumpsit,  covenant, 
debt  on  contract,  case,  trover,  trespass,  assault  and  battery,  replevin, 
ejectment,  dower  unde  nihil  hahet^,  &c.  ;  or  where,  by  a  subse- 
quent statute,  double  or  treble  damages  are  given,  in  a  case  where 
single  damages  were  before  recoverable'' ;  as  upon  the  2  Hen.  IV. 
c.  11.  for  wrongfully  suing  in  the  admiralty  court',  &c.  :  And  he  has 
also  a  right  to  costs,  in  all  cases  where  a  certain  penalty  is  given  by 

*  The   subject  of  Costs,  interlocutory  as  what  order  it  is  to  be  conducted, 

well  as  final,  is  treated  of  in  a  clear  and  ''  2  Inst.  288.  Hardr.  152. 

perspicuous  manner  by  Mr.  Baron  Hultock:  ^  2  Inst.  288. 

And  the  table  of  costs,  by  Mr.  Palmer,  will  ^  Gilb.  Eq.  Rep.  195. 

also   be  found  a  valuable  acquisition  to  the  «  9  East,  298.  1  Chit.  Rep.  137.  (a). 

profession,  as  containing  a  full  collection  of  ^  10  Co.  116.  a. 

bills  of  costs,  accurately  drawn,  and  metho-  g  2  Bac.  Abr,  148.  Ante,  921. 

dically  arranged,  by  which  the  practiser  may  h  10  Co.  116.  a.  2  Inst.  289.  Cowp.  368. 

not  only  know  what  charges  to  make  for  '  Ante,  925. 
his  business,  but  may  see  before-hand  in 
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statute  to  the  party  grieved* ;  for  otherwise  the  remedy  might  prove 
inadequate. 

But  the  statute  of  Gloucester  did  not  extend  to  cases  where  no 
damages  were  recoverable  at  common  law,  as  in  real  actions'*,  nor 
to  writs  of  scire  facias,  founded  on  the  statute  Westm.  2.  c.  45*^.  nor 
to  cases  where  the  crown  is  the  prosecutor,  as  in  prohibition'^,  man- 
damus, or  quo  warranto  ;  nor  where  double  or  treble  damages  were 
given  by  a  subsequent  statute,  in  a  new  case  where  single  damages 
were  not  before  recoverable ;  as  in  waste,  against  tenant  for  life  or 
years%  upon  the  statute  of  Gloucester,  (6  Edw.  I.)  c.  5. ;  for  not 
setting  out  tithes^,  upon  the  2  &  3  Edw.  VI.  c.  13.  ;  or  for  driving 
a  distress  out  of  the  hundred^  upon  the  1  &  2  Ph.  &  M.  c.  12. 
Nor  does  this  statute  extend  to  popular  actions,  where  the  whole  or 
part  of  a  penalty  is  given  by  statute  to  a  common  informer'' ;  as  upon 
the  5  Eliz.  c.  4.  §  31.  for  exercising  a  trade,  without  having  served 
an  apprenticeship ;  or  upon  the  statute  of  usury,  12  Ann.  stat.  2.  c. 
16.  In  these  and  such  like  cases  therefore,  the  plaintitF  is  not  en- 
titled to  costs,  unless  they  are  expressly  given  him  by  the  statute ; 
but  wherever  they  are  so  given,  he  is  of  course  entitled  to  them. 

When  single  damages  are  given  by  a  statute,  subsequent  to  the 
statute  of  Gloucester,  in  a  new  case  wherein  no  damages  were  pre- 
viously recoverable,  it  has  been  doubted  whether  the  plaintiff  shall 
recover  costs,  if  they  are  not  mentioned  in  the  statute.  The  rule  in 
Pilfold's  case'  is,  that  he  shall  not :  and  accordingly  it  is  holden, 
that  he  is  not  entitled  to  costs  in  quare  impedit^,  wherein  damages 
are  given  by  the  statute  of  Westm.  2.  (13  Edw.  I.)  c.  5.  §  3.  But 
the  rule  in  Pilfold^s  case  is  contradicted  by  lord  Coke  himself ;  who 
says,  that  "  this  clause  (respecting  the  statute  of  Gloucester's 
"  holding  place,  in  all  cases  where  a  man  recovers  damages,)  doth 
*'  extend  to  give  costs,  where  damages  are  given  to  any  demandant 

»  Cro.  Car.  360.  1  Rol.  Abr.  374.  Skin.  Car.  560.  1  Rol.  Abr.  574. 

363.  367.  Comb.  224.  12  Mod.  46.  S.  C.  hi  Ro|.  Abr.  574.   1  Vent.  133.  Carth. 

Carth.  230.    I    Salk.   206.  Comb.   449.  5  231.  1  Salk.  206.  Comb.  449.  3  Mod.  355. 

Mod.  355.  S.  C.  1  Ld.  Raym.  172.   Willes,  S.  C.  I  Ld.  Raym.  172.   Cas.  Pr.  C.  P.  87. 

440.  Say.  Costs,  11.  1  Durnf.  &.  East,  267-  Barnes,  124.  S.  C.  Cowp.  366.  1  H.  Blac. 

1  H.  Blac.  10.  10.  Bui.  NL  Pri.  333. 

•»  Ante,9<i\.  »10  Co.  116.  a. 

c  Id.  ibid.  3  Bur.  1791.  •'2    Hen.   IV.    17,    27    Hen.  VI.  10.   10 

««  Comb.  20.  Co.  116.  a.  2  Inst.  289.  362.  Barnes,  140. 

e  2  Hen.  IV.    17.  9  Hen.  VI.  66.    b.   10  and  see  Cro.  Car.  560.  Carth.  231.  Cowp. 

Co.  1 16.  b.  2  Inst,  289.  Ante,  921.  367,  8.  Ante,  921. 

t  Moor,  915.  Noy,  136.  Hardr.  152.  '  2  Inst.  289. 

i  2  Inst.  289.  Dyer,  177.  but  see  Cro. 
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"  or  plaintiff  in  siny  action,  by  any  statute  made  after  this  parlia- 
"  ment :"  Antl  the  rule  has  been  since  narrowed,  by  several  modern 
<lecisions  ;  iVoin  whence  it  may  be  collected,  that  the  plaintiff  is  en- 
titled to  costs,  in  all  cases  where  single  damages  arc  given  by  statute 
to  the  party  grieved'',  although  costs  are  not  particularly  mentioned 

in  the  statute. 

In  several  of  the  foregoing  cases,  wherein  costs  were  not  recover- 
able by  the  plaintiff  at  common  law,  they  are  expressly  given  hira  by 
the  statute  8  &  9  W.  III.  c.  11.  ^  3.  by  which  it  is  enacted,  that 
*'  in  all  actions  of  waste,  and  actions  of  debt  upon  the  statute  for  not 
"  setting  forth  tithes,  wherein  the  single  value  or  damage  found  by 
"  the  jury  shall  not  exceed  the  sum  of  twenty  nobles,  and  in  all  suits 
**  upon  any  writ  or  writs  of  scire  facias,  and  suits  upon  prohibi- 
*'  tiuns,  the  plaintiffobtaining  judgment,  or  any  award  of  execution, 
"  after  plea  pleaded  or  demurrer  joined  therein,  shall  likewise  re- 
**  cover  his  costs  of  suit;  and  if  the  plaintiff  shall  become  nonsuit, 
"  or  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  hira,  the 
"  defendant  shall  recover  his  costs,  and  have  execution  for  the  same 
*'  by  capias  ad  satisfaciendum,  jieri  facias,  or  elegit ;"  with  a 
proviso^,  that  nothing  therein  contained  shall  be  construed  to  alter 
the  laws  in  being  as  to  executors  or  administrators,  in  such  cases 
where  they  were  not  then  liable  to  the  payment  of  costs  of  suit. 

In  an  action  of  debt  for  the  penalty  of  the  statute  2  &  3  Edm. 
VI.  c.  13.  for  not  setting  out  tithes,  with  a  count  for  the  single 
value,  the  parties,  after  a  demurrer  to  the  declaration,  submitted  to 
arbitration,  and  the  arbitrator  awarded  the  single  value  to  be  less 
than  twenty  nobles  {Ql.  13s.  Ic/.);  the  court  held,  that  the  plaintiff 
was  not  entitled  to  costs  on  the  counts  for  the  penalty,  under  the 
statute  of  8  &  9  W.  III.  c.  11.  the  value  not  having  been  found 
by  a  jury:  but  they  allowed  him  to  have  costs  taxed  on  the  count 
for  the  single  value''.  And  full  costs  were  allowed,  in  an  action  on 
the  statute  of  Edw.  VI.  for  treble  the  value  of  tithes  not  set  out, 
where  there  was  a  verdict  for  the  plaintiff,  subject  to  a  reference, 
and  the  arbitrator  directed  a  verdict  to  be  entered  for  30s.  treble 
value^.  The  plaintiff,  however,  is  only  entitled  to  costs,  in  such  an 
action,  by  the  statute  8  &.  9  W.  III.  c.  11.  §  3.  after  plea  pleaded, 
or  demurrer  joined*. 

a  2  Wils.  91.  Barnes,  151.  S.  C.  3  Bur.  b  §  5.  and  see  1  Str,  188.  3  East,  202. 

1723.  Say.  Costs,    10.  S.  C.    1    Diunf.    &  c  l  H.  Blac.  107.  and  see  Barnes,  150. 

East,  71.  6  Durnf.  &  East,  333.    7  Durnf.  d  2  Chit.  Rep.  155. 

&,  East,  267.  but  see  Cowp.  367,  8,  e  1  gjug,  i82. 
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When  a  scire  facias  is  not  an  original  distinct  and  independent 
proceeding,  but  connected  with  and  forming  a  part  of  the  proceed- 
ings in  another    action,    the  plaintiff",  it  seems,  is  entitled  to  costs 
thereon,  as  a  part  of  the  general  expenses  of  the  suit,  by  an  equitable 
construction  of  the  statute  of  Gloucester ;  as  upon  a  scire  facias 
ad  audiendum   errores,  or  when  a  scire  facias  is  brought  on  the 
statute  8  &  9  W.  III.  c.  11.   §  6.  for   assessing  damages  upon   the 
death  of  a  plaintiff  or  defendant,  after  interlocutory  and  before  final 
judgment.     And,  after  judgment  by  default  in  debt  on  bond  to  secure 
an  annuity,  payable  quarterly,  and  scire  facias  thereon,  suggesting 
a  breach  in  non-payment  of  a  quarter's  arrears,  and  damages  assessed 
to  that  amount  on  the  statute  8  &  9  W.  III.  c.  11.  ^  8.   the  court  of 
King's  Bench  held,  that  the  plaintiff  was  entitled  to  his  costs  on  the 
latter  section,  which  directs  a  stay  of  proceedings,  on  payment   of 
future  damages,  costs  and  charges,  toiiet  quoties,  though  the  ihirc[ 
section  only  gives  costs  in  scire  facias,  after  plea  or  demurrer*.     In 
the  King's  Bench,  the  plaintiff  must  pay  costs,   on  quashing  his  own 
writ  of  scire  facias,  after  the  defendant  has  appeared  thereto'' :  But, 
in  the  Common  Pleas,  the  plaintiff  may  move  to  quash  his  own  writ, 
without  paying  costs,  at  any  time  before  the  defendant  has  pleaded"^ ; 
nor  are  any  costs  payable  on  its  being  quashed  after  a  plea  in  abate- 
ment*^ :  And  the  statute  8  &  9  W.  Ill  c.  11.  §  3.  does  not  extend  to  a 
scire  facias  to  repeal  a  patent,  prosecuted  in  the  name  of  the  king% 
On  a  prohibition  being  granted  to  the  ecclesiastical  court,  in  a 
suit  for  tithes,  it  is  enacted  by  the  statute  2  &  3  Edw.  VI.  c.   13.  § 
14.  that  "  in  case  the  suggestion  be  not  proved  true,  by  two  honest 
"  and  sufficient  witnesses  at  the  least,  in  the  court  where  the  prohi- 
"  bition  shall  be  granted,   within   six  months  next  after  it  is  so 
"  granted  and  awarded,  then  the  party  who  is  hindered  of  his  suit 
"  in  the  ecclesiastical  court  by  such  prohibition,  shall,  upon  his  re- 
"  quest  and  suit,  without  delay,  have  a  consultation  granted  in  the 
"  same  case,  in  the  court  where  the  prohibition  was  granted  ;  and 
'*  shall  also  recover  double  costs   and   damages,  against  the    party 
"  that  pursued  the  prohibition,  to  be   assigned,  or  assessed  by  the 
**  court  where  the  consultation  shall  be  granted."     This  act  has  been 
construed  to  extend  to  prohibitions  in  suits  for  small  tithes,  as  well 
as  great';  and  the  six  months  allowed  for  proving  the  suggestion, 
are  to  be  reckoned  by  calendar,  not  by  lunar  months^.     But  the  act 
only  applies  to  cases  where  the  party,  who  is  hindered  of  his  suit  in 

a  1 1  East,  387.  d  1  Str,  638.  and  see  2  Saund.  72.  u. 

*>  1  Barn.  &  Aid.  486.  e  7  Durnf.  &  East,  367. 

c  Cas.  Pr.  C.  P.  74.   109.  Pr.   Reg.  378.  ^  2  Ld.  Raym.  1172, 

♦is.  Bainc£,  431.  and  uec  1  Str.  638.  8  Id.  innolis. 
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the  ecclesiastical  court  by  the  prohibition,  acquiesces  in  it ;  and  tlien 
the  party  obtaining  it  must,  within  six  calendar  months,  verify  his 
suggestion,  by  the  depositions  of  two  witnesses,  in  the  court  which 
granted  the  prohibition  ;  otherwise  the  party  liindered  shall  have  a 
consultation,  and  double  costs  and  damages  :  and  therefore,  where  a 
plaintiff  is  put  to  declare  in  prohibition,  and  nonsuited  at  the  assizes, 
the  defendant  is  only  entitled  to  his  single  costs,  under  the  statute  8 
&  9  W.  III.  c.  11.  §  3,  and  not  to  double  costs,  under  the  2  &  3 
Edw.  VI.  c.  13.  ^  14^  It  is  doubtful  whether  the  writ  of  consulta- 
tion can  now  be  granted  on  the  latter  statute'' ;  and  if  the  six  months 
be  understood  to  relate  to  the  trial  only,  it  must  be  understood  with 
some  latitude,  as  in  the  case  of  suits  in  the  northern  counties,  or  of 
prohibitions  issuing  in  TrinUy  term'^. 

The  rule  as  to  costs  in  prohibition,  on  the  statute  8  &  9  W.  III.  c. 
11.  is,  that  the  plaintiff,  succeeding  after  plea  pleaded  or  demurrer 
joined,  ought  to  have  his  costs  from  the  time  of  the  suggestion,  or  first 
motion  for  a  prohibition,  and  all  costs  incident  and  subsequent  thereto*^. 
And  where  the  defendant  pleaded  nothing  to  the  merits,  but  only  that 
he  did  not  proceed  in  the  spiritual  court  after  the  prohibition,  the 
court  ordered  the  defendant  to  pay  the  plaintiff's  costs  of  the  pro- 
ceedings in    prohibition^.     When    the    defendant    in    prohibition  lets 
judgment  go  by  default,  the  plaintiff  is  entitled,  by  the  common  law, 
to  a  writ  to  inquire  of  his  damages,  for  the  contempt  in  proceeding 
after  the  prohibition  delivered  ;  and  of  consequence,  by  the    statute 
of  Gloucester,  to  his  costs^.     In  this  case,   however,  the  plaintiff  is 
only  entitled  to  costs,  from   the  time  that  the  rule  for  a  prohibition 
was  made  absolute,  as  the  defendant  could  not  possibly  be  in  con- 
tempt before" :  And  where  the  plaintiff  was  nonsuited,  it  was  holden 
that  the  defendant  ought  only  to  have  the  costs  of  the  nonsuit,  and 
not  what  were  incurred  by  opposing  the  rule  to  shew  cause  why  the 
writ  of  prohibition  should  not  be  granted''.     If  judgment  be  given  for 
the  plaintiff,  as  to  part  of  what  is   in  issue,  he  is  entitled  to  costs, 
although  a  consultation  be  granted  as  to  the  residue' :  And  in  like 
manner,  if  the  defendant  prevail  as   to  part,  he  is  entitled  to  costs''. 
But  it  seems,  that  if  the  defendant  succeed  upon  demurrer,  he  is  not 
entitled  to  costs ';   this  being  a  casus  omissus  out  of  the  statute. 

a  15  East,  574.  f  Cas.  Pr.  C.  P.  20. 

b  Sailer  v.  Greenway,  T.  22  Geo.  III.  K.  B.  S  Id.  21. 

c  Per  Butler,  J.  in  Sailer  v.  Greenway,  T.  h  Say.  Costs,  137. 

22  Geo.  III.  K.  B.  '2  Str.  1062,  3. 

d  Cas.  Pr.   C.  P.  11.  1  Str.  82.   2  Str.  ^  games,  138,  9. 

1062.  I  Brymer  &  Alkyns,  H,  22  Geo.  III.  C.  P. 

e  Barues,  148. 
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There  is  a  proviso  in  the  statute^  that  it  shall  not  extend  to  executors 
or  administrators  ;  and  hence  it  has  been  determined,  that  in  prohibi- 
tion ihey  are  not  liable  to  the  payment  of  costs''. 

On  moving  for  a  mandamus,  or  information  in  nature  of  a  quo 
warranto,  a  rule  is  either  granted  or  refused  in  the  first  instance ; 
and  if  a  rule  to  shew  cause  be  granted,  it  is  either  made  absolute  or 
discharged  :  In  the  latter  case,  the  court  will  discharge  it  with  or 
without  costs,  according  to  circumstancesS  But,  on  shewing  cause 
against  a  rule  for  an  information  in  nature  of  a  quo  warranto,  the 
court,  under  particular  circumstances,  suffered  a  disclaimer  to  be 
entered  by  the  defendant,  without  costs''.  If  the  rule  be  made  abso- 
lute, a  mandamus  issues,  which  should  regularly  be  returned  ;  or  an 
information  is  filed  by  the  master  of  the  crown  office,  in  nature  of  a 
quo  warranto. 

As  a  plaintiff,  at  common  law,  might  have  recovered  damages  in  an 
action  upon  the  case  for  9,  false  return  to  a  mandamus,  he  is  now 
entitled  to  costs,  when  he  succeeds  in  such  action,  by  the  statute  of 
Gloucester  ;  and  when  he  fails  therein,  the  defendant  has  a  right 
to  costs,  under  the  4  Jac.  I.  c.  3^  And,  by  (he  statute  9  Ann.  c.  20. 
after  reciting  that  divers  persons  who  had  a  right  to  the  offices  of 
mayors,  bailiffs,  portreeves,  and  other  offices  within  cities,  towns  cor- 
porate, boroughs  and  places,  within  that  part  of  Great  Britain  called 
England  and  Wales,  or  to  be  burgesses  or  freemen  of  such  cities, 
&c.  have  either  been  illegally  turned  out  of  the  same,  or  have  been 
refused  to  be  admitted  thereto,  having  in  many  of  the  said  cases  no 
other  remedy  to  procure  themselves  to  be  respectively  admitted,  or 
restored  to  their  said  offices  or  franchises  of  being  burgesses  or 
freemen,  than  by  writs  of  mandamus,  the  proceedings  on  which  are 
very  dilatory  and  expensive;  it  is  enacted,  that  "  as  often  as,  in 
"  any  of  the  cases  aforesaid,  any  writ  of  mandamus  shall  issue  out 
"  of  the  Queen's  Bench,  the  courts  of  sessions  of  counties  palatine, 
"  or  any  of  the  courts  of  grand  sessions  in  Wales,  and  a  return  shall 
"  be  made  thereunto,  it  shall  and  may  be  lawful  to  and  for  the  person 
"  or  persons  suing  or  prosecuting  such  writ  of  mandamus,  to  plead 
"  to,  or  traverse  all  or  any  the  material  facts  contained  within  the  said 
"  return ;  to  which  the  person  or  persons  making  such  return  shall 
"  reply,  take  issue,  or  demur  j  and  such  further  proceedings,  and  in 
"  such  manner,  shall  be  had  therein,  for  the  determination  thereof, 

*  §5.  on  3.  mandamus ;  2  Str.   1039.  2  Bur.  780. 

b  Cas.    Pr.   C.  P.   158.    Pr.    Reg.    118,  4  Bur.  1963.  on  a  jw  wcrra/i/o. 
Barnes,  127.  129.  S.  C.  3  East,  202.  d  2  Chit.  Rep.  366. 

c  3  Bur.  1453.  1  Diirnf,  &  East,  396.  405.  «  Hull.  Costs,  327,  S. 
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"  as  miglit  have  been  had,  if  the  person  or  persons  suing  such  writ, 
*'  had  brought  his  or  their  action  on  the  case  for  a  false  return  ;  and 
**  if  any  issue  shall  be  joined  on  such  proceedings,  the  person  or 
**  persons  suing  such  writ  shall  and  may  try  the  same,  in  such  place 
"  as  an  issue  joined  in  such  action  on  the  case  should  or  might  have 
"  been  tried  :  and  in  case  a  verdict  shall  be  found  for  the  person 
*'  or  persons  suing  such  writ,  or  judgment  given  for  him  or  them  upon 
*'  a  demurrer,  or  by  nil  dicit,  or  for  want  of  a  replication  or  other 
"  pleading,  he  or  they  shall  recover  his  or  their  damages  and  costs, 
*'  in  such  manner  as  he  or  they  might  have  done  in  such  action  on 
*'  the  case  as  aforesaid  ;  such  costs  and  damages  to  be  levied  by 
"  capias  ad  satisfaciendum,  Jieri  facias,  or  elegit ;  and  a  pe- 
*'  remptory  writ  of  mandamus  shall  be  granted  without  delay,  for 
*'  him  or  them  for  whom  judgment  shall  be  given,  as  might  have 
*'  been,  if  such  return  had  been  adjudged  insufficient:  and  in  case 
"  judgment  shall  be  given  for  the  person  or  persons  making  such 
*'  return  to  such  writ,  he  or  they  shall  recover  his  or  their  costs  of 
**  suit,  to  be  levied  in  manner  aforesaid." 

But  no  provision  being  made  for  costs  by  this  statute,  when  the 
writ  is  obeyed,  the  statute  12  Geo.  III.  c.  21.  after  reciting,  that  al- 
though a  writ  of  mandamus,  to  admit  any  person  to  the  franchise  of 
being  a  citizen,  burgess  or  freeman  of  any  city,  town  corporate,  borough, 
cinque  port,  or  place  within  England  or  Wales,  be  obeyed,  the 
person  applying  for  the  same  is  nevertheless  put  to  great  trouble, 
delay  and  expense,  and  that  by  the  laws  in  being,  in  many  cases,  no 
provision  is  made  for  giving  costs  to  the  party  suing  out  any  such 
writ,  when  the  same  is  obeyed  ;  enacts,  that  "  where  any  person  shall 
"  be  entitled  to  be  admitted  a  citizen,  burgess  or  freeman,  of  any  such 
"  city,  &c.  and  shall  apply  to  the  mayor  or  other  person,  officer  or 
"  officers,  in  such  city,  &c.  who  have  or  hath  authority  to  admit 
**  citizens,  burgesses  and  freemen  therein,  to  be  admitted  a  citizen, 
**  burgess  or  freeman  thereof;  and  shall  give  notice,  specifying  the 
*'  nature  of  his  claim,  to  such  mayor  or  other  officer  or  officers,  that 
**  if  he  or  they  shall  not  so  admit  such  persou  a  citizen,  burgess  or 
"  freeman,  within  one  month  from  the  time  of  such  notice,  the  court 
"  of  King's  Bench  will  be  applied  to,  for  a  writ  of  mandamus  to 
"  compel  such  admission  ;  and  if  such  mayor,  or  other  officer  or 
'*  officers  shall,  after  such  notice,  refuse  or  neglect  to  admit  such 
"  person,  and  a  writ  of  mandamus  shall  afterwards  issue,  to  compel 
"  such  mayor,  or  other  officer  or  officers,  to  make  such  admission, 
"  and,  in  obedience  to  such  writ,  such  person  shall  be  admitted  by  the 
"  said  mayor,  or  other  officer  or  officers,  a  citizen,  &c.  of  such  city, 
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"  &c.  then  such  person  shall  (unless  the  court  shall  see  just  cause  io 
*'  the  contrary,)  obtain  and  receive  from  the  said  mayor,  or  other 
"  officer  or  officers,  so  neglecting  or  refusing  as  aforesaid,  all  the 
"  costs  to  which  he  shall  have  been  put,  in  applying  for,  obtaining  and 
*'  serving  such  writ  of  mandamus^  and  enforcing  the  same,  by  a  rule 
"  to  be  made  by  the  court  out  of  which  such  writ  shall  issue,  for  the 
**  payment  thereof,  together  with  the  costs  of  applying  for,  obtaining 
**  and  enforcing  the  said  rule  ;  and  if  the  rule  so  to  be  made,  shall 
**  not  be  obeyed,  then  the  same  shall  be  enforced,  in  such  manner  as 
"  other  rules  made  by  the  said  court  are  or  may  be  enforced  by 
«  law." 

Before  the  exhibiting  of  an   information  in  nature  of  a  quo  war- 
ranto,  the  relator   ought    to    enter   into  a  recognizance  in  ^20.  to 
prosecute  the  same  with  effect,  &c.  pursuant  to  the  statute  4  &  5 
W.  &  M.  c.  18*.     And  if  he  do  not  proceed  to  trial  within  a  year 
after  issue  joined,  the  defendant  is  entitled  to  costs,  to  the  extent  of 
such  recognizance^.     It  is  also  enacted,  by  the  statute  9  Ann.  c.  20. 
§  5.  that  "  in  case  any  person  or  persons,  against  whom  any  infor- 
**  mation  or  informations  in   the  nature  of  a  quo  warranto  shall  in 
"  any  of   the  said    cases"   (which  have  been  already  mentioned,  in 
treating  of  the  costs  on  a  writ  of  mandamus'^,)  "  be  exhibited  in  any 
*'  of  the  said  courts  of  Queen's  Bench,  &c.  shall  be  found  or  adjudged 
"  guilty  of  an  usurpation  or  intrusion  into,  or  unlawfully  holding  and 
**  executing  any  of  the  said  offices  or  franchises,  it  shall  and  may  be 
*'  lawful  to  and  for  the  said  courts  respectively,  as  well  to  give  judg- 
**  ment  of  ouster  against  such  person  or  persons,  of  and  from  any  of 
*'  the  said  offices  or  franchises,  as  to  fine  such  person  or  persons  re- 
*'  spectively,  for  his  or  her  usurping,  &c.  any  of  the  said  offices  or 
*'  franchises  ;  and  also  to  give  judgment,  that  the  relator  or  relators 
**  in  such  information  named,  shall  recover  his  or  their  costs  of  such 
*'  prosecution  :  and  if  judgment  shall  be  given  for  the  defendant  or 
"  defendants  in  such  information,  he  or  they  for  whom  such  judgment 
"  shall  be  given,  shall  recover  his  or  their  costs  therein  expended, 
*'  against  such  relator  or  relators  ;  such  costs  to  be  levied  in  manner 
"  aforesaid." 

This  statute  is  confined  to  corporate  offices'^.  But,  in  the  cases  to 
which  it  applies,  if  any  one  of  several  issues  on  a  quo  warranto  in- 
formation, be  found  for  the  prosecutor,  upon  which  judgment  of  ouster 

a  1  Salk.  376.  Carth.  303.  S.  C.  Durnf.  &  East,  375.  1  Barn.  &  Cres.  237. 

b  Cas.  temp.  Hardw.  247.  2  Str.  1042.  2  Dowl.  &  Ryl.  341.  S.  C.  and  see  9  Eat,t, 

c  Ante,  934,  5.  469.  ^„<c^  708. 
<^  1  Bur.  402.  1  Blue.  Rtp.  93.  S.  C.  5 
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is  given,  he  is  entitled  to  costs  on  all  the  issues'*.  The  prosecutor  of 
an  information  in  nature  of  a  quo  warranto  shall  pay  costs  on  this 
statute,  for  not  proceeding  to  trial  according  to  notice''.  And  a  de- 
fendant in  execution  for  the  contempt,  and  for  costs  on  a  quo  war- 
ranfo  information,  is  entitled  to  be  discharged  under  the  lord's  act*^. 
Lastly,  it  is  observable,  that  by  the  statute  32  Geo.  III.  c.  58.  which 
gives  the  defendant  a  right  to  plead  the  statute  of  limitations,  &c.  to 
an  information  in  nature  of  a  quo  warranto^,  "  if,  upon  the  trial  of 
**  such  information,  the  issue  joined  upon  the  plea  aforesaid  shall  be 
**  found  for  the  defendant  or  defendants,  or  any  of  them,  he  or  they 
*'  shall  be  entitled  to  judgment,  and  to  such  and  the  like  costs,  as 
"  he  or  they  would  by  law  have  been  entitled  to,  if  a  verdict  and 
*'  judgment  had  been  given  for  him  or  them,  upon  the  merits  of 
"  his  or  their  title.  Provided  always,  that  in  every  such  case,  the 
"  prosecutor  of  such  information  may  reply  to  such  plea,  any  for- 
*'  feiture,  surrender  or  avoidance  by  the  defendant,  of  such  office  or 
*'  franchise,  happening  within  six  years  before  the  exhibition  of  such 
**  information  ;  whereon  the  defendant  may  take  issue,  and  shall  be 
"  entitled  to  costs  in  manner  aforesaid." 

The  plaintiff's  general  right  to  costs  being  settled  and  established 
as  before- mentioned,  upon  the  footing  of  the  statute  of  Gloucester, 
has  been  since  altered,  restrained,  and  modified,  by  subsequent  statutes. 
The  first  statute  that  restrained  the  plaintiff's  right  to  costs,  was  the 
43  Eliz.  c.  6.  (extended  to  Wales,  and  the  counties  palatine,  by  the 
11  &  12  JV.  III.  c.  9 )  :  by  which  it  is  enacted,  that  "  if,  in  any  per- 
"  sonal  action  to  be  brought  in  any  of  her  majesty's  courts  of  West- 
**  minster,  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
"  the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall 
"  appear  to  the  judges  of  the  same  court,  and  be  so  signified  by  the 
"  justices  before  whom  the  same  shall  be  tried,  that  the  debt  or  da- 
"  mages  to  be  recovered  therein  shall  not  amount  to  the  sum  of 
*'  forty  shillings ;  that  in  every  such  case,  the  judges  or  justices  be- 
"  fore  whom  such  action  shall  be  pursued,  shall  not  award  to  the 
"  plaintiff  any  more  costs  than  the  sum  of  the  debt  or  damages  so 
"  recovered  shall  amount  to,  but  less  at  their  discretion."  The  in- 
tention of  this  statute  was  to  confine  trifling  actions  to  inferior 
courts' ;  and  a  certificate  may  be  granted  upon  it,  at  any  time  after 
the  trial  of  the  caused    The  first  instance  of  a  certificate  being 

a  1  Durnf.  &  East,  453.  e  Glib.  Eq.  Rep.  196.  Gilb.  C.  P.  261,  2. 

•»  1  Sir.  33.  Say.  Rep.  130.  Ante,  819.                '  Say.  Costs,  18.  3  Durnf.  &  East,  38. 

«  4  Durnf.  &  East,  809.  (rf).  5  Barn,  &  Aid.  536. 
?  Ante,  708. 


988  o^  COSTS. 

o-ranted  upon  this  statute,  was  in  the  case  of  White  v.  Smith,  E.  17 
Geo.  11. ;  wherein  Willes,  Ch.  J.  certified  in  an  action  for  taking 
sand* :  since  which  time,  there  have  been  several  instances  of  such 
certificates^.  When  a  statute  prohibits  an  act,  and  gives  damages 
for  the  violation,  with  costs  of  suit,  it  does  not  take  away  the  judge's 
power  to  certify,  under  43  EUz.  c.  6.  that  the  damages  are  less  thao 
forty  shillings'^ :  And  accordingly,  a  judge's  certificate  upon  that 
statute,  is  sufficient  to  deprive  a  plaintiff  of  his  right  of  costs,  notwith- 
standing the  action  be  brought  on  stat.  11  Geo.  II.  c.  19.  ^  19.  by 
which,  in  case  the  plaintiff  obtain  a  verdict,  he  is  entitled  to  full  costs'*. 
The  judge  may  certify  upon  the  43  EUz.  though  there  be  pleas  of 
justification*.  And  a  certificate  may  be  granted  upon  this  statute, 
in  an  action  on  the  case  for  an  injury  done  to  the  plaintiff's  right  of 
common,  by  digging  turvesf ;  or  in  an  action  of  assault,  battery  and 
imprisonment,  if  no  actual  battery  be  proved?  :  and  even  if  a  battery 
be  proved,  this  will  not  prevent  the  judge  from  certifying  with  respect 
to  the  imprisonment,  under  the  43  EUz. ;  and  though  he  cannot 
certify  as  to  the  battery,  yet  the  plaintiff  will  not  be  entitled  to  full  costs 
for  that,  unless  the  judge  certify  under  the  22  &  23  Car.  II.  c.  9''. 
But  where,  in  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  digging  a  ditch,  and  cutting  down  a  tree,  with 
a  count  on  an  asportavit,  the  defendant  pleaded  not  guilty,  and 
liherum  tenementum,  upon  which  the  plaintiff  took  issue ;  and  the 
material  question  on  the  trial  was,  whether  the  tree  grew  on  the 
plaintiff's  or  the  defendant's  ground  ;  the  jury  having  found  a  verdict 
for  the  plaintiff,  with  37s.  damages,  the  value  of  the  tree,  and  the 
judge  certified  under  the  43  EUz. ;  the  court  held,  that  the  plaintiff  was 
notwithstanding  entitled  to  his  full  costs ;  for  upon  this  record,  the 
freehold  must  necessarily  have  come  in  question,  and  (which  was 
considered  as  a  conclusive  criterion  in  cases  of  this  sort,)  the  action 
was  one  which  could  not  have  been  tried  in  an  inferior  court'. 
If  there  be  a  certificate  upon  this  statute,  the  plaintiff,  we  have  seen'' 
shall  not  have  the  costs  of  any  plea  pleaded  with  leave  of  the  court ; 
although  the  issue  thereupon  joined  be  found  for  him,  and  the  judge 
have  not  certified  that  the  defendant  had  a  probable  cause  for  pleading 

a  2  Sir.  1232.  1  Wils.  93.  S.  C.  3  Wils.  e  i  wils.  93,  4.  Broadbent  v.  Woodhead, 
325.                                                                           York  Lent  Ass.  1794.  cor.  Ileaih,  J. 

^  Same  cases;  1  Kenyon,  245.  Say.  Rep.  '  8  Ea»t,  294. 

250.  S.  C.  2  Wils.  258.  3  Durnf.  &  East,  8  1  New  Rep.  C.  P.  ib5. 

37.  h  2  New  Rep.  C.  P.  471. 

«  1  Taunt.  400,  i  9  p^ce,  314. 

^5  Barn.  &  Aid.  796.   1  Dowl.  &  Ryl.  k  Ante,  711. 
413.  S.  C. 
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the  matter  therein  pleaded.  But  as  the  judges,  for  a  long  time,  were 
unvvilling  to  certify  upon  this  statute,  thinking  it  hard  to  deprive  a 
plaintiff  of  his  right  to  costs,  merely  because  he  had  resorted  to  a  su- 
perior court,  when  perhaps  he  could  not  have  obtained  justice  in  an 
inferior  one,  the  legislature  was  obliged  to  interpose  its  authority, 
still  farther  to  guard  against  trifling  and  vexatious  actions. 

Thus,  by  the  3  Jac.  I.  c.  15.  §  4.  it  is  enacted,  that  "  if  in  any 
**  action  of  debty  or  action  upon  the  case  upon  an  assumpsit  for  the 
"  recovery  of  any  debt,  to  be  sued  or  prosecuted  against  any  citizen 
"  and  freeman  of  the  city  of  London,  or  any  other  person,  being  a 
"  victualler,  tradesman  or  labouring  man,  inhabiting  within  the  said 
"  city  or  the  liberties  thereof,  in  any  of  the  King's  courts  at  West- 
"  minster,  or  elsewhere  out  of  the  court  of  requests  for  the  same  city, 
"  it  shall  appear  to  the  judge  or  judges  of  the  court  where  such  action 
"  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the 
"  plaintiff  shall  not  amount  to  the  sum  oi  Jbrty  shillings,  and  the 
"  defendant  shall  duly  prove,  either  by  sufficient  testimony,  or  his 
"  own  oath,  that  at  the  time  of  commencing  such  action,  the  de- 
"  fendant  was  inhabiting  and  resident  in  the  city  of  London  or  the 
"  liberties  thereof,  the  said  judge  or  judges  shall  not  allow  to  the 
*'  plaintiff  any  costs  of  suit,  but  shall  award  the  plaintiff  to  pay  so 
"  much  ordinary  costs  to  the  defendant,  as  the  defendant  shall  justly 
"  prove,  before  the  said  judge  or  judges,  it  hath  truly  cost  him  in 
*'  defence  of  the  suit." 

The  jurisdiction  of  the  court  of  requests  for  London  was  exfended, 
by  the  14  Geo.  II.  c.  10.  to  "  every  citizen  and  freeman  of  the  city  of 
"  London,  and  every  other  person  and  persons  inhabiting  within  the 
**  said  city  or  its  liberties,  and  also  to  persons  renting  or  keeping  any 
*'  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood  there,  who  have 
"  debts  owing  them,  not  exceeding  the  sura  of  ybrfi/ shillings,  by 
"  any  person  or  persons  inhabiting  or  seeking  a  livelihood  within  the 
"  said  city  or  its  liberties,  during  their  respective  inhabitancy  or 
"  seeking  a  livelihood  as  aforesaid^"  And,  by  the  39  &  40  Geo.  III. 
c.  civ'',  it  was  still  further  extended  to  "  debts  not  exceeding  the  sum 
*'  of  5/"^.  due  to  any  person  or  persons,  whether  residing  within  the 
"  city  of  London  or  elsewhere,  or  to  bodies  politic  or  corporate,  and 
*'  fraternities  or  brotherhoods,  whether  corporate  or  not  corporate, 
"  from  any  person  or  persons  residing  or  inhabiting  within  the  said 

*  See  5  Durnf.  &  East,  535.  1  East,  353.  the  passing  of  the  act,  which  was  on  the  9th 

(a).  S.  C.  cited.  oi  Juhj  precedin-.  2  East,  135. 

^  This  act  of  parliament  took  effect  from  c  §  o, 
the  30th  of  September  1800,  and  not  fruin 
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*'  city  or  its  liberties,  or  keeping  any  house,  warehouse,  shop,  shed, 
*'  stall  or  stand,  or  seeking  a  livelihood,  or  trading  or  dealing  within 
"  the  same  city  or  liberties^  And  if  any  action  or  suit  shall  be 
"  commenced  in  any  other  court  than  the  said  court  of  requests,  for 
"  any  debt  not  exceeding  the  sum  of  5Z.,  and  recoverable  by  virtue  of 
"  the  former  acts,  or  of  this  act,  in  the  said  court  of  requests,  the 
"  plaintiff  or  plaintiffs  in  such  action  or  suit,  shall  not,  by  reason  of  a 
"  verdict  for  him,  her  or  them,  or  otherwise,  have  or  be  entitled  to 
*'  any  costs  whatsoever ;  and  if  the  verdict  shall  be  given  for  the 
"  defendant  or  defendants  in  such  action  or  suit,  and  the  judge  or 
"  judges  before  whom  the  same  shall  be  tried  or  heard,  shall  think  fit 
*'  to  certify  that  such  debt  ought  to  have  been  recovered  in  the  said 
*'  court  of  requests,  then  such  defendant  or  defendants  shall  have 
*'  double  costs,  and  shall  have  such  remedy  for  recovering  the  same, 
"  as  any  defendant  or  defendants  may  have  for  his  her  or  their  costs, 
**  in  any  cases  by  law''," 

This  act  of  parliament  has  been  construed  to  extend  to  an  action  of 
debt  for  less  than^ue  pounds,  on  the  judgment  of  a  superior  court*". 
And  the  court  of  requests  have  jurisdiction  under  it,  over  a  contract 
for  the  retention  of  tithes  by  the  tenant,  the  value  of  which  was  under 
51 :  and  therefore,  if  the  vicar  sue  for  the  same,  and  recover  less  than 
5l.  upon  a  count  in  assumpsit  on  a  quantum  valebant,  the  defendant 
may  enter  a  suggestion  on  the  roll,  stating  that  he  was  a  freeman  and 
inhabitant  of  the  city  of  London,  trading  there  at  the  time  he  was 
served  with  the  writ,  for  the  purpose  of  ousting  the  plaintiff  of  his 
costs'^.  The  criterion  in  these  cases  is  the  sura  recovered  by  the 
verdict :  and  if  that  be  under  5/,  the  defendant  is  entitled  to  a  susr- 
gestion  for  costs,  though  the  action  was  brought  for  the  recovery  of  a 
larger  sum*". 

There  are  some  distinctions  deserving  notice,  between  the  former 
acts  of  parliament,  for  the  recovery  of  small  debts  in  London,  and  the 

39  &  40  Geo.  111.  c.  civ.  By  the  former  acts,  the  court  of  requests 
had  no  jurisdiction  in  a  suit,  unless  both  the  plaintiff  and  defendant 
•were  resident  within  the  cityf ;  but  this  is  not  necessary  under  the  39  & 

40  Geo.  111.  c.  civ.  which  extends  the  jurisdiction  of  the  court  to  debts 
not  exceeding  5/.  due  to  any  person  or  persons,  whetlier  residing  within 
the  city  or  elsewhere.     It  is  necessary  however,  under  the  latter  act, 

"  §  5.  London.     Sed  queere,  whether  the  plaintiff 

§  12'  would  have  been  entitled   to  costs  in  such 

c  2  Bos.  &  Pul.  588.  but  see  3  Esp.  Rep.  action  ? 
280.  where  an  action  of  debl  was  brought  in  <*  5  East,  194. 

a  superior  court,  for  less  than  five  pounds,  ^  2  Taunt.  169. 

on  a  judgment  of  the  court  of  requests  for  f  2  H.  Blac.  220.  1  Chit.  Rep.  655,  6.  (a). 
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that  the  defendant  should  be  a  person  residing  or  inhabiting  within  the 
city  or  its  liberties,  or  keeping  a  house,  &c.  or  seeking  a  livelihood 
there  :  and  if  a  party's  residence  be  out  of  the  jurisdiction  of  the  court 
of  requests  for  London,    his  occasionally  underwriting  a  policy  at 
Lloyd's  coffee-house,  where  he  has  a  seat,  is  not  his  seeking  a  liveli- 
hood within  the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the 
court :  it  must  be  followed  as  a  trade  or  business^     So,  where  a  de- 
fendant resided  in  Middlesex,  and  kept  a  warehouse  in  the  city  of 
London,  jointly  with  another  person,  but  told  the  plaintiff  that  he  did 
not  keep  the  warehouse,  and  the  plaintiff,  upon  enquiry  in  the  neigh- 
bourhood where  it  was,  could  obtain  no  intelligence  respecting  him  ; 
the  court  of  Common  Pleas  would  not,  under  the  above  act  of  par- 
liament, exempt  the  defendant  from  paying  of  costs,  on  the  ground 
of  the  verdict  being  under^ce  pounds,  and  that  he  ought  to  have 
been  summoned  to  the  court  of  ^equests^     So  a  market  gardener, 
who  rented  a  stand,  with  a  shed  over  it,  in  Fleet  Market,  at  an  annual 
rent,  which  he  occupied  three  times  a  week  on  market  days,  till  ten 
o'clock  in  the  morning,  after  which,  and  on  all  other  days,  it  was  oc- 
cupied by  others,  was  held  not  to  keep  a  stand,  within  the  meaning 
of  the  London  court  of  requests  act,  so  as  to  be  privileged  to  be 
sued  there  for  a  debt  under^ue  pounds^  And,  in  a  late  case,  a  person 
plying  as  a  porter  in  the  city  of  London,  and  resorting  to  a  house  of  call 
there,  but  not  lodging  in  the  city,  was  holden  not  to  be  a  person 
seeking  his  livelihood  in  London,  within  the  meaning  of  the  above 
acf*.      It  became  a   question  in  one  case%  which  was  not  decided, 
whether  the  clerk  of  a  solicitor,  attending  at  his  master's  office  within 
the  city,  during  the  hours  of  business  throughout  the  day,  but  lodging 
in  Middlesex,  should  be  said  to  seek  a  livelihood  in  London,  within 
the  meaning  of  the  act :  But  in  a  subsequent  case^,  the  court  held, 
that  a  husband  domiciled  in  Middlesex,  where  his  wife  carried  on 
business,  though  he  was  employed  as  a  clerk  in  the  office  of  solicitors 
in  London,  is  not  privileged  to  be  sued  only  in  London,  as  a  person 
seeking  his  livelihood  there ;  for  that  means  seeking  the  whole  of  his 
livelihood  within  the  city. 

»  5  Esp.  Rep.   19,    and  see  1   Smith   R.  quests  for  the  city  of  London,   though   he 

334.  slept  and  resided  in  Sotttkwaik.     5  Taunt. 

»>  1  New  Rep.  C.  P.    153.     l!ut   where   a  64S.   1  Marsh.  269.  S.  C. 

person  rented  a  counting  house  in  the  city  c  8  East,  336. 

of  London,  jointly  with  another  person,  and  d  2  Taunt.  196. 

received  orders  there  for   his  business,  tiie  e  13  East,  161. 

court  of  Common  Pleas   held,  that  he  was  ^  16  East,  147.  and  see  15  East,  G^l-Posf, 

within  the  jurisdiction  of  the  court  of  re-  992. 
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It  should  also  be  observed,  that  under  the  former  acts,  the  plaintiff 
is  not  only  prevented  from  recovering  his  costs,  upon  a  sugg-estion  that 
the  debt  is  under/oriy  shillings,  but  shall  pay  costs  to  the  defendant : 
but  the  statute  39  &  40  Geo.  III.  c.  civ.  only  prevents  the  plaintiff 
from  recovering  his  costs,  on  a  verdict  in  his  favour  for  less  than  Jive 
pounds,  and  does  not  give  any  costs  to  the  defendant ;  though  if  a 
verdict  be  given  for  the  latter,  he  is  entitled  by  the  act  to  double 
costs,  on  the  judge's  certifying  that  the  debt  ought  to  have  been  re- 
covered in  the  court  of  requests. 

The   court  of  requests  in  London  having  been  found  extremely 
beneficial,  courts  of  a  similar  nature  were,  towards  the  end  of  the  reign 
of  Geo.  II.  established  by  act  of  parliament,  in  various  districts  in  and 
about  the  metropolis  ;  as  in  the  town  and  borough  oi'  Southwark,  &c. 
by  the  22  Geo.  II.  c.  47.  (explained  and  amended  by  the  32  Geo.  II. 
c.  6.) ;  in  the  city  and  liberty  of  Westminster,  and  part  of  the  duchy 
of  Lancaster,  by  the  23  Geo.  II.  c.  27.  (explained  and  amended  by 
the  24  Geo.  II.  c.  42.)  ;  and  in  the  Tower  Hamhts,  by  the  23  Geo. 
II.  c.  30.      The  county  court  of  Middlesex  was  also  put  on  a  dif- 
ferent footing  by  the  23  Geo.  II.  c.  33.    for  the  more  easy  and  speedy 
recovery  of  small  debts.     And,  in  the  late  reign,  the  jurisdiction  of 
these   courts  was    in  several  instances   extended  to  sums  not    ex- 
ceeding^'ye  pounds  ;  as  in  London,  by  the  39  &  40  Geo.  III.  c.  civ, 
before-mentioned ;    in  Southwark,    and  the  East   half  hundred  of 
Brixton,  by  the  46  Geo.  III.  c.  Ixxxvii. ;  in  the  hundreds  of  Blacks 
heath,  Bromley,  and  Beckenham,   &c.  by  the   47  Geo.   III.  sess. 
1.  c.  iv. ;  in  Birmingham,  by  the  47  Geo.  III.  sess.  1.  c.  xiv. ;  in  the 
town  and  port  of  Sandwich,  and  villages  of  liamsgate,  &c.  by  the  47 
Geo.  III.   c.    XXXV. ;  and  in   Manchester,  by  the  48  Geo.  III.  c. 
xliii. :  And,  in  the  city  of  Bath  and  its  environs,  the  jurisdiction  of 
the  court  of  requests  has  been  extended   to  sums  not  exceeding  ten 
pounds,  by  the  statute  45  Geo.  III.  c.  Ixvii.^.      In  the  construction  of 
the  statutes  22  Geo.  II.  c.  47.  and  46  Geo.  III.  c.  Ixxxvii.  it  has  been 
holden,  that  if  a  defendant  lodge  within  the  jurisdiction  of  the  court 
of  conscience  act  for  Southwark,  he  is  entitled  to  the  benefit  of  the 
statutes  ;  although  he  carry  on  his  business,  and  the  goods  were  de- 
livered out  of  the  jurisdiction,  and  the  plaintiff  had   no  knowledge  of 
his  lodging  within  it,  till  after  the  process  was  sued  out''.     And  no 
person  to  whom  a  debt  is  owing,  not  exceeding^ue  pounds,  and  re- 
coverable by  the  statutes  25  Geo.  II.  c.  34.  &  47  Geo.  III.  sess.  I. 

*  For   an  alphabetical  list  of  the  names       see  Man.  Ex.  Append.   135,  &c. 
of  the  places,  having  courts  of  conscience,  ^  \b  East,  647. 

with  the  statutes  by  which  they  are  createit, 
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c.  xiv.  from  any  person  resident  within  the  jurisdiction  of  the  Bir- 
mingham  court  of  requests,  can  recover  costs,  if  he  sue  elsewhere 
than  in  that  court ;  wheresoever  the  plaintiff  may  reside,  or  the  cause 
of  action  accrue".  So  a  defendant,  residing  within  the  jurisdiction  of 
the  court  of  requests  for  the  city  of  Bath,  is  entitled  to  be  sued  in  that 
court,  for  a  debt  under  ten  pounds,  though  the  cause  of  action  accrued, 
and  the  plaintiff  resided  out  of  the  jurisdiction  ;  and  if  such  an  action 
be  brought  elsewhere,  the  court  on  motion  will  deprive  the  plaintiff'  of 
costs'*. 

In  the  above  acts  of  parliament  there  are  exceptions,  relating  to 
particular  causes,  and  persons,  of  which,  and  over  whom  the  courts 
have  no  jurisdiction.  Thus,  in  the  3  Jac.  I.  c.  15.  there  is  an  ex- 
ception or  proviso^  that  "  it  shall  not  extend  to  any  debt  for  rent, 
"  upon  any  lease  of  lands  or  tenements,  or  any  other  real  contracts, 
"  nor  to  any  other  debt  that  shall  arise  by  reason  of  any  cause  con- 
*'  cerning  a  testament  or  matrimony,  or  any  thing  concerning  or  pro- 
"  perly  belonging  to  the  ecclesiastical  court,  although  the  same  be 
"  under  forty  shillings."  And  there  is  a  similar  exception  in  the 
court  of  conscience  acts  for  Westminster'^,  the  Tower  Hamlets%  and 
Southwark^ :  and  in  a  later  act  for  Southwark',  there  is  a  clause, 
that  it  shall  not  extend  to  any  debt  for  any  sum,  being  the  balance  of 
an  account  on  demand,  originally  exceeding  Jive  pounds''.  The  ex- 
ception in  the  London  act  has  been  extended  to  an  action  for  use 
and  occupation';  and  also  to  an  action  for  money  had  and  received, 
brought  against  the  receiver  of  an  estate,  to  recover  money  received 
by  him  for  rent,  for  the  purpose  of  trying  the  title  of  the  estate''  : 
And  the  court  of  conscience  act  for  London  does  not  extend  to  cases 
where  the  plaintiff  recovers  less  than  the  limited  sum,  in  a  special 
action  on  the  case,  for  the  breach  of  an  agreement' ;  or  in  an  action 
on  the  case  for  negligence,  in  driving  the  plaintiff's  carriage,  con- 
trary to  an  implied  assumpsit"' :  Nor  does  the  jurisdiction  of  the 
courts  of  conscience  extend  to  contracts  made  on  the  high 
seas".  Also,  it  is  a  constant  and  invariable  rule,  that  none  of  the 
court  of  conscience  acts   extend  to   cases,    where  the  debt,  being 

»  4  Taunt.  150.  1  Chit.  Rep.  636.  in  mlis.  ^  §  12. 

*>  3  Barn.  &  Aid.  210.  1  Chit.  Rep.  635.  *  Doug.  244.  and  see  13  East,  161.   biit 

S.  C.  it  is  otherwise  in  Middlesex.  2  Bos,  &  Piil. 

«=  §  6.    and  see  the  statute  39  &  40   Geo.  29. 

III.  c.  104.  §  11.  13.   1  Smith  R.  396.  *"  1  Barn.  &  Cres.  283. 

d  22  Geo.  II.  c.  47.  §  16.  '5  Durnf.  &  East,  5^9. 

e  Doug.  245.            •  *"  1  Taunt.  396. 

'"22  060.  II.  c.  47.  §  16.  "1  Bos.  &  Piil.  223. 

s  46  Geo.  III.  c.  Ixxxvii. 

3  T 
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originally  above  the  limited  amount,   is  reduced  under  it,  by  means 
of  a  set  off",  or  tender^     And  if  a  debt,  originally  above ^^ve  pounds, 
be  reduced  under  that  sura  by  partial  payments,  it  is  within  the  ex- 
ception of  the  Southwark  actS     But  where   the  debt   originally  was 
under ^ye  pounds,  the  defendant  is,  it  seems,  entitled  to  the  benefit 
of  the  court  of  requests  act  for  London,  though  he  has  pleaded  a 
tender'*,  or  paid  money  into  court^     And   in   general,  where  the  re- 
duction is  made  by  payments  in  part^,  or  the  defence  of  infancy^,  the 
plaintiff  is  not  entitled  to  costs,   where   the  damages  are  under   the 
limited  amount.     And  where  a  demand  for  plumber's  work  and  ma- 
terials, to  the  amount  o^  eight  pounds,  was  reduced  below^we  pounds, 
by  the  plaintiff's  taking   and  allowing  for  the  old  lead,  the  court  of 
King's  Bench  held,  that  the  plaintiff  was  not  entitled  to   his   costs 
under  the  Southwark  act*" ;    and  that  this  was  not  a  demand  reduced 
below  five  pounds  by  balancing  an  account,  within  the   exception  of 
the  twelfth  section'.     So  where  the  plaintiff  in  assumpsit,  recovered 
less  thankee  pounds,  upon  the  balance  of  an   account,  which  con- 
tained items  both  on   the   debet  and  credit  side,  the  defendant  was 
allowed  to  enter  a  suggestion  on  the  roll,  to  deprive  him  of  his  costs, 
on  the  London  act""  :  And  it  is  no  objection  to  entering  a  suggestion 
on  that  act,  that  the  plaintiff  believed  he  had  a  cause  of  action  for 
more  than  ^ye  pounds'.     It  is  not  a  sufficient  ground  for  refusing  a 
suggestion,  under  the  22  Geo.  II.  c.  47.  that  a  court  of  conscience 
has  no  authority  to  try  a  question   of  bankruptcy'".     And  wliere  a 
cause  is  referred  to  arbitration,  and  the  costs  are  directed  to  abide  the 
event  of  the  suit,    the  plaintiff,  we  have  seen",  is  not  entitled  to  them, 
if  it  appear  by  the  award  that  his  original   demand  was  under  forty 
shillings,  and  he  might  have  recovered  it  in  a  court  of  conscience. 

The  court  in  one  instance  permitted  a  suggestion  to  be  entered  on 
the  roll,  in  an  action  brought  by  an  administrator" :  But,  in  an  action 
brought  against  an  executor,  they  refused  if ;  saying,  it  could  not 
be  meant  to  give  the  court  of  conscience  a  jurisdiction  over  execu- 
tors ;  and  that  if  there  was  no  express  exception,  there  was  one  im- 

«i2Str.  1191.   1  Wils.  19,  S.  C.  2  Wils.  g  14  East,  301. 

€8.   Barnes,   470.    S.  C.   3  Wils.   48.    Say.  i»  46  Geo.  III.  c.  Ixxxvii. 

Costs,  65.  S.  C.  1  Bos.  &  Piil.  223.  2  Price,  •  14  East,  344.  and  see  3  Biod.  &  Bing. 

19.  2  Chit.  Rep.  394.  237. 

b  Doug.  448,  9.  fc  1   Maule  &  Sel.  593. 

c  1  Taunt.  60.  1  6  Taunt.  432.  2  Marsh.  145.  S.  C. 

*  5  Maule  &  Sel.  196.  '"  1  Bos.  &  Pul.  11. 

e  5  East,  194.  n  ^^te,  884. 

'  Barnes,  353.  4  Bur.  2133.  8  East,  28.  °  Doug.  246.  and  see  1  Bos.  &  Pul.  12. 

347.  2  Price,  19.  3  Bred.  &  Bing,  257.  but  P  Doug.  263.  Stat.  14  Geo.  II.  c.  10.  5 

•ee  1  Bos.  &  Pul,  223.  smb.  contra.  Durnf.  &  East,  535.   Id.  529. 
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plied  from  the  nature  and  reason  of  tlie  thinj^.  An  attorney^  when 
plaintiff,  is  not  obliged  to  sue  for  a  debt  under  five  pounds,  in  the 
court  of  requests  for  London^ ;  and,  when  defendant,  is  not  subject 
to  the  jurisdiction  of  the  county  court  of  Middlesex^:  but  in  Lon- 
doHf  Westminster^  and  the  Tower  Hamlets,  he  is  expressly  sub- 
jected thereto*".  And  when  a  person  is  sued  in  a  superior  court,  for 
a  debt  under  forty  shillings,  he  may  move  the  court  to  stay  the  pro- 
ceedings'^. 

The  mode  of  taking  advantage  of  these  statutes  is  by  plea,  sug' 
gestion,  or  motion.  When  there  is  a  prohibitory  clause  in  the  act  of 
parliament,  declaring  that "  no  action  for  any  debt  under  forty  shil- 
''  lings,  and  recoverable  in  the  court  of  requests,  shall  be  brought 
"  against  any  person  within  the  jurisdiction  thereof,  in  any  other  court 
*'  whatsoever,"  the  proper  mode  of  taking  advantage  of  the  act  is 
by  pleading  it,  or  giving  it  in  evidence  under  the  general  issue® : 
And  if  that  mode  be  not  adopted,  the  court  will  not,  after  verdict, 
enter  a  suggestion  on  the  record,  that  the  defendant  lived  within  the 
jurisdiction,  or  stay  the  proceedings^.  The  Tower  Hamlets  act  lias 
the  same  prohibitory  clause;  and  though  it  give  no  form  of  plea, 
yet  it  may  be  pleaded,  or  the  facts  which  bring  a  case  within  it  may 
be  given  in  evidence  under  the  general  issue,  to  nonsuit  the  plaintiffs, 
or  obtain  a  verdict  against  him''.  In  the  London  act,  as  well  as  in 
the  acts  for  Southwark  and  Middlesex,  there  is  no  such  prohibitory 
clause ;  and  therefore  the  proper  mode  of  proceeding  upon  these  acts 
is,  for  the  defendant  to  apply  to  the  court  by  affidavit',  for  leave  to 
enter  a  suggestion^  on  the  roll,  of  the  facts  necessary  to  entitle  him 
to  the  benefit  of  the  act' :  which  suggestion  may  be  traversed,  or 
demurred  to"  :  And  where  the  plaintiff  demurred  to  the  suggestion, 
which  was  adjudged  against  him,  the  costs  of  the  application  were 

a  7  East,  47.  3  Smith  R.  32.  S.  C.  and  f  3  Durnf.  &  East,  453.  1  East,  354.  faj. 

see  5  Moore,  622.  2   Brod.   &   Bing.  693.  S.  C.  cited.  Turton  v.  Chambers,  M.  43  Geo. 

S.  C.  III.  K.  B. 

*>o  Wils.  42.  Doug.  380.  3   Bur.    1583.  B  2  H.  Blac.  352. 

semb.  contra;  and  see  2  Bos.  &  Pul.  29.  ••  1  East,  352. 

c  Ante,  75,  6.  And  see  the  case  of  Robinson  '  Append.  Chap.  XL.  §1.4.  and  for  the 

V.  Vichers  ^T  another,  T.   56  Geo.  III.  K.  B.  rule  of  court  for  entering  the  suggestion,  see 

1   Chit.  Rep.  636,    in   notis ;    wherein    the  id.  §  2,  3. 

court  stayed  ttie  proceedings,  in  an  action  ''  Id.  Chap.  XXXIX.  §  29,  30. 

brought  against  attornies,  for  a  debt  under  '  1  Str.  47.  50.  2  Str.  1120.  1191.  Barnes, 

/ue  pounds,  on  payment  of  the  debt,  without  353.   470,  71.   Say.  Rep.  273.   Say.  Costs, 

costs.  6*-  S.  C.  2  Wils.  68^  Barnes,  470.  S.  C. 

d  Ante,  565,  6.  Doug.  244. 

«  2  H.  Blac.  352.  ™  Barnes,  471,  2  H,  Blac.  354. 
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allowed,  as  well  as  of  llie  trial  and  former  proceedings',  though  not, 
strictly  speaking,  costs  of  the  defence. 

The  application  for  leave  to  enter  a  suggestion  should  be  made 
before  final  judgment  signed^  And  where  the  plaintiff  had  declared 
in  assumpsit,  on  a  bill  of  exchange,  with  the  common  money  counts,  and 
the  jury  had  found  a  general  verdict  for  the  plaintiff  for  2/.  12«.  6c?. 
■without  specifying  on  what  counts  it  should  be  entered,  the  court  of 
Common  Pleas,  with  a  view  to  a  suggestion,  to  deprive  the  plaintiff 
of  his  right  to  costs,  on  the  London  court  of  conscience  act,  allowed 
the  verdict  to  be  entered,  under  particular  circumstances,  on  the  com- 
mon counts  only*".  The  affidavit  in  support  of  the  application  must 
state  that  the  parties  were  within  the  jurisdiction,  when  the  cause  of 
action  arose'' ;  and,  in  Middlesex,  it  should  be  sworn  that  the  de- 
fendant was  liable  to  be  summoned  to  the  court  of  requests"^ ;  but  this 
does  not  seem  to  be  necessary  in  London^.  After  judgment  by  de- 
fault, and  damages  assessed  under  Jive  pounds  upon  a  writ  of 
inquiry,  a  suggestion  cannot  it  seems  be  properly  entered  on  the 
roll" ;  but  the  defendant  may  come  into  court,  under  the  London  act, 
and  move  to  stay  proceedings,  on  payment  of  the  damages  assessed, 
■without  costs'" :  and  the  distinction  is  said  to  be  this  :  that  where  the 
intent  is  to  call  upon  the  other  party  to  pay  costs,  it  is  necessary  to 
enter  a  suggestion  ;  but  where  the  intent  is  to  exonerate  the  party 
applying,  and  the  other  party  is  not  entitled  to  costs,  a  motion  is 
sufficient  to  take  them  from  him'.  It  is  however  too  late  for  the 
defendant,  in  the  term  after  judgment  signed  and  execution  levied, 
to  apply  to  enter  a  suggestion  on  the  roll,  to  deprive  the  plaintiff  of 
his  costs,  if  he  could  have  applied  in  the  same  term*".  And  the  de- 
fendant is  not  at  liberty  to  enter  a  suggestion  on  the  roll,  under 
the  Middlesex  court  of  conscience  act,  when  a  verdict  is  found  for 
one  shilling  damages,  on  an  issue  taken  on  a  plea  in  abatement  of 
misnomer'. 

By  the  21  Jac.  I.  c.  16.  §  6.  it  is  enacted,  that  "  in  all  actions  upon 
"  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  in  any  of  the 
"  courts  of  record  at  Westminster,  ov'in  any  court  whatsoever  that  hath 
"  power  to  hold  plea  of  the  same,  if  the  jury  upon  the  trial  of  the 

»  2  Str.  1 120.  Rep.  G36.  in  notis. 

b  2  H.  Blac.  354.  8  East,  239.  5  Maule  ^  8  East,  239.  and  see  2  H.  Blac.  351.  2 

&  Sel.  510.  Bos.  &  Pul.  588.  1  Chit.  Rep.  636.  in  notis. 

c  1  Bins.  100.  Ante,  920.  (c).  »  1  Taunt.  397.  per  Beat,  Serjeant. 

<1  2  H.  Blac.  220.  2  Taunt.  169.  ''  2  Maule  &  Sel,  348. 

e  2  H.  Blac.  356.  •  Welchen  v.  Le  Pelletier,  H.  49  Geo.  III. 

'  2  Taunt.  169.  K.  B.  1  Chit.  Rep.  636.  in  noiis. 
S  1  Str.  46.  4  Maule  &  Sel.  171.  1  Chit. 
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*'  issue  in  such  action,  or  tlie  jury  that  shall  inquire  of  the  damages, 
"  do  find  or  assess  the  daraa<]fes  under  forty  shillings,  then  the  plain- 
"  tiff  or  plaintiffs  in  such  action  shall  have  and  recover  only  so  much 
"  costs,  as  the  damages  so  given  or  assessed  amount  unto,  without 
"  any  further  increase  of  the  same ;  any  law  statute  or  usage  to  the 
"  contrary  notwithstanding."  The  o])eration  of  this  statute  is  con- 
fined to  actions  for  slanderous  words  spoken  of  the  person;  and  does 
not  extend  to  an  action  for  a  libel",  or  for  slander  of  title^,  &c. 
wherein  the  special  damage  is  the  gist  of  the  action  :  neither,  for  the 
same  reason,  does  it  extend  to  an  action  for  special  damage,  in  con- 
sequence of  words  not  in  themselves  actionable'^ ;  though,  when  the 
words  are  actionable  in  themselves,  a  special  damage  will  not  take 
the  case  out  of  the  statute''.  This  statute  extends  to  actions  brought 
in  inferior  courts,  having  power  to  hold  plea  to  the  amount  oi'  Jhrty 
shillings  :  And  though  it  was  holden,  that  courts  baron  and  other 
inferior  courts,  wherein  the  jury  are  precluded  from  legally  assess- 
ing damages  to  that  amount,  were  not  within  the  meaning  or  intent 
of  the  statute,  but  that  such  courts  had  still  a  power  of  allowing  full 
costs  in  actions  for  slander  prosecuted  therein,  however  small  the 
quantum  of  damages  found  or  assessed  might  he" ;  yet  now,  by  the 
statute  58  Geo.  III.  c.  30.  §  2.  "  in  all  actions  or  suits  for  slanderous 
"  words,  to  be  sued  or  prosecuted  in  any  court  whatsoever,  which 
"  hath  not  jurisdiction  to  hold  plea  to  the  amount  o^  forty  shillings 
**  in  such  actions  or  suits,  if  the  jury,  upon  the  trial  of  the  issue  in 
"  such  action  or  suit,  or  the  jury  that  shall  inquire  of  the  damages, 
"  do  find  or  assess  the  damages  under  thirty  shillings,  then  the 
"  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  have  and  recover 
"  only  so  much  costs,  as  the  damages  so  given  or  assessed  shall 
"  amount  to,  without  any  further  increase  of  the  same.'*  The 
statute  21  Jac.  I.  c.  16.  also  applies  to  a  writ  of  inquiry,  as  well  as 
a  trial,  where  the  damages  are  under  forty  shillings*^;  and  Vi  justifi- 
cation found  for  the  plaintiff  will  not,  in  that  event,  entitle  him  to  full 
costss. 

But  the  principal  statute,  made  for  restraining  the  plaintiff's  right 
to  costs,  is  the  22  &  23  Car.  II.  e.  9.  (extended  to  Wales,  and  the 
counties  palatine,   by  the  11   &  12  W.  lU.  c  9.)   by  which  it  is 

^Hallv.  Warner,  T.  24  Geo.  III.  K.  B.  Bur.  168S.  2  Blac.  Rep.  10G2.  Say.  Costs, 

b  Cro.  Car.  141.  163.   1  Str.  645.  23.  S.  C.  Cas.  Pr.  C.  P.  137.  contra. 

«  2  Ld.  Raym.  831.   1  Salk.  206.  7  Mod.  ^  i  lj.  Raym.  181.  and  see  Hul.  Cobts, 

129,  S.  0.  Willes,  438.  Barnes,  132.  S.  C.  38. 

Id.  135,  2  H,  Blac.  531.  '  2  Str.  934. 

d  2  Ld.   Raym.    1588,  2  Str.   936,   S,  C,  ^  Barnes,  128.  Cas.  Pr.  C.  P.  22.  2  Wils, 

Willes,  408.  Barnes,  132.  S.  C.  Jd.  142.  3  258,  4  East,  567. 
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enacted,  that  "  in  all  actions  of  trespass,  assault  and  battery f  and 
"  other  personal  actions,  wherein  the  judge,  at  the  trial  of  the  cause, 
"  shall  not  find  and  certify  under  his  hand,  upon  the  back  of  the 
"  record,  that  an  assault  and  battery  was  sufficiently  proved  by  the 
**  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of  the 
"  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question, 
'*  the  plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
**  the  value  oi  forty  shillings,  shall  not  recover  or  obtain  more  costs 
"  of  suit,  than  the  damages  so  found  shall  amount  unto."  It  seems 
to  have  been  the  intention  of  this  statute,  that  the  plaintiff  should  have 
no  more  costs  than  damages,  in  any  personal  action  whatsoever,  if  the 
damages  were  under  forty  shillings,  except  in  cases  of  battery,  or 
freehold  ;  and  not  even  in  these,  without  a  certificate  :  and  this  con- 
struction was  adopted  in  some  of  the  first  cases  that  arose  upon  the 
statute^  But  a  different  construction  soon  prevailed  :  and  it  is  now 
settled,  that  the  statute  is  confined  to  actions  of  assault  and  battery  ; 
and  actions  for  local  trespasses,  wherein  it  is  possible  for  the  Judge  to 
certify,  that  the  freehold  or  title  of  the  land  was  chiefly  in  question''. 
Therefore  it  does  not  extend  to  actions  of  assumpsit^  debt,  covenant, 
trover^  false  imprisoniuent,  or  the  like  ;  or  to  actions  for  a  mere  as- 
sault^ ;  or  for  criminal  conversation^,  or  battery  of  the  plaintiff's 
servant',  per  quod  consortium,  vel  servitium  amisit. 

In  actions  for  local  trespasses,  the  statute  applies,  whenever  an  in- 
jury is  done  to  the  freehold",  or  to  any  thing  growing^  upon,  or 
affixed^  to  the  freehold  :  and  in  a  modern  case'',  it  was  carried  still 
further.  That  was  an  action  of  trespass  quare  clausum  f regit :  the 
first  count  stated,  that  the  defendants  broke  and  entered  the  close  of 
the  plaintiffs,  and  the  grass  of  the  plaintiffs  there  then  growing,  with 
their  feet  in  walking,  trod  down,  spoiled  and  consumed  :  and  dug  up 
and  gx)t  divers  large  quantities  of  turf,  peat,  sods,  lieath,  stones,  soil 
and  earth  of  the  plaintiffs,  in  and  upon  the  place  in  which,  ^'c.  and 

»  1  Keb.  849.  S  Keb.  121.  247.  Str.  720.  2  Ld.  Raym.  1444.  S.  C.  6  Durnf. 

^T.  Raym.  487.   T.  Jon.  232.    2  Show.  &  East,  281. 

258.  S.  C.  3  Mod.  39.   1  Salk.  208.   I   Str.  ^  Hillw  Reeves,'Ei\\.Ni.Pn.3^Q.  Barnes, 

577.  Gilb.  Eq.   Rep.    195.    Barnes,  134.  3  144.  7  East,  325. 

Wils.   322.    S.  C.   1  H.  Blac.  294.  2  East,  i  Birch  v.   Daffey,    Bui.  Ni,  Pii.  330.    1 

162.  per  Lawrence,  J.  7  East,  328.  Str.  C33.  Cas.  Pr.  C.  P.  86.  Barnes,  121.  6 

«  3  Keb.  31.1  Salk.  208.  Durnf.  &  East,  281.  7  East,  325. 

^  3  Durnf.  &  East,  391.  but  see  6  Durnf.  ^  Doug.  779.    and  see   1  Str,  633.  645. 

&  East,  562.  Gilb.  Eq.  Rep.  197,  8.  S.  C.  3  Bur.   1282. 

«  2  Blac.  Rep.  854.  3  Wils.  319.  S.  C.  Say.  Costs,  50.  S.  C.  accoid.  but  see  2  Vent. 

'  3  Keb.  184.  1  Salk.  208.  1  Str.  192.  215.  Skin.  (,&.  Com.  Rep.  19.  1  Salk.  208.  1 

»  2  Vent.  48.  Cum.  Rep.  19,   1  Salk.  208.  Str.  192.  semb.  coniru. 
I  Str.  577.  653.  645.  Gilb.  Eq.  Rep.  195.  2 
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took  and  carried  away  the  same,  and  converted  and  disposed  of  the 
same  to  their  own  use  :  There  was  another  count,  upon  a  similar 
trespass  in  another  close.  The  defendants  pleaded  the  general  issue 
to  tiie  whole  declaration,  and  two  special  pleas  to  the  second  count ; 
and  on  the  trial,  a  verdict  was  found  for  the  plaintiffs  on  the  general 
issue,  with  one  shilling  damages,  and  for  the  defendants  on  the  special 
pleas;  and  the  judge  had  not  certified.  Per  Lord  Mansjield : 
"  The  question  on  this  record  is,  whether  the  plaintiffs  are  entitled  to 
"  any  more  costs  than  damages,  under  the  statute  22  &  23  Car.  II. 
"  c.  9.  ?  There  is  a  puzzle  and  perplexity  in  the  cases  on  this  part 
"  of  the  statute,  and  a  jumble  in  the  reports :  and  as  the  question  is 
"  a  general  one,  we  thought  it  proper  to  consult  all  the  judges  ;  and 
"  they  are  all  of  opinion,  that  this  case  is  within  the  statute,  and 
"  that  the  i)laintiffs  ought  to  have  no  more  costs  than  damages. 
'*  \o\x  will  observe,  that  what  has  been  called  an  asportavit  in  this 
"  declaration,  is  a  mode  or  qualification  of  the  injury  done  to  the 
"  land  :  The  trespass  is  laid  to  have  been  committed  on  the  land,  by 
"  digging,  &c.  and  the  asportavit  as  part  of  the  same  act ;  and  on 
"  the  trial  of  the  issue,  the  freehold  certainly  might  have  come  in 
"  question.  This  is  clearly  distinguishable  from  an  asportavit  of 
"  personal  property,  where  the  freehold  cannot  come  in  question,  and 
"  which  therefore  is  not  within  the  act :  Thus,  after  trees  are  cut 
"  down,  and  thereby  severed  from  the  freehold,  if  a  trespasser  come 
"  and  carry  them  away,  that  case  is  not  within  the  statute,  because 
"  the  freehold  cannot  come  in  question  ;  here  it  might." 

In  an  action  for  mesne  profits,  if  the  plaintiff  recover  less  than  forty 
shillings  damages,  and  the  judge  do  not  certify  that  the  title  came  in 
question,  the  plaintiff  is  entitled  to  no  more  costs  than  damages'. 
And  where,  to  a  declaration  in  trespass  for  throwing  down,  burning 
and  destroying  the  plaintiff's  hedge  or  fence,  affixed  to  the  freehold, 
the  defendant  pleaded  the  general  issue,  and  a  justification  of  throwing 
down  the  hedge,  under  a  right  of  common,  which  was  found  for  him, 
and  there  was  a  verdict  for  the  plaintiff,  with  twenty  shillings  da- 
mages, on  the  general  issue ;  the  court  held,  that  the  facts  stated  in 
the  special  plea  could  not  be  taken  into  consideration,  to  shew  that 
the  title  to  the  freehold  could  not  come  in  question  ;  and  as  it  might 
have  been  in  issue  on  the  declaration,  and  the  judge  did  not  certify, 
the  plaintiff  was  entitled  to  no  more  costs  than  damages'".  But  in 
trespass  for  breaking  and  entering  ^  free  warren,  the  plaintiff  shall 
have  full  costs,  though  the  damages  be  under  forty  shillings'^. 

*  1  Esp.  Rep.  3i9.  6  Durnf.  ^  East,  393,  •*  7  East,  325.  Sed  videposl,  1001,  2. 

S.  C.  =2BJac.  Rep.  1151. 
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When  an  iiyury  is  done  to  a  personal  chattel,  it  is  not  within 
the  statute" ;  nor  where  an  injury  (o  a  personal  chattel  is  laid  in  the 
same  declaration  with  an  assault  and  battery,  or  local  trespass'' :  and 
consequently,  in  these  cases,  though  the  damages  be  under  forty 
shillings,  the  plaintiff  is  entitled  to  full  costs,  without  a  certificate. 
But  then  it  must  be  a  substantive  and  independent  injury  :  for  where 
it  is  laid  or  proved  merely  in  aggravation  of  damages,  as  a  mode  or 
qualification  of  the  assault  and  battery,  or  local  trespass^  or  there  is 
a  verdict  for  the  defendant  upon  that  part  of  the  declaration  which 
charges  him  with  an  injury  to  a  personal  chattel'',  it  is  within  the 
statute.  So  where  a  laceravit,  or  tearing  the  plaintiff's  clothes,  is 
laid  in  the  declaration,  or  found  by  the  jury,  to  be  merely  consequen- 
tial to%  or  committed  at  the  same  time*^  as  an  assault  and  battery,  the 
plaintiff,  recovering  less  than  forty  shillings  damages,  is  not  entitled 
to  full  costs,  without  a  certificate.  And,  in  a  late  case,  it  was  holdcn 
by  the  court  of  Common  Pleas,  that  if  the  plaintiff  declare  in  one 
count  for  assaulting  him,  and  beating  his  horse  on  which  he  was 
riding,  whereby  it  was  injured,  and  the  jury  give  a  verdict  with 
general  damages  under  forty  shillings,  the  plaintiff  shall  have  no  more 
costs  than  damages^. 

The  certificate  required  by  this  statute  need  not,  it  seems,  be 
granted  at  the  trial  of  the  cause*".  And  where  the  defendant  lets 
judgment  go  l^y  default',  or  Justifies  the  assault  and  battery"*,  or 
pleads  in  such  a  manner  as  to  bring  the  freehold  or  title  of  the  land 
in  question,  on  the  face  of  the  record',  a  certificate  is  holden  to  be  un- 
necessary. So  where,  to  a  declaration,  stating  that  the  defendant 
made  an  assault  on  the  plaintiff,  and  beat,  bruised,  wounded  and  ill 
treated  him,  the  defendant  pleaded  the  general  issue,  and  a  justifica- 
tion as  to  the  assaulting  and  ill  treating  only,  by  a  plea  of  molliter 
manus  imposuit,  the  court  of  Common  Pleas  held,  that  the  latter 
plea  admitted  a  battery,  and  that  the  plaintiff  was  entitled  to  full  costs, 
although  he  had  obtained  a  verdict  for  one  shilling  damages  only,  and 
the  judge  had  not  certified  at  the  trial"".     But  the  plaintiff  in  trespass 

»3  Keb.  389.  4G9.  T.  Jon.  232.  \  Salk.  ^  2  Vent.  180.  195.  Cas.  Pr.  C.  P.  118. 

208.   ]  Str.  534.  Gilb.  Eq.  Rep.   197.  S.  C.  *  Say.  Rep.  91.  1  Durnf.  &  East,  655. 

1  Stark,  m.  Pri.  55.  '  1  H.  Blac.  291.  5  Durnf.  &  East,  4S2. 

»>  3  Mod.  39.  1  Salk.  208.  1  Str.  198.  551.  8  1  Taunt.  357. 

Gilb.  Eq.   Rep.  127.  S.  C.  Barnes,  119,20.  b  n  Mod.  198.  Post,  1004. 

134.  3Wils.  322.  S.  C.  2  Sir.  1120.  Say.  •  Bui.  Ni.  Pri.  529. 

Costs,  39.  1  Stark.  A';.  Pri.  55.  but  see  1  "  G  Durnf.  &  East,  562. 

Esp.  Rep.  255.  1  >j  Price,  314. 

c  1  Str.  624.  Powell  V.  Elkt,  T.   21  Geo.  *»  7  Taunt.  689.  1  Moore,  420.  S.  C. 
III.  K.  B.   Ante,  999. 
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quare  clausum  /regit,  recovering  less  than  forty,  shillings  damages, 
is  not  entitled  to  costs  of  increase,  merely  because  a  view  was  granted 
before  trial,  though  upon  the  application  of  the  defendant-* :  And 
where,  in  an  action  for  an  assault  and  battery,  the  defendant  justifies 
the  assault  only'',  or  an  assault  only  is  certified  by  the  judged  the 
j)laintiff,  recovering  less  than  forty  shillings,  is  not  entitled  to  more 
costs  than  damages  ;  though,  in  the  latter  case,  to  entitle  him  to  full 
costs,  the  judge  may  certify,  on  the  8  &  9  W.  III.  c  11.  §  4.  that 
the  assault  was  wilful  and  malicious''. 

The  award  of  an  arbitrator  is  not  tantamount  to  a  judge's  certifi- 
cate, under  the  22  &  23  Car.  II.  c.  9^  Therefore,  where  a  verdict 
was  taken  for  10^  in  trespass,  subject  to  an  award  of  damages,  and 
the  costs  were  directed  to  abide  the  event,  if  the  arbitrator  find  less 
than  forty  shillings  damages,  the  plaintiff  cannot  have  his  costs, 
though  it  be  also  found  that  the  trespass  was  wilful,  and  that  the  de- 
fendant should  pay  the  plaintiff  his  costs  :  for  costs  being  directed  to 
abide  the  event,  means  the  legal  event ;  and  the  authority  of  a  judge 
to  certify  for  costs  under  the  22  &  23  Car.  II.  c.  9.  when  the  tres- 
pass is  wilful,  is  not  transferred  to  the  arbitrator  under  such  a  rule  of 
referenced 

When  the  plaintiff  recovered  less  than  forty  shillings  damages, 
and  the  plea  or  issue,  though  special,  was  collateral  to  the  question 
of  freehold  or  title  to  the  land,  as  where  the  defendant  justified  an 
entry  as  bailiff  under  process,  and  issue  was  joined  upon  the  doors 
being  shut",  or  where,  upon  a  plea  of  a  distress  for  rent,  there  was  an 
issue  on  the  defendant's  being  bailiff*',  a  certificate  was  formerly 
holden  to  be  necessary,  to  entitle  the  plaintiff  to  full  costs  :  for  it  was 
considered,  that  the  plaintiff,  who  recovered  less  than  forty  shillings 
damages,  in  trespass  quare  clausum  /regit,  was  not  entitled  to  full 
costs,  unless  the  freehold  or  title  appeared  to  have  come  in  question, 
either  by  the  judge's  certificate,  or  by  the  pleadings.  But  it  has 
since  been  determined,  in  several  cases',  that  if  the  defendant,  in  tres- 
pass quare  clausum  /regit,  plead  a  licence,  or  other  justification 
•which  does  not  make  title  to  the  land,  and  it  is  found  against  him, 
the  plaintiff  is  entitled  to  full  costs,  though  he  do  not  recover  forty 
shillings  damages  :  The  principle  on  which  these  determinations  have 

a  11  East,  1S4.  1  Ld.  Raym.  76.  2  Salk.  see  1  Marsh.  233. 
665.  S.  C.  contra.  *"  5  East,  489. 

b  3  Durnf.  &  East,  391.  and  see  1  Taunt.  8  2  Barnard.  K.  B.  277. 

16.  ^  Say.  Rep.  250.  1  Kenyon,  245.  S.  C. 

c  2  Lev.  102.  '  2  H.  Blac.  2.  341.    7  Durnf.   &  East, 

•*  3  Wils.  326.  659.  but  sec  7  East,  325.  scmli,  contra. 

«  3  Duraf.  &  East,  138.  Anlc,  884.   and 
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proceeded  is,  that  where  the  case  is  such  that  the  judge  who  tries  the 
cause  cannot  in  any  view  of  it  grant  a  certificate,  it  is  considered  to  be 
a  case  out  of  the  statute^  So,  on  a  plea  of  not  guilty  to  a  new  assign- 
ment of  extra  viam,  the  plaintiff  obtaining  a  verdict  for  less  than 
forty  shillings  damages,  is  entitled  to  full  costs,  without  a  judge's 
certificate'' ;  unless  the  way  pleaded  be  set  forth  by  metes  and  bounds*'. 
And  when  the  plaintiff  is  entitled  to  costs  upon  the  new  assignment, 
he  is  entitled  to  the  costs  of  all  the  previous  pleadings'*.  But  if  a  de- 
fendant plead  a  justification  in  trespass,  and  the  plaintiff,  without  tra- 
versing it,  new  assign  a  trespass  not  concerning  his  title,  &c.  on 
which  issue  is  joined,  and  found  for  him,  the  plaintiff,  obtaining  a  ver- 
dict for  less  than  forty  shillings,  is  entitled  to  no  more  costs  than 
damages,  under  the  statute  22  &  23  Car.  II.  c.  9^ 

None  of  the  statutes  made  for  restraining  the  plaintiff's  right  to 
costs,  except  the  21  Jac.  I.  c.  16*^.  extended  to  actions  brought  in  an 
inferior  court :  And  though  the  defendant  removed  the  cause,  and  a 
verdict  was  given  in  the  court  above  for  the  plaintiff,  with  damages 
under ybrfj/  shillings,  yet  it  was  holden,  that  the  plaintiff  should  have 
his  full  costs ;  because  he  had  made  his  election  to  sue  in  the  inferior 
court,  where  he  would  liave  had  such  costs,  and  the  defendant  could 
not  deprive  him  of  that  advantage  by  removing  the  caused.  But  now, 
by  the  statute  58  Geo.  III.  c.  30.  §  1.  "  in  all  actions  or  suits  of 
"  trespass  for  assault  and  battery,  to  be  commenced  in  any  court 
"  having,  or  which  by  his  majesty's  writ  o(  justices  may  have,  juris- 
"  diction  to  hold  pleas  in  actions  or  suits  to  the  amount  oi  forty  shil- 
"  lings,  (other  than  his  majesty's  courts  at  Westminster,  the  court 
*'  of  Great  Sessions  for  the  principality  of  Wales,  or  the  county  pala- 
"  tine  of  Chester,  the  court  of  Common  Pleas  for  the  county  pala- 
**  tine  of  Lancaster,  or  the  court  of  Pleas  for  the  county  palatine  of 
*'  Durham^  if  the  jury,  upon  the  trial  of  the  issue  in  such  action,  or 
"  the  jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the 
"  damages  under  forty  shillings  j  or  if  the  action  be  sued  or  prose- 
"  cuted  in  any  court  whatsoever,  which  hath  not  jurisdiction  to  hold 
"  plea  to  the  amount  oi  forty  shillings,  if  the  jury,  upon  the  trial  of 
"  the   issue  in  such  action,  or   the  jury  that   shall  inquire   of  the 

a  7  Durnf.  &  East,  660.  B.   Hul.  Costs,  86.  S.  C.   1   East,  331.  and 

•>  2  Lev.  234.  2  Ld.  Raym.  U44.  2  Str.  see  9  Price,  336.  Post,  1009. 

•726.  S.  C.  Id.  1168.  Say.  Rep.  251.  Cock-  ^  1  Durnf.  &  East,  636. 

eriU  V,  Allanson,  T.  22  Geo.  III.  K.  B.   Hul.  «  4  Taunt.  93. 

Costs,  86.  S.  C.  1  East,  350.  3  Barn.  &  Aid.  f  Ante,  996,  7. 

443.  but  see  Barnes,  1'24.  129,  S.  C.  Id.  149.  K  Cas,  Pr.  C.  P.  45.  (a),  and  see  2  Lev. 

Bui.  M.  Pri.  330.  coulra.  124.  4  Mod.  378,  9.  1  Ld.  Raym,  3db.  Hul. 

«  Coikcnll  V.  ManMHy  T.  22  (jeo.  IIL  K.  Costs,  39.  45. 
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"  damages,  do  find  or  assess  the  damages  under  thirty  shillings ; 
"  then  ihe  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  have  and 
"  recover  only  so  much  costs,  as  the  damages  so  given  or  assessed 
"  shall  amount  to,  without  any  further  increase  of  the  same."  It  has 
however  been  holden,  that  the  statute  22  &  23  Car.  II.  c.  9^.  as  well 
as  the  21  Jac.  I.  c.  16*".  only  restrain  the  court  from  awarding  more 
costs  than  damages  ;  but  the  jury,  not  being  restrained  thereby,  may 
give  what  costs  they  please. 

The  restraint  put  upon  the  plaintiff's  general  right  to  costs,  by  the 
22  &  23  Car.  II.  c.  9.  has  been  since  partly  taken  off,  by  subse- 
quent statutes.  Thus,  by  the  statute  4  &  5  W.  &  M.  c.  23.  §  10. 
after  reciting  that  great  mischiefs  ensue  by  inferior  tradesmen,  ap- 
prentices, and  other  dissolute  persons,  neglecting  their  trades  and 
employments,  who  follow  hunting,  fishing,  and  other  game,  to  the 
ruin  of  themselves  and  damage  of  their  neighbours,  it  is  enacted,  that 
"  if  any  such  person  shall  presume  to  hunt,  hawk,  fish  or  fowl,  (unless 
"  in  comj)any  with  the  master  of  such  apprentice,  duly  qualified  by 
"  law,)  such  person  shall  be  subject  to  the  penalties  of  this  act,  and 
"  shall  or  may  be  sued  or  prosecuted  for  his  wilful  trespass,  in  such 
"  his  coming  on  any  person's  land  ;  and  if  found  guilty  thereof,  the 
"  plaintiff  shall  not  only  recover  his  damages  thereby  sustained,  but 
"  his  yull  costs  of  suit ;  any  former  law  to  the  contrary  notvvithstand- 
"  ing."  It  has  been  holden,  that  a  clothier  is  an  inferior  tradesman, 
within  the  meaning  of  this  statute*' ;  and  it  is  said,  that  the  words 
"  inferior  tradesmen'^  extend  to  every  tradesman  who  is  not  quali- 
fied to  kill  game^ :  but  this  was  doubted  in  a  subsequent  case'', 
wherein  the  judges  were  divided  in  opinion  upon  the  question,  whe- 
ther a  surgeon  and  apothecary  should  be  considered  as  an  inferior 
tradesman.  And  in  trespass  for  hunting,  laid  upon  the  statute  4  & 
5  W.  &  M.  against  the  defendant  as  a  dissolute  person,  &c.  if  the 
plaintiff  prove  the  trespass,  but  not  the  circumstances  under  the 
statute,  he  shall  nevertheless  recover  as  in  a  common  action  of  tres- 
pass*. 

So,  by  the  8  &  9  W.  III.  c.  11.  §  4.  for  the  preventing  of  wilful 
and  malicious  trespasses,  it  is  enacted,  that  "  in  all  actions  of  tres- 
"  pass,  to  be  commenced  or  prosecuted  in  any  of  his  majesty's  courts 
"  of  record  at  Westminster,  wherein  at  the  trial  of  the  cause  it  shall 
"  appear,  and  be  certified  by  the  judge  under  his  hand,  upon  the 

«  Cas.  Pr.  C.  P.  45.  Pr.  Reg.  C.  P.  1 12.  Com.  Rep.  26.  S.  C. 

S-  C.  d  2  Wils.  70.  Say.  Costs,  54.  S,  C. 

"  1  Salk.  207.  e  2  Blac.  Rep.  900. 
•^  Barnes,  125.  and  see  1  Ld.  Raym,  149. 


J  004  OP   COSTS. 

"  back  of  the  record,  that  the  trespass,  upon  which  any  defendant 
"  shall  be  found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall 
"  recover  not  only  his  damages,  but  his  Jull  costs  of  suit ;  any  former 
"  law  to  the  contrary  notwithstanding^"  The  certificate  required 
by  this  statute,  need  not  be  granted  at  the  trial  of  the  cause''  ;  and  if 
it  appear  on  the  trial,  that  the  trespass,  however  trifling,  was  com- 
mitted after  notice,  and  the  jury  give  less  than  forty  shillings  damages, 
it  has  been  usual  for  the  judge  to  consider  himself  bound  to  certify 
that  the  trespass  was  wilful  and  malicious,  in  order  to  entitle  the 
plaintiff  to  his  full  costs'.  The  granting  of  a  certificate  however, 
upon  this  statute,  seems  to  be  discretionary  in  (he  judge  before  whom 
the  trial  is  had,  who  may  certify  or  not,  according  as  it  appears  to 
him,  under  the  circumstances  proved,  that  the  trespass  was  wilful  and 
malicious:  And  the  judge  having  declined  to  certify,  in  a  case  where 
notice  was  given  by  the  plaintiff's  wife  to  the  defendant,  not  to  enter 
the  locus  in  quo  in  his  cart,  there  being  no  road  there,  notwithstand- 
ing which  the  defendant  persisted  in  going  on,  in  the  exercise  of  a 
disputed  right  of  common  in  an  adjoining  inclosure  of  the  plaintiff, 
which  right  was  found  for  the  defendant  on  a  justification  pleaded, 
the  court  refused  to  interfere". 

The  plaintiff's  right  to  costs  is  still  further  abridged,  by  several 
modern  acts  of  parliament.  Thus,  by  the  Welsh  judicature  act,  13 
Geo.  Ill-  c.  51.  §  1.  "  in  case  the  plaintiff  in  any  action  upon  the 
"  case  for  words,  debt,  trespass  on  the  case,  assault  and  battery,  or 
"  other  personal  action%  where  the  cause  of  action  shall  arise  in 
"  TVales,  and  which  shall  be  tried  at  the  assizes  at  the  nearest 
"  English  county  to  that  part  of  IVales  in  which  the  cause  of  action 
"  shall  be  laid  to  arise,  shall  not  recover,  by  verdict,  a  debt  or 
"  damages  to  the  amount  of  ten  pounds  ;  if  the  judge  who  tried  the 
"  cause,  on  evidence  appearing  before  him,  shall  certify  on  the  back 
"  of  the  record  of  nisi  prius,  that  the  defendant  was  resident  in 
"  IVales,  at  the  time  of  the  service  of  the  vyrit,  or  other  mesne  pro- 
"  cess  served  on  him  ;  on  such  fact  being  suggested  on  the  record  or 
"  judgment  roll,  a  judgment  of  nonsuit  shall  be  entered  against  the 
"  plaintiff^,  and   the  defendant  shall    be  entitled  to,    and  have  like 

a  For  Uie  exposition  of  this  Statute,  see  3  d  3  East,  495.  IVnod  v.   Walkins,  H.  43 

Wils.  325.  Geo.   III.  K.   B.  but  see  5  Dunif.  &  East, 

*»  Swinnerton   v.  Jams,  E.  22  Geo.  III.  C.  273.  semb.  contra. 

P.  1  Durnf.  &  East,  636.    6  Duinf.   &  East,  e  An  action  of  covenant,  for  not  levying  a 

11.7  Durnf.  &  East,  449.  K.  B.  but  see  2  fine,  is  held  to  be  vl  personal  action,   within 

Wils.  21.  Doug.  108.  n.  contra.  the  meaning  of  this  statute.   1  New  Rep.  C. 

c  6  Uurnf.  &  East,  11.  and  sec  7  Durnf.  P.  267. 

&  East,  44i\  *  Append.  Chap.  XXXIX.  §  24. 
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"  judgment  and  remedy  to  recover  his  costs  against  the  plaintiff,  as 
"  if  a  verdict  had  been  given  by  the  jury  for  the  defendant ;  unless 
"  the  judge,  before  whom  the  cause  shall  be  tried,  shall  certify  on  the 
"  back  of  the  record,  that  the  freehold  or  title  of  the  land  mentioned 
*'  in  the  plaintiff's  declaration  was  chiefly  in  question,  or  that  the 
"  cause  was  proper  to  be  tried  in  such  English  county."  And,  by  §  2. 
"  in  all  transitory  actions,  arising  within  the  principality  of  Wales, 
"  which  shall  be  brought  in  any  of  his  majesty's  courts  of  record  out 
"  of  the  said  principality,  if  the  venue  therein  shall  be  laid  in  any 
**  county  or  place  out  of  the  said  principality,  and  the  debt  or  da- 
*'  mages  found  by  the  jury  shall  not  amount  to  the  sum  of  ten  pounds, 
"  and  it  shah  appear  upon  the  evidence  given  on  the  trial,  that  the 
"  cause  of  action  arose  in  Wales,  and  that  the  defendant  was  resi- 
"  dent  therein  at  the  time  of  the  service  of  any  writ,  &c.  and  it  shall 
"  be  so  certified,  under  the  hand  of  the  judge  who  tried  the  cause, 
"  upon  the  back  of  the  record  of  nisi  priiis ;  on  such  facts  being 
"  suggested  on  the  record  or  judgment  roll,  a  judgment  of  nonsuit 
"  shall  be  entered  thereon  against  the  plaintifl\  and  he  shall  pay  to 
"  the  defendant  his  costs  of  suit,  &c. :  and,  in  the  taxation  of  costs, 
"  the  proper  officer  shall  allow  to  the  plaintiff,  out  of  the  defendant's 
"  costs,  the  full  sum  given  him  by  the  verdict." 

In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted  by  the 
statute  28  Geo.  III.  c.  37.  §  24.  that  "in  case  any  information  or 
*'  suit  shall  be  commenced  and  brought  to  trial,  on  account  of  the 
*'  seizure  of  any  goods,  wares  or  merchandize,  seized  as  forfeited,  by 
"  virtue  of  any  act  or  acts  of  parliament  relating  to  his  mnjesty's 
*'  revenues  of  customs  or  excise,  or  of  any  ship,  vessel  or  boat,  or  of 
"  any  horse,  cattle  or  carriage,  used  or  employed  in  removing  or 
"  carrying  the  same,  wherein  a  verdict  shall  be  found  for  the  elaimer 
"  thereof,  and  it  shall  appear  to  the  judge  or  court  before  whom  the 
"  same  shall  be  tried  or  heard,  that  there  was  a  probable  cause  of 
"  seizure,  the  judge  or  court  shall  certify  that  there  was  a  probable 
"  cause  for  making  such  seizure  ;  and  in  such  case,  the  claimant 
"  shall  not  be  entiiled  to  any  costs  of  suit  whatsoever''." 

In  actions  upon  judgments,  it  is  enacted  by  the  statute  43  Geo. 
111.  c.  46.  §  4.  that  "  the  plaintiffs  shall  not  recover  or  be  entitled  to 
"  any  costs  of  suit,  unless  the  court  in  which  such  action  shall  be 
"  brought,  or  some  judge  of  the  same  court,  shall  otherwise  orders" 
Upon    this  statute,  judgment  signed   and  execution   taken   out  for 

a  Append.  Chap.  XXXIX.  §  24.  Cowper,  E.  22  Geo.  III.  K.  B.  Ante,  923. 

^  And  see  the  statutes  19  Geo.  II.  c.  34.  «  2  Blac.  Rep.  783. 

§  16.  23  Geo.  III.   c.  ^O.  §  29.  Reynolds  v. 
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costs,  in  an  action  upon  a  judgment,  without  leave  of  the  court  or  a 
judge,  is  irregular*.  But  the  statute  does  not  extend  to  an  action 
brought  by  the  defendant,  to  recover  the  costs  of  a  judgment  of  non- 
suit, but  only  to  judgments  recovered  by  plaintiffs'' :  And  where  a 
defendant,  against  whom  judgment  had  been  obtained,  sued  out  a 
writ  of  error,  and  to  an  action  on  the  judgment  pleaded  nul  tiel  re- 
cord, the  court  of  Common  Pleas  allowed  the  plaintiff  his  costs  of  the 
action  upon  the  judgmenf^.  So,  where  recognizances  of  bail  were 
taken  in  the  Common  Pleas,  and  bail  were  sued  in  that  court  to  judg- 
ment, but  having  no  property,  actions  were  brought  on  the  judgment 
in  the  King's  Bench,  in  order  to  take  their  persons,  costs  were  allowed 
by  the  court  nunc  pro  tunc'^ :  And,  in  an  action  on  a  judgment,  the 
latter  court  refused  to  stay  proceedings,  on  payment  of  the  debt 
without  costs,  where  there  was  probable  ground  for  the  plaintiff  ^s 
also  claiming  interest  on  part  of  the  debt*^.  In  actions  against  jm,s- 
tices  of  the  peace,  on  account  of  a  conviction,  or  any  thing  done  by 
them  for  carrying  the  same  into  effect,  in  case  such  conviction  shall 
have  been  quashed,  the  plaintiff,  we  have  seen^,  besides  the  value  and 
amount  of  the  penalty,  in  case  the  same  shall  have  been  levied,  shall 
not  be  entitled  to  recover  any  costs  of  suit  ;  unless  it  shall  be  ex- 
pressly alleged  in  the  declaration,  that  such  acts  were  done  mali- 
ciously, and  without  any  reasonable  or  probable  cause  ;  nor  in  case  it 
shall  be  proved  at  the  trial,  that  such  plaintiff  was  guilty  of  the  offence 
whereof  he  had  been  convicted,  or  on  account  of  which  he  had  been 
apprehended,  or  had  otherwise  suffered,  and  that  he  had  undergone 
no  greater  punishment  than  was  assigned  by  law  to  such  offence. 

Many  cases  have  occurred,  independently  of  the  statute  4  Ann. 
c-  16.  in  which  the  question  has  been  made,  both  in  the  King's 
Bench  and  Common  Pleas,  whether  a  defendant  is  entitled  to  any 
costs,  where,  there  being  several  counts  in  a  declaration,  the  plaintiff 
has  obtained  a  verdict  upon  one  only  ;  and  it  has  been  uniformly 
holden,  that  in  such  case  costs  shall  not  be  taxed  for  the  defendant 
on  such  counts  as  may  have  been  found  for  him,  not  only  in  cases 
where  the  substantial  cause  of  action  is  the  same  in  all  the  counts, 
and  only  varied  by  the  manner  of  stating  it^,  but  also  where,  to  dif- 
ferent counts  of  a  declaration,  there  have  been  different  pleas,  and 
issues  on  those  pleas,  and  one  or  more  of  the  issues  have  been  found 
for  the  plaintiff,  and  the  rest  for  the  defendant :  In  such  case  it  has 
also  been  determined,  that  the  defendant  shall  not  have  costs  taxed 

a  1  Chit.  Rep.   190.  «  /rf.  473. 
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on  the  issues  fount!  for  him.  Thus,  where  the  defendant  in  trespass 
pleaded  several  justifications  to  two  counts,  for  different  trespasses  in 
different  places,  and  on  the  trial  all  the  issues  were  found  for  him, 
except  an  issue  on  not  guilty  to  a  new  assignment,  which  was  found 
for  the  plaintiff;  the  court,  on  argument,  held  the  plaintiff  was  en- 
titled to  one  penny  damages  and  one  penny  costs,  the  jury  having 
found  the  verdict  for  him  with  one  penny  damages,  and  that  the  de- 
fendant was  not  entitled  to  any  costs^  So,  where  the  defendant  in 
trespass  pleaded  three  different  justifications,  to  three  different  counts, 
and  on  issue  joined  in  the  Common  Pleas,  had  a  verdict  for  him  on 
two,  and  against  him  on  the  third  ;  on  motion,  this  was  holden  not 
to  be  a  case  within  the  act,  and  that  the  plaintiff  was  entitled  to  costs 
at  common  law  on  the  whole  declaration''.  So  where  a  declaration, 
in  an  action  on  the  case,  contained  one  count  in  trover,  and  another 
for  words,  and  the  defendant  pleaded  not  guilty  to  the  first  count, 
and  a  justification  to  the  second  count,  and  there  was  a  verdict  for 
the  plaintiff  on  the  count  in  trover,  and  for  the  defendant  on  the  other 
count,  the  court  held  that  the  defendant  should  not  have  costs  taxed 
on  the  issue  found  for  him  :  and  Duller,  J.  said,  the  practice  of  the 
court  is  uniform,  not  to  allow  the  defendant  costs  in  eases  of  this 
sorf^.  And  where  an  action  of  trespass  was  brought  against  two  de- 
fendants, for  taking  the  plaintiff's  goods ;  and  they  pleaded,  first,  ti»e 
general  issue;  and  secondly,  separate  justifications,  under  a  judg- 
ment and  execution  against  the  goods  of  a  third  person  ;  and  at  the 
trial,  a  verdict  was  found  for  both  the  defendants,  on  their  pleas  of 
justification,  as  to  the  greater  part  of  the  goods  ;  but  it  turned  out 
that  there  were  some  goods  taken,  the  property  of  the  plaintiff,  and 
a  verdict  was  consequently  found  against  them,  as  to  those  goods, 
upon  the  general  issue  ;  which  verdict  was  afterwards  ordered  to  be 
entered  for  one  of  the  defendants  generally,  but  as  to  the  other  de- 
fendant, it  was  left  undisturbed  ;  the  court  held,  that  the  latter  de- 
fendant was  not  entitled  to  any  costs,  on  the  issue  found  for  him^. 

So,  in  assumpsit,  where  the  defendant  pleads  non  assumpsit  as  to  all 
but  a  particular  sum,  and  as  to  that  sum  a  tender ;  and  on  the  trial,  the 
fact  of  the  tender  is  found  for  him,  but  that  the  sum  tendered  was  not 
sufticient,  by  which  the  plaintiff  has  a  verdict  on  the  general  issue, 
and  judgment  for  his  damages  and  costs ;  in  such  case,  there  is  not 
an  instance  of  the  costs  of  the  issue,  on  the  plea  of  tender,  ever 
having  been  taxed  for  the  defendant*.     So  where,  in  a  similar  case, 
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the  issue  on  the  plea  of  tender  was  found  for  the  plaintiff,  and  on  non 
assumpsit  for  the  defendant,  the  plaintiff  was  holden  to  be  entitled  to 
the  general  costs  of  the  caused  And,  in  a  modern  case,  whtre  in 
assumpsit  against  an  executrix,  the  defendant  pleaded  the  general 
issue  and  the  statute  of  limitations  to  the  whole  declaration,  and  as 
to  a  particular  sum,  that  the  promises  were  made  by  the  defendant's 
testator  and  one  A.  B.  jointly,  which  A.  B.  survived  the  testator,  and 
is  still  living  ;  and  this  last  issue  was  found  at  the  trial  for  (he  de- 
fendant, and  the  other  two  issues  for  the  plaintiff,  who  thereupon  had 
judgment  for  the  rest  of  his  damages  and  costs  ;  the  court,  after  a 
full  investigation  of  the  subject,  held  that  the  defendant  was  not  en- 
titled to  have  the  costs  of  the  issue  found  for  her  deducted  from  the 
costs  of  the  trial,  which  the  plaintiff  was  entitled  to  on  the  issues 
found  for  him''. 

From  these  authorities,"the  practice  appears  to  have  been  settled,  in 
both  courts,  that  wherever  a  plaintiff  succeeds  on  a  trial,  as  to  any 
part  of  his  demand,  divided  into  different  counts  in  his  declaration, 
whether  the  defendant  has  pleaded  one  plea  to  all  the  counls  jointly, 
or  pleaded  to  them  separately,  and  separate  issues  have  been  joined, 
on  some  of  which  he  has  succeeded,  yet  he  has  never  been  allowed 
costs,  on  that  part  of  the  plaintiff's  demand  which  has  been  found 
against  the  plaintiff<=.  And  the  same  rule  has  prevailed,  where  a 
defendant  has  succeeded  on  a  demurrer,  as  to  part  of  the  plaintiff's 
demand*^.  Thus,  where  the  declaration  consisted  of  two  counts,  and 
the  defendant  demurred  to  one,  and  obtained  judgment  thereon,  and 
pleaded  to  the  other,  and  on  trial  of  the  issue  there  was  a  verdict  for 
the  plaintiff;  the  court  held,  that  the  plaintiff  was  entitled  to  costs 
upon  his  verdict,  and  the  defendant  to  none  upon  his  demurrer:  for 
that  the  plaintiff  having  j)revailed  upon  one  of  his  counts,  had  a  right 
to  have  his  costs  upon  that  count,  without  any  deduction  on  account 
of  the  defendant's  having  got  judgment  upon  his  demurrer  to  the 
other  count*^. 

But  if  there  be  two  distinct  causes  of  action  in  two  separate  counts, 
and  as  to  one  the  defendant  suffers  judgment  to  go  by  default,  and  as 
to  the  other  takes  issue  and  obtains  a  verdict,  he  is  entitled  to  judg- 
ment for  his  costs  on  the  latter  count,  notwithstanding  the  jdaintiff  is 
entitled  to  judgment  and  costs  on  the  first  count*^.     So,  where  the  de- 
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claration  in  trespass  consisted  of  one  count  only,  to  which  there  were 
several  ])leas  of  justification,  on  which  issues  were  taken,  and  a  new 
assignment,  on  which  judgment  passed  by  default,  and  a  venire  was 
awarded,  as  well  to  assess  the  damages  on  the  judgment  by  default, 
as  to  try  the  issues  :  all  the  issues  being  found  for  the  defendant,  it 
was  holden  that  he  was  entitled  to  the  costs  of  them^.  And  in  like 
manner,  where  one  of  the  issues  in  a  similar  case  was  found  for  the 
defendant,  he  was  holden  to  be  entitled  to  the  general  costs  of  the 
trial,  though  another  issue  was  found  for  the  j)laintiff''.  So  where,  in 
trespass  for  breaking  and  entering  the  plaintiff's  close,  the  defendant 
j)leadcd  a  public  right  of  way  over  the  locus  in  quo,  and  the  plaindff 
took  issue  thereon,  and  new  assigned  the  trespass  extra  viam,  upon 
which  the  defendant  suffered  judgment  to  go  by  default  ;  and  at  the 
trial,  the  jury  found  a  verdict  for  the  defendant  on  the  right  of  way, 
and  one  shilling  damages  on  the  new  assignment ;  the  coint  held,  that 
the  defendant  was  entitled,  on  the  issue  found  for  him,  to  the  general 
costs  of  the  trial,  andjthat  the  plaintiff  was  entitled,  on  the  new  assign- 
ment, to  no  more  costs  than  damages'".  But  where  the  defendant, 
in  trespass  quare  clausum  fregit,  pleaded  not  guilty,  and  also  a 
justification  under  a  right  of  way  ;  and  the  plaintiff  traversed  the 
right  of  way,  and  new  assigned  extra  viam  ;  and  issue  was  taken, 
as  well  on  the  new  assignment  as  on  the  right  of  way  ;  after  verdict 
for  the  j)laintiff,  with  one  shilling  damages  on  the  new  assignment, 
and  fur  the  defendant  on  the  justification,  the  plaintiff  was  holden  to 
be  entitled  to  full  costs,  deducting  only  the  defendant's  costs  on  the 
issue  found  for  him''.  So  where,  in  trespass  for  cutting  down  trees, 
(he  defendant  pleaded  not  guilty,  and  several  pleas  justifying  cutting 
down  the  trees  as  a  nuisance,  for  obstructing  a  highway  ;  to  which 
the  plaintiff  replied,  joining  issue  on  the  plea  of  not  guilty,  and  de- 
nying the  highway,  and  new  assigned  cutting  down  tlie  trees  extra 
viam  ;  and  the  defendant  joined  issue  on  the  special  pleas,  and 
suffered  judgment  by  default  on  the  now  assignment;  the  jury 
having  found  a  verdict  for  the  plaintiff  on  the  general  issue,  and 
for  the  defendant  on  the  issues  on  the  special  pleas,  and  assessed 
damages  on  the  new  assignment,  it  was  holden,  that  the  plaintiff 
was  entitled  to  full  costs,    except   upon  the  issues    on    the  special 
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pleas,  and  that  the  defendant  was  not  entitled  to  costs,  even  on  those 
issues^ 

The  rules  established  by  the  foregoing  cases,  seem  to  amount  to 
this  :  that  where  the  plaintiflP's  demand  is  altogether  denied  by  the 
defendant's  pleas,  and  at  tiie  trial  the  plaintiff  obtains  a  verdict  for 
part  of  his  demand,  and  the  defendant  obtains  a  verdict  as  to  other 
part,  the  ])laintifF  is  entitled  to  the  costs  of  the  issues  found  for  him, 
which  include  the  general  costs  of  the  trial,  but  do  not  include  the 
costs  of  the  issues  found  for  (he  defendant,  on  which  last  mentioned 
issues,  however,  the  defendant  is  not  entitled  to  claim  any  costs  from 
the  plaintiff:  But  where  the  defendant  suffers  judgment  by  default, 
as  to  part  of  the  plaintiff's  demand,  and  pleads  only  as  to  otheiv  part, 
and  the  plaintiff  takes  issue  on  the  pleas,  and  at  the  trial  all  the 
issues  are  found  for  the  defendant,  then  the  defendant  is  entitled  to 
the  costs  of  the  issues  found  for  him,  and  the  jilaintiffis  entitled  only  to 
the  costs  of  the  judgment  by  default''.  And  accordingly,  in  an  action 
of  trespass^  for  trespasses  charged  in  some  named  and  some  unnamed 
closes  of  the  plaintiff,  and  also  for  taking  his  goods  and  chattels, 
where  the  defendant  pleaded  first,  not  guilty  to  the  whole  declaration  ; 
2ndly,  as  to  part,  a  special  plea  of  licence ;  3dly  and  4thly,  as  to 
part,  certain  special  pleas,  on  which  the  jury  were,  by  consent,  dis- 
charged from  giving  any  verdict  3  and  5thly,  as  to  the  unnamed 
closes,  liberutn  tenementum  :  The  plaintiff,  by  his  replication,  took 
issue  on  the  plea  of  not  guilty;  traversed  the  licence  mentioned  in 
the  second  plea,  and  also  new  assigned  on  that  plea  :  and,  as  to  the 
unnamed  closes,  entered  a  nolle  prosequi :  The  defendant,  by  liis  re- 
joinder, took  issue  on  the  traverse,  and  suffered  judgment  by  de- 
fault on  the  new  assignment ;  and  the  cause  went  to  tlie  assizes,  as 
well  to  try  the  issues  joined,  as  to  assess  the  plaintiff's  damages  on 
the  new  assignment :  At  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff  on  the  general  issue,  (without  assessing  any  damages  there- 
on ;)  for  the  defendant  on  the  plea  of  licence ;  and,  on  the  new  as- 
signment, they  assessed  to  the  plaintiff  one  shilling  damages,  and 
one  shilling  costs  :  the  court  held,  that  the  plaintiff  was  entitled  to 
the  general  costs  of  the  cause,  including  those  of  the  trial,  the  costs 
of  the  issue  found  for  the  defendant  being  deducted,  but  no  costs 
were  allowed  to  (he  defendant  on  that  issue^ 

There  was  formerly  a  distinction,  as  to  the  costs  on  several  counts, 
between  the  practice  of  the  King's  Bench  and  Common  Pleas  :  In 
the  former  court,  where  the  declaration  consisted  of  several   counts, 
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the  plaintiff  was  only  entitled  to  the  costs  of  such  as  were  found  for 
him  ;  and  neither  party  was  allowed  the  costs  of  those  which  were 
found  for  the  defendant^  But  it  was  otherwise  in  the  Common  Pleas  : 
for  there,  if  the  plaintiff  succeeded  upon  any  one  of  the  counts,  he  was 
entitled  to  the  costs  of  his  whole  declaration,  though  the  defendant 
succeeded  upon  the  others'".  This  distinction  however  is  now  abolish- 
ed ;  and  it  is  settled  in  both  courts,  that  neither  party  is  entitled  to  costs 
on  tbose  counts  which  are  found  for  the  defendanf^ :  and  there  being 
several  defendants,  some  of  whom  suffered  judgment  by  default, 
makes  no  difference'*.  In  the  Exchequer,  when  several  issues  liave 
been  directed,  and  some  are  found  for  the  plaintiff,  and  others  for  the 
defendant,  each  party  will  be  allowed  costs  on  the  issues  found  in 
his  favour,  and  jnust  pay  them  on  those  which  are  found  against 
him^. 

An  inclosure  act  directed,  that  the  parties  who  were  dissatisfied 
with  the  determination  of  the  commissioners,  might  bring  actions  to 
try  their  rights,  adding,  "  that  if  the  verdict  should  be  in  favour  of 
*'  the  commissioners'  determination,  the  costs  should  be  borne  by  the 
"  plaintiff,  and  if  against  such  determination,  then  by  the  proprietors 
"  at  large  :"  a  proprietor  brought  an  action,  claiming  nine  distinct 
rights,  and  recovered  for  three  only  ;  and  the  court  held,  that  he 
should  only  have  his  costs  on  those  issues  which  were  found  for  him, 
and  that  the  defendant  should  have  his  costs  of  the  other  issues^  But 
where,  by  an  inclosure  act,  any  person  dissatisfied  with  the  determi- 
nation of  the  commissioners,  might  bring  an  action  against  the  person 
in  whose  favour  such  determination  should  have  been  made,  and  if  it 
should  appear  that  the  party  claiming  was  entitled  to  a  qualified  or 
less  interest,  the  jury  might  declare  the  same  on  their  verdict,  to  be 
indorsed  on  the  posfm,  in  addition  to  the  verdict  given  on  the  issue 
joined,  but  the  costs  of  such  action  should  abide  and  be  determined 
by  the  verdict  given  upon  the  issue  joined;  and  an  action  was 
brought  against  the  defendant  who  claimed  a  right  of  common  in 
respect  of  ninety  acres,  and  upon  the  general  issue,  the  declaration 
consisting  only  of  one  count,  a  verdict  was  given  for  the  plaintiff  as 
to  thirty  acres,  and  for  the  defendant  as  to  the  residue,  and  there 
was  an  indorsement  on  the  posfea,  that  the  jury  found  the  right  of 
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common  in  respect  of   sixty  acres,  &c.  ;    (lie  court  held,  that  the 
plaintiff  was  entitled  to  general  costs^ 

It  should  be  remembered,  however,  that  the  plaintiff  has  in  no 
case  a  right  to  costs,  except  where  he  is  entitled  to  judgment  on  the 
whole  record  :  and  therefore,  where  the  defendant,  in  trespass  for 
breaking  and  entering  the  plaintiff's  free  fishery  in  A.,  and  also  in  B., 
and  also  in  A.  and  B.,  pleaded  first  not  guilty,  and  secondly,  that  the 
said  free  fisheries  were  parcel  of  a  navigable  harbour,  &c.  common  to 
all  the  king's  subjects,  to  which  the  plaintiff  replied,  prescribing  for 
a  free  fishery  in  the  said  place,  in  right  of  his  manor  ;  and  the  de- 
fendant rejoined,  taking  issue  on  such  prescription  ;  it  was  holden, 
that  on  verdict  for  the  plaintiff  on  the  general  issue,  and  for  the  de- 
fendant on  the  prescription,  the  latter  going  to  the  whole  declaration, 
the  plaintiff  was  not  entitled  to  costs'*.  So  where,  in  trespass  for 
breaking  and  entering  the  plaintiff's  close  covered  with  water,  and 
fishing  in  his  several  and  free  fishery,  the  defendant  pleaded  the 
general  issue  of  not  guilty,  and  several  special  pleas  of  justification, 
on  which  the  plaintiff  new  assigned,  and  the  defendant  pleaded  thereto 
the  general  issue,  and  pleas  of  justification  ;  and  the  jury  found  for 
the  plaintiff  on  the  general  issues,  with  one  shilling  damages  and  forty 
shillings  costs,  and  for  the  defendant  on  the  pleas  of  justification, 
which  covered  the  whole  of  the  trespasses  ;  the  court  of  Common 
Pleas  held,  that  the  defendant  was  entitled  to  the  general  costs  of  the 
cause,  on  the  issues  which  were  found  for  him,  and  the  plaintiff  to 
costs  on  the  other  issues  only*^.  And  where  an  executrix  pleaded  first 
lion  assumpsit,  secondly,  ne  unques  executrix,  and  thirdly,  plene 
administravit ;  and  issues  on  tlje  two  first  jjleas  were  found  for  the 
plaintiff,  and  on  the  last  for  the  defendant  ;  it  was  holden,  that  the 
last  plea  being  a  complete  answer  to  the  action,  the  defendant  was 
entitled  to  the  general  costs  of  the  trial"*. 

It  has  already  been  observed^,  that  no  costs  were  recoverable  by  a 
defendant  at  common  law  :  And  the  reason  seems  to  be,  that  if  the 
plaintiff  failed  in  his  suit,  he  was  amerced  to  the  king  pro  falso 
clamore,  which  was  thought  to  be  a  sufficient  punishment,  without 
subjecting  him  to  the  payment  of  costs.  The  first  instance  of  costs 
being  given  to  a  defendant,  was  in  a  writ  of  right  of  ward,  by  the 
statute  of  Marlberge,  (52  Hen.  III.)  c.  6.  Afterwards,  costs  were 
given  to  the  defendant  in  error,  by  the  3  Hen.  VII.  c.  10.  and  19 
Hen.  VII.  c.  20.  and  in  replevin,  by  the  7  Hen.  VIII.  c.  4.  and  21 

a  3  Maiile  &  Scl.  323.  d  1  Barn.  &  Aid.  254.  8  Taunt.  129. 

t*  )  I  East,  263,  ar.d  vide  ante,  711.  ''  Ante,  971'. 

c  i  Mooio,  tlO.  1  Brod.  &  B;nar.465.  S.C. 
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Hen.  VIII.  c.  19,  &c.  But  in  one  of  these  cases,  the  defendant  is  to 
be  considered  as  an  actor ;  and  in  the  other  of  them,  the  provision  is 
virtually  for  the  benefit  of  the  plaintiff  in  the  original  action*. 

In  replevin,  when  a  defendant  removes  proceedings,  by  recordari 
facias  loquelam,  from  a  county  court  into  one  of  the  superior  courts, 
and  signs  judgment  of  nonpros  in  default  of  the  plaintiff's  appearing, 
he  is  entitled  to  costs'*:  And,  by  the  7  Hen.  VIII.  c.  4.  §  3.  and  21 
Hen.Ylll.  c.  19.  §  3.  the  defendant,  in  replevin  or  second  deliver- 
ance, making  avowry,  cognizance,  or  Justification,  for  rents,  customs 
or  services,  or  for  damage  feasant,  is  entitled  to  costs,  if  the  avowry, 
cognizance,  or  justification  be  found  for  him,  or  the  plaintiff  be 
nonsuit,  or  otherwise  barred  ;  which  statutes  extend  to  avowries,  &c. 
made  by  an  executor'^,  or  for  an  estray"^,  and,  as  it  should  seem,  for  an 
amercement  by  a  court  leef^ ;  but  not  to  pleas  oiprisel  en  auter  lieUj 
upon  which  the  writ  is  abated*^,  or  to  pleas  of  property  in  the  thing 
distrained^.  By  the  17  Car.  II.  c.  7.  §  2.  the  defendant  obtaining 
judgment  thereon,  for  the  arrearages  of  rent,  or  value  of  the  goods 
distrained,  is  also  entitled  to  his  y<tZ/  costs  of  suit  :  And,  by  the  11 
Geo.  II.  c.  19.  §  22.  if  the  plaintiff  in  an  action  of  replevin,  founded 
upon  a  distress  for  rent,  relief,  heriot,  or  other  service,  shall  become 
nonsuit,  discontinue  his  action,  or  have  judgment  against  him,  the 
defendant  shall  recover  double  costs  of  suit.  But  this  latter  statute 
does  not  extend  to  a  distress  for  a  rent  charge'',  or  seizure  for  a  heriot 
custom^ :  And  where,  by  a  canal  act,  the  company  were  authorized  to 
take  certain  lands  for  the  purposes  of  the  act,  on  making  certain 
payments,  either  by  annual  rents  or  sums  in  gross,  and  the  persons 
from  whom  the  land  was  to  be  taken  were  empowered  to  distrain  the 
goods  of  the  company,  even  off  the  premises,  in  case  of  non-payment 
of  such  suras  ;  an  avowant,  stating  a  distress  under  this  act  of  par- 
liament, was  holden  not  to  be  entitled,  on  obtaining  a  verdict,  to 
double  costs,  under  the  statute  11  Geo.  II.  c.  19.  §  22^  This  statute 
gives  double  costs  against  a  plaintiff  in  replevin,  only  in  three  cases  ; 
viz.  where  he  is  nonsuit,  discontinues  his  action,  or  has  judgment 
given  against  him  :  And  therefore  where,  in  replevin,  the  cause  not 
being  then  at  issue,  the  parties  agreed  by  bond  to  submit  the  question 
to  arbitration,  the  costs  to  abide  the  event,  and  the  arbitrator  after- 

a  Say.  Costs,  70.  g  Hardr.  153. 

••  1  Diirnf.  &  East,  371.  Ante,  419.  *>  Willes,  429,  1  Bos.  &  Pul.  214.  and  see 

c  2  Rol.  R  p.  457.  1  New  Rep.  C.  P.  5Q. 

^  Cro.  Eliz.  350.  •  Barnes,  148.  2  Wils,  23,  Say.Costs,  107. 

*-'  do.  Jac.  320.  but  sec  Cro.  Eliz.  330.           ^  7  Duiiif.  &  East,  300.  and  see  1  Bos.  & 

iemh,  conlm.  Pul,  213.  S.  P. 

^  Com.  Ucp.  122,  2  Ld.  Raym.  7iiS.  S.  C. 
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wards  awarded  in  favour  of  defendant ;  it  was  holden,  that  lie  was  not 
entitled  to  double  costs  under  the  statute". 

By  the  statute  23  Hen.  Vlll.  e.  15.  §  1.  it  was  enacted,  that  "  in 
"  trespass  upon  the  statute  5  Rich.  II.  stat.  1.  c.  8.  debt,  covenant, 
"  detinue,  account,  trespass  on  the  case,  or  upon  any  statute  for  an 
"  offence  or  wrong  personal,  immediately  supposed  to  be  done  to  the 
"  plaintiff,  if  the  plaintiff,  after  the  appearance  of  the  defendant,  be 
*'  nonsuited,  or  a  verdict  pass  against  him,  the  defendant  shall  have 
"  judgment  to  recover  his  costs  against  the  plaintiff,  to  be  assessed 
"  and  taxed  by  the  discretion  of  the  judge  or  judges  of  the  court 
"  where  such  action  shall  be  commenced  or  sued  ;  and  shall  have 
"  such  process  and  execution  for  the  recovery  of  (he  same  against 
"  the  j)laintiff,  as  the  plaintiff  should  or  might  have  had  against  the 
"  defendant,  in  case  judgment  had  been  given  for  the  plaintiff." 

Executors  and  administrators  are  not  particularly  excepted  out  of 
the  statute  23  Hen.  VIII.  c.  15.  ;  yet  as  that  statute  only  relates  to 
contracts  made  with,  or  wrongs  done  to  th(5  plaintiff'',  it  has  been  uni- 
formly holden%  that  they  are  not  liable  to  costs,  upon  a  nonsuit''  or 
verdict,  where  they  necessarily  sue  in  their  representative  character, 
and  cannot  bring  the  action  in  their  own  right ;  as  upon  a  contract 
entered  into  with  the  testator  or  intestate*,  or  for  a  wrong  done  in  his 
life-time^  So,  where  the  plaintiff  sued  as  executor,  and  was  nonsuited 
upon  evidence  being  given  at  the  trial,  that  the  supposed  testator  was 
still  alive,  the  court  refused  to  allow  costs  to  the  defendant ;  it  appear- 
ing from  affidavits  on  both  sides,  to  be  still  at  least  doubtful  whether 
the  supposed  testator  was  living  or  not^:  And  where  a  plaintiff  sued 
as  executor,  for  a  debt  which  appeared  on  the  trial  to  be  claimable,  if 
at  all,  in  the  character  of  surviving  partner  of  the  deceased,  and  was 
nonsuited  ;  the  court  refused  to  refer  it  to  the  master  to  tax  the  de- 
fendant's costs,  it  being  doubtful  whether  justice  would  be  done  by 
such  an  order''.  But  where  the  cause  of  action  arises  after  the  death 
of  the  testator  or  intestate,  and  the  plaintiff  may  sue  thereon  in  his 
own  right,  he  shall  not  be  excused  from  the  payment  of  costs,  though 
he  bring  the  action  as  executor  or  administrator  ;  as  upon  a  contracV, 

a  1  Barn.  &  Aid.  G70.  Pr.  Reg.  118.  S.  C.  Barnes,  141.  1  H.  Blac. 

•»  2  Str.  1 107.  128.  l  Bos.  &  Pul.  445.  2  Bos.  &  Pul.  233. 

*=  Cro.  Eliz.  503.   Cro.  Jac.  229.  2  Bulst,  2   East,  395.    Cook  and  others   executors   v. 

261.  1   Salk.  207.  314.  3  Bur.  1386.  Say.  L'/ca*,  E.  42  Geo,  III.  cited  iu  2  East,  398. 

Costs,  97.  f  Barnes,  129. 

'^Smitli  executor  v.  Rlwdes,  T.  26  Geo.  III.  8  1  Barn.  &  Aid.  586. 

K.  B.  h  3  Barn.  &  Aid.  213.  1  Chit.  Rep.  628. 

e  T.  Jon.  47.   1  Vent.  92.  2   Ld.   Raym.  S.  C. 

1414.   1  Str.  682.  S.  C.  Cas.  I'r.  C.  P.  137.  '  6  Mod.  91.   181.  1   Salk.  207.  S.  C.  1 
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express  or  implied,  or  in  irocer'^^,  for  a  conversion  after  the  death  of 
the  testator  or  intestate.  And  where  a  declaration  in  trover  by  an 
executor  consisted  of  two  counts,  one  on  a  conversion  in  the  life-time, 
and  another  after  the  death  of  the  testator,  for  which  latter  the  plaintift* 
might  have  declarrjtl  in  his  own  right,  he  was  holden  to  be  liable  to 
costs  on  a  nonsuit''.  The  reason  why  an  executor,  suing  in  his  re- 
])resentative  character,  shall  not  be  liable  to  costs,  if  he  fail,  is  because 
he  is  supposed  not  to  be  cognizant  of  the  contracts  made  by  his  tes- 
tator ;  but  as  he  must  be  cognizant  of  all  contracts  made  by  himself 
personally,  though  in  his  representative  character,  and  as  he  might 
declare  upon  them  in  his  own  right,  there  is  no  reason  why  he  should 
be  exempt  from  costs,  in  case  he  fail  in  his  action*^ :  And  for  a  similar 
reason,  executors  or  administrators  are  not  necessarily  exempted  from 
costs,  on  interlocutory  motions'^.  But  though  an  executor  or  admi- 
nistrator, necessarily  suing  as  such  upon  a  contract  entered  into  with 
the  testator  or  intestate,  is  not  iiiade  liable  to  costs  by  the  statute,  and 
no  costs  can  be  awarded  against  him  on  record  ;  yet  in  a  late  case, 
where  the  plaintiff  sued  as  administrator,  upon  a  contract  made  with 
his  intestate,  and  assigned  by  the  plaintiff  to  J.  S.  for  whose  benefit 
the  action  was  brought,  and  it  appeared  in  evidence  that  the  contract 
had  been  annulled,  with  the  privity  both  of  the  plaintiff  and  J.  S.  and 
the  former  was  indemnified  by  the  latter ;  a  verdict  being  found  for 
the  defendant,  the  court  of  Common  Pleas  made  a  rule  upon  the 
plaintiff,  to  pay  the  defendant  his  costs,  as  for  a  contempt,  in  fraudu- 
lently abusing  the  process  of  the  courts  An  executor  or  adminis- 
trator is  liable  to  costs,  upon  a  judgment  of  non  pros^  :  And  where  he 
has  knowingly  brought  a  wrong  action,  or  otherwise  been  guilty  of  a 
wilful  default,  he  shall  pay  costs  upon  a  discontinuance^,  or  for  not 
proceeding  to  trial  according  to  notice'' :  but  otherwise  he  is  not  liable 
to  costs  in  either  of  these  cases' :  nor  where  he  merely  sues  en  aider 

Ld.  Raym.  436.   1  Str.  682.  Barnes,  1 19.  '2  6  Durnf.  &  East,  634.   1  Chit.  Rep.  628,  9. 

Sir.  1106.  4  Durnf.  &  East,  277.  5  Durnf.  in  notis. 

&  East,  234.  2  East,  396.  S  Cas.  Pr.  C  P.  79.  3  Bur.  1451.  1  Blac. 

a  Com.  Rep.    162.    Cas.    Pr.    C.  P.    61.  Rep.  431.  S.  C.  2  New  Rep.  C.  P.  72.  1  Chit. 

Barnes,    132.    Cas.  i«n/».  Hardw.    204.     7  Yie\>.  619.  innotis.  Ante,  13X 

Durnf.  Si.  East,  358.  Mon/clandv.  DeGrairige,  •»  Cas.  Pr.  C.   P.   137,  8.  Pr.  Reg.  119. 

M.  41  Geo.  III.  K.  B.    10  East,   293,    2  S.C.Barnes,  133.  3  Bur.  1385.  1  H.  Blac. 

Taunt.  116.  but  see  3  Lev.  60.  semb.  contra.  217. 

"  2  Taunt.  116.  and  see  7  Durnf.  &  East,  '  2  Str.  871.  Barnes,   133.  4  Bur.   1927. 

358.  Say.  Costs,  96,  7.  S.  C.  Per  Cur.  T.  44  Geo. 
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d  Per  Cur.  M.  42  Geo.  III.  K.  B.  K.  B.  2  Smith  R.   260.  S.  C.  1  Chit.  Rep. 

«  3  Bos.  &  Pul.  1 15.  629.  in  notis.  Ante,  819. 

'  Cas.  Pr.  C.  P.  14.  157,  8.  3  Bur.  1585. 
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droit,  is  he  liable  to  costs,  upon  a  judi^ment  as  in  case  of  a  nonsuit*. 
A  plaintiff  suing  as  assignee  of  an  insolvent  debtor,  is  not,  by  analogy 
to  tlie  case  of  executors  and  administrators,  within  the  exemption  of 
the  statute  23  Hen.  VIII.  c.  15. ;  hut  if  nonsuited,  must  pay  the  de- 
fendant's cosis'' :  Nor  will  the  court  suspend  the  payment  of  such 
costs,  until  the  plaintiff  has  received  sufficient  assets,  to  be  paid 
quando  acciderint^. 

Executors  and  administrators,  when  defendants,  have  no  privilege 
with  respect  to  costs'" :  And  if  there  be  a  verdict  against  them,  the 
judgment  is,  that  the  costs  be  levied  of  the  goods  of  the  testator  or 
intestate,  if  the  defendant  hath  so  much  thereof  in  his  hands  to  be 
administered,  and  if  not,  de  bonis  propriis'^^  A  bankrupt,  sued  as 
executor,  pleaded  a  false  plea,  and  it  being  found  against  him,  the 
plaintiff  had  judgment  for  the  costs  de  bonis  propriis,  after  which  he 
obtained  his  certificate  ;  and  the  court  held,  that  this  judgment  for 
the  costs  was  not  discharged  by  the  certificate^  But  when  an  exe- 
cutor or  administrator  ])lc'ads  plene  administravit,  or  judgments  out- 
standing and  plene  administravit  prseter,  and  the  plaintiff,  admit- 
ting the  truth  of  the  plea,  takes  judgment  of  assets  in  futuro,  the 
tlefendant  is  not  liable  to  costs^:  nor  does  he  seem  to  be  liable  thereto, 
when  lie  pleads  plene  administravit prteter,  and  the  plaintiff,  admit- 
ting the  truth  of  the  plea,  takes  judgment  of  the  assets  admitted  in 
part,  and  for  the  residue  of  assets  in  jfiituro^.  And  when  an  execu- 
tor or  administrator  pleads  several  pleas  to  the  whole  declaration,  as 
non  assumpsit  and  plene  administravit,  and  one  of  them  is  found 
for  him,  he  is  entitled  to  the  postea  and  costs,  though  the  other  plea 
be  found  against  him''.  But  if  the  plaintiff  take  judgment  of  assets 
in  futuro,  upon  the  plea  of  plene  administravit,  and  go  to  trial  upon 
the  plea  of  non  assumpsit,  he  will  be  entitled  to  costs,  if  he  obtain  a 

*  4   Bnc.  1928.  Per  Cur.  T.  37  Geo.  III.  future  in  that  court.   Imp.  K.  B.  9  Ed.  534. 

K.  B.  Barnes,  130.  2  H,  Blac.  277.  2  East,  in  marg.  S.  C.     But,  in  the  case  of  De  TaUet 

396.  but  see  7  Price,  709.  ^^  Andrade,  M.  58  Geo.  III.  K.  B.    1    Chit. 

^  8  Price,  212.  Kep.  C29,  50.   in  notis,  the  court  of  King's 

«Plowd.  183.  Hut.  69.  79.  Bench   held,  that  though  an  administrator 

d4  Durnf.  &  East,  648.  7  Durnf.  &  East,  in  such    case  was  not  personally    liable    to 

^''^'  pay    costs,    yet   that  judgment  might  well 

^3  Bur.   1368.  1    Blac.   Rep.  400.  S.  C.  be  entered  for  them,  to  be  recovered  c/e  ion« 

Ant£,  207.  ieilalorii,  quando  acciderint. 

[Battv.  Deschamps,  T.  24  Geo.  III.  C.  P.  s  Rast.   Ent.   323.  8   Co.    134.  2   Saund. 

after  two  arguments,  and   consulting   with  226.   1  Sid.  448.  S.  C. 

the  judges  of  the  King's  Bench,  whose  prac-  h  Qarnans  v.  Heskelh,  E.  22   Geo.  III.  K. 

tice  had  been   to  allow  costs  out  of  the  fu-  B.  Cocksonw  Drinkwater,  T.   23  Geo.    III. 

ture  assets,  and  on  looking  into  the  prece-  K.  B.   1  Barn.  &  Aid.  254.  8  Taunt.    129. 

dents  :  and  the  judges  of  the  King's  Bench  Ante,  1012. 

eignified  their  intention  not  to  allow  them  in 


OF    COSTS.  1017 

verdict;  and  thererorc  in  such  case,  unless  the  defendant  has  a  good 
tj^round  ot"  defence  upon  non  assumpsit,  it  is  usual  for  him  (o  move 
(o  withdraw  his  plea,  which  the  court  will  permit  him  to  do,  upon 
])ayment  of  costs'".  So,  where  an  executor  pleaded  von  assumpsit 
and  plene  administravit,  on  which  the  plaintiff  took  issue,  and  a 
hond  and  mortgage  outstanding,  and  plene  administravit  pr&eter,  on 
Avhich  latter  plea  the  defendant  took  judgment  of  assets  quando  acci- 
derint,  and  there  was  a  verdict  for  the  plaintiff  on  the  plea  of  non 
assumpsit,  and  for  the  defendant  on  tlie  issue  ol' plene  administravit ; 
(he  court  held,  that  the  plaintiff,  being  at  all  events  entitled  to  jud"-- 
ment  of  assets  quando,  and  having  been  compelled  by  the  defendant's 
pleading  non  assumpsit,  to  go  down  to  (rial,  was  entitled  to  retain  the 
postea,  and  to  have  the  general  costs  of  the  trial,  though  the  issue  of 
plene  administravit  was  found  against  him''. 

There  being  still  many  cases,  in  which  the  defendant  was  not  aided 
by  the  provisions  of  (he  before-mentioned  statutes',  it  was  enacted  by 
(he  statute  4  Jac.  I.  c.  3.  that  "  if  any  person  shall  commence,  in  any 
"  court,  any  action  of  trespass,  ejectione  Jirmee,  or  any  other  action 
*'  whatsoever,  wherein  the  plaintiff  or  demandant  might  have  costs 
"  in  case  judgment  should  be  given  for  him,  and  the  plaintiff  or  de- 
"  mandant  shall  be  nonsuited  therein,  after  the  appearance  of  the 
"  defendant,  or  a  verdict  shall  pass  against  him  by  lawful  trial,  that 
'-  then  the  defendant,  in  every  such  action,  shall  have  judgment  to 
"  recover  his  costs  against  the  plaintiff"  or  demandant,  to  be  assessed 
"  and  levied  in  like  manner  as  upon  the  23  Hen.  VIII.  c.  15." 
By  tl*e  above  statute,  the  defendant  is  entitled  to  costs,  on  a  nonsuit 
or  verdict,  in  all  cases  where  the  plaintiff"  would  have  been  entitled 
to  them,  if  he  had  obtained  judgment ;  as  in  assumpsit'^  &c.  And 
though  the  declaration  be  insufficient,  so  that  the  plaintiff  could  not 
have  had  costs  thereon,  the  defendant  is  nevertheless  entitled  to  costs, 
for  the  unjust  vexation*^ :  But  this  statute,  being  framed  upon  the 
model  of  the  23  Hen.  VIII.  c.  15.  does  not  extend,  any  more  than 
that,  to  actions  brought  by  executors  or  administrators^. 

The  statutes  which  have  been  hitherto  mentioned,  as  giving  costs 
to  defendants,  only  relate  to  cases  where  the  plaintiff  is  nonsuited,  or 
has  a  verdict  against  him.  But  there  are  other  statutes,  by  which 
the  defendant  is  entitled  to  costs  upon  a  nolle  prosequi,  non  pros 
discontinuance,  or  demurrer  ;  or  when   the  plaintiff  does  not  recover 


»2  Blac.  Rep.  1275.  e  Moor,  G25.  1  Bulst.  189.  3  Bulst.  248. 

«>  12  East,  232.  Hob.  219.  Hut.  16.  S.  C.  Cro.  Car.  175.  but 

^  2  Leon.  9.  3  Leon.  92.  Bui,  Ni.  Pri-  334.  sec  Cro.  Jac.  ',58,  9.  scmb.  contra, 
d  Ante,  979.  f  Gilb.  C.  P.  271. 
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the  amount  of  the  sum  for  which  the  defendant  was  arrested,  provided 
it  appear  that  he  had  not  any  reasonable  or  probable  cause  for  arrest- 
ing him  to  that  amount,  and  the  court  shall  thereupon  make  a  rule  or 
order  for  the  allowance  of  such  costs. 

By  the  8  Eliz.  c.  2.  "  upon  process  issuing  out  of  the  court  of 
"  King's  Bench,  if  the  plaintiff  do  not  declare  in  three  days  after  bail 
"  put  in  ;  or  if,  after  declaration,  he  do  not  prosecute  his  suit  with 
"  effect,  but  willingly  suffer  the  same  to  be  delayed  or  discontinued, 
"  or  he  be  nonsuited  therein  ;  the  judges,  by  their  discretions,  shall 
"  award  to  the  defendant  his  costs,  damages  and  charges,  in  that 
*'  behalf  sustained."  If  the  plaintiff  enter  a  nolle  prosequi,  as  to  the 
whole  cause  of  action,  the  defendant  is  entitled  to  costs  upon  this 
statute''.  And  where,  in  trespass  against  two  defendants,  one  of  them 
suffered  judgment  by  default,  and  a  writ  of  enquiry  was  executed  as 
against  him,  and  the  plaintiff  entered  a  nolle  prosequi  as  to  the  other, 
the  court  of  Common  Pleas  held,  that  the  latter  was  entitled  to  costs'*. 
But  where  in  assumpsit,  against  two  defendants,  one  of  them  pleaded 
his  bankruptcy,  and  the  plaintiff  entered  a  nolle  prosequi  as  to  him, 
and  proceeded  to  trial,  and  obtained  a  verdict  against  the  other  de- 
fendant, who  pleaded  the  general  issue,  the  court  of  King's  Bench 
held,  that  the  former  was  not  entitled  to  costs*^.  When  a  nolle  pro- 
sequi is  entered  on  any  of  the  counts  in  a  declaration,  the  plaintiff  is 
not  entitled  to  costs  on  such  counts'* :  And  the  statute  8  Eliz.  does 
not  extend,  any  more  than  the  23  Hen.  VLII.  c.  15.  to  actions 
brought  by  executors  and  administrators  in  their  representative  cha- 
racter"'. 

By  the  13  Car.  II.  stat.  2.  c.  2.  §  3.  it  is  enacted,  that  "  upon  an 
**  appearance  entered  for  the  defendant  by  attorney,  of  the  term 
"  wherein  the  process  is  returnable,  unless  the  plaintiff  shall  put  into 
**  the  court  from  whence  the  process  issued,  his  bill  or  declaration 
"  against  the  defendant,  in  some  personal  action  or  ejectment  of  farm, 
"  before  the  end  of  the  term  next  following  after  appearance,  a  non- 
"  suit  for  want  of  a  declaration  may  be  entered  against  him ;  and 
"  the  defendant  shall  have  judgment  to  recover  costs  against  the 
"  plaintiff,  to  be  taxed  and  levied  in  like  maimer  as  upon  the  23  Hen. 
"  VIII.  c.  15."  It  has  been  observed,  that  the  provision  contained 
in  the  statute  8  Eliz.  c.  2.  with  respect  to  the  costs  of  a  defendant, 
when  the  plaintiff  in  the  King's  Bench  discontinues  after  declaration, 

a  3  Durnf.  &  East,  511.  and  see  16  East,  Geo.  III.  K.  B. 
129.  Ante,  735.  d  ]6  East,  129.  Ante,  735. 

•>  8  Taunt.  643.  2  Moore,  718.  S.  C.  «  Cro.  Eliz.  69.  Cro.  Jac.  361. 

c  Hareuvod  v.  Mallkcvis  and  another,  H.  56 
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is  not  extended  by  the  13  Car.  II.  to  the  case  of  a  simihir  discon- 
tiiuianc-e  in  the  Common  Pleas'*.  The  reason  {generally  assisjned  for 
this  seeu)in<2^  omission  is,  that  as  a  plaintiff  could  not  discontinue  his 
suit  in  the  Common  Pleas,  without  an  application  to  the  court  for 
that  purpose,  it  was  customary  to  make  the  payment  of  costs  to  the 
defendant  one  of  the  con<litions  of  compliance  with  a  motion  for 
leave  (o  discontinue  ;  and  iherefore  it  was  unnecessary  in  such  case, 
to  make  any  provision  by  statute  for  the  costs  of  a  defendant''. 

And  still  further  to  discourage  the  bringino-  of  frivolotis  and  vexa- 
tious actions,  it  is  enacted  by  the  statute  8  &  9  VV.  III.  c.  11.  §  2. 
that  "  if  any  person  shall  commence  or  prosecute  any  action,  in  any 
"  court  of  record,  wherein  upon  demurrer,  either  by  plaintiff  or  de- 
*'  fendant,  demandant  or  tenant,  judgment  shall  be  given  by  the  court 
"  against  the  plaintiff  or  demandant,  the  defendant  or  tenant  shall 
"  have  judgment  to  recover  his  costs,  and  have  execution  for  the 
"  same  by  capias  ad  satisfaciendum,  Jieri  facias^  or  elegitJ*^ 
This  statute  does  not  extend  to  demurrers  to  pleas  in  abatement*^  ; 
nor  any  action,  wherein  the  defendant  would  not  have  been  entitled  to 
costs,  upon  a  nonsuit  or  verdict**. 

And  for  the  more  effectual  prevention  of  frivolous  and  vexatious 
arrests  and  suits,  it  is  enacted  by  the  statute  43  Geo.  III.  c.  16.  §  3. 
tiiat  *'  in  all  actions  to  be  brought  in  England  or  Ireland,  wherein 
"  the  defendant  or  defendants  shall  be  arrested  and  held  to  special 
"  bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the 
"  amount  of  the  sum  for  which  the  defendant  or  defendants  in  such 
"  actions  shall  have  been  so  arrested  and  held  to  special  bail,  such 
"  defendant  or  defendants  shall  be  entitled  to  costs  of  suit,  to  be 
"  taxed  according  to  the  custom  of  the  court  in  which  such  action 
"  shall  have  been  brought ;  provided  that  it  shall  be  made  appear,  to 
"  the  satisfaction  of  the  court  in  which  such  action  is  brought,  upon 
"  motion  to  be  made  in  court  for  that  purpose,  and  upon  hearing  the 
<'  parties  by  aflidavit,  that  the  plaintiff  or  plaintiffs  in  such  action  had 
*'  not  any  reasonable  or  probable  cause  for  causing  the  defendant  or 
"  defendants  to  be  arrested  and  held  to  special  bail  in  such  amount 
*'  as  aforesaid,  and  provided  such  court  shall  thereupon,  by  a  rule  or 
"  order  of  the  same  court,  direct  that  such  costs  shall  be  allowed 
"  to  the  defendant  or  defendants  :  And  the  plaintiff  or  plaintiffs  shall, 
"  upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from 

a  Hill.  Costs,  1  Ed.  138.  195.  Comb.  482.  S.  C.  2  Ld.  Raym.  992.  1 

b  Id.iLid.  and  see  2  Cromp.  2  Ed.   462,  Salk.  194.  6  Mod.  83.  S.  C. 

3.  Say.  Costs,  63.  ^  Cas.  Pr.  C.  P.  23.  1  H.  Blac.  330.  but 

c  1  Ld.  Kaytn.  337.  1  Salk.  194.  12  Mod.  see  Cas.  Pr.  C.  P.  4.  contra. 
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"  taking  out  any  execution  for  the  sura  recovered  in  any  such  action, 
"  unless  the  same  shall  exceed,  and  then  in  such  sum  only  as  the 
"  same  shall  exceed,  the  amount  of  the  taxed  costs  of  the  defendant 
"  or  defendants  in  such  action  ;  And  in  case  the  sum  recovered  in 
"  any  such  action  shall  be  less  than  the  amount  of  the  costs  of  the 
**  defendant  or  defendants,  to  be  taxed  as  aforesaid,  that  then  the  de- 
"  fendant  or  defendants  shall  be  entitled,  after  deducting  the  sum  of 
"  money  recovered  by  the  plaintiff  or  j)Iainti{rs  in  such  action,  from 
"  the  amount  of  his  or  their  costs,  so  to  be  taxed  as  aforesaid,  to 
"  take  out  execution  for  such  costs,  in  like  manner  as  a  defendant 
"  or  defendants  may  now  by  law  have  execution  for  costs  in  other 
"  cases^" 

Upon  this  statute,  the  defendant  was  allowed  his  costs,  where  the 
plaintiff  arrested  him  for  the  price  of  coals,  considered  as  full  measure; 
the  plaintiff  having,  j)reviously  to  the  arrest,  compounded  a  penal 
action  for  delivering  the  same  coals,  as  being  short  of  measure''.  And 
where  a  verdict  was  taken  at  the  trial  for  a  nominal  sum,  subject  to 
an  order  of  reference  for  ascertaining  the  amount  of  the  damages,  by 
which  the  costs  were  directed  to  abide  the  event  of  the  award,  and 
the  arbitrator  found  a  less  sum  to  be  due  to  the  plaintiff  than  that  for 
which  the  defendant  was  arrested ;  the  court  held,  that  the  sum  so 
found,  and  for  which  judgment  was  afterwards  given,  was  to  be  con- 
sidered as  a  sum  recovered,  within  the  meaning  of  the  act,  so  as  to 
entitle  the  defendant  to  apply  for  costs'".  So,  where  an  attorney 
brought  an  action  for  his  bill  of  costs,  and  held  the  defendant  to  bail 
for  a  larger  sum  than  was  afterwards  found  to  be  due  upon  taxation, 
without  having  any  reasonable  or  probable  cause  for  so  doing,  the 
court  held,  that  this  was  a  case  within  the  statute  ;  and  that  if  not, 
still  the  court,  in  the  exercise  of  its  jurisdiction  over  its  officers, 
would  compel  an  attorney  to  pay  costs  under  such  circumstances'*. 
Executors,  who  have  holden  a  party  to  bail,  without  reasonable  or 
probable  cause,  for  a  debt  due  to  their  testator,  are  within  the  act^. 
And  where  a  plaintiff  arrested  a  defendant,  and  held  him  to  bail  for 
20/.  knowing  that  the  latter  had  a  cross  demand  which  would  reduce 
the  debt  to  6/.,  and  upon  the  trial,  he  recovered  the  latter  sum  only ; 
the  court  of  King's  Bench  held,  that  the  defendant  was  entitled  to  his 
costs  under  the  above  statute,  as  having  been  arrested  and  held  to 

a  Append.  Chap.  XXXIX.  §  31.    And  for  Burns  v.  Palmer,  in  Scac.  M.  44  Geo,   HI. 

the  form  of  a  fieri  facias  on  this  statute,  sec  S.  P.  and  see  I  Moore,  92.  5  Barn,  &  Aid. 

Append.  Chap.  XLI.  §  39.  0(53,  4.   1  Barn.  &  Cres.  101. 

b  2  Smith  R.  2G1.  d  5  Barn.  &  Aid.  661. 

^  Nculc  V.  rorlcr,  T.  44  Geo.   Ill,  K,  B.  «  /(/.  315.  {aj. 
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bail,  without  any  probable  cause*.  But,  on  the  other  hand,  where  the 
plaintiff  had  holden  tlie  defendant  to  bail,  and  a  verdict  was  taken  for 
him  at  the  trial,  subject  to  an  order  of  reference  for  ascertaining  the 
amount  of  the  danaages,  and  the  arbitrator  awarded  a  less  sum  than 
fifteen  pounds  ;  the  court  of  Common  Pleas,  upon  an  application  to 
allow  the  defendant  his  costs  pursuant  to  the  above  statute,  held  that 
in  order  to  entitle  him  to  such  costs,  he  must  shew  that  the  arrest  was 
vexatious  and  malicious^  So,  if  a  defendant  be  arrested  in  that  court 
for  fifteen  pounds,  for  goods  sold,  and  be  indebted  to  the  plaintiff  in 
the  sum  of  fourteen  pounds  only,  on  a  promissory  note  payable  by 
instalments,  the  court  will  not  allow  the  defendant  his  costs,  pursuant 
to  the  above  statute ;  as  he  might  have  been  arrested  on  the  note". 
This  statute  does  not  extend  to  an  action  of  debt  on  bond,  where  the 
plaintiff  obtains  a  verdict  for  nominal  damages,  and  takes  his  judg- 
ment for  the  penalty,  exceeding  the  sum  for  which  the  defendant  was 
arrested*.  And  it  has  been  holden  not  to  apply  to  cases,  where  the 
defendant  pays  into  court,  upon  the  common  rule,  a  less  sum  than  he 
was  arrested  for,  and  the  plaintiff  takes  it  out  of  court* :  and  it  must 
be  a  strong  case  against  an  executor^  to  bring  him  within  the  mean- 
ing of  the  act'.  An  application  for  costs  under  this  statute,  cannot 
be  supported  by  a  reference  to  the  notes  of  the  judge,  before  whom 
the  cause  was  tried  ;  but  an  affidavit  must  be  made,  shewing  there 
Avas  no  reasonable  or  probable  cause  for  the  arrest^ :  And  the  court  will 
not  make  an  order  for  costs  to  be  paid  to  the  defendant  upon  this 
statute,  where  it  appears,  on  shewing  cause,  that  under  the  circum- 
stances, the  plaintiff  had  a  reasonable  or  probable  cause  for  arrest- 
ing the  defendant,  to  the  full  amount  of  the  sum  for  which  he  was 
arrested^  If  a  defendant's  attorney  apply  for  costs  on  this  statute, 
without  sufficient  grounds,  the  court  of  Common  Pleas,  on  discharg- 
ing the  rule,  will  make  him  pay  the  costs  of  the  application'. 

The  plaintiff,  we  may  remember,  is  not  entitled  to  costs  in  a 
popular  action,  for  the  whole  or  part  of  the  penalty  given  by  statute 
to  a  common  informer,  unless  they  are  expressly  given  him  by  the 
statute''.     Nor  was  the  defendant  entitled   to  co.sts  in  such  an  action, 

a  Id.  513.  1  Dowl.   &  Ryl.  G7.  S.  C.  and  66.   S.  C.  6    Price,    126.  2  Dowl.    &  Ryl. 

set;  \  Barn.  &  Cres.  91.  266.  but  see  2  New  Rep.  C.  P.  76.  contra. 

b  1    Moore,    92.    and    see  3    Price,    1.  3  f  1  Marsh.  21. 

Moore,  605.  1  Bred.  &  Ring.  278.  S.  C.  SI  Taunt.  60. 

c  3  Moore,  590.  h  1  Smith  R.  521.  and  see  1  Moore,  92.  2 

d   10  East,  5'25.  7  Taunt.  251.   2  Marsh.  Cliit.  Rep.  147. 

527.  S.  C.  '   4T:innt.  191. 

e  1  Smith   R.  42S.  2  Smith   R.    667.  13  "^  ^»;/»-,930. 
East,  90,   3  Mocrc,  3j27.  1   Brod.  &   Bing. 
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until  the  statute  18  EUz.  c.  5.  §  3.  (made  perpetual  by  the  27  Eliz. 
c.  10.)  by  which  it  is  enacted,  that  "  if  any  common  it\former  shall 
"  willingly  delay  his  suit,  or  shall  discontinue,  or  be  nonsuit,  or  shall 
*'  have  the  matter  pass  against  him  therein  by  verdict  or  judgment  in 
*'  law,  the  said  informer  shall  pay  to  the  defendant  his  costs,  charges 
"  and  damages,  to  be  assigned  by  the  court  in  which  the  suit 
**  shall  be  attempted :"  with  a  proviso,  that  "  this  act  shall  not 
"  extend  to  any  officer,  who  in  respect  of  his  office,  has  heretofore 
"  usually  sued  upon  penal  laws  :  nor  to  any  officer,  suing  only 
"  for  matters  concerning  his  office*."  This  act  of  parliaments 
which  seems  to  give  costs  upon  an  arrest  of  judgment'*,  extends  to 
actions  brought  upon  a  subsequent  statute*^,  or  one  that  is  re- 
pealed'^ ;  and  also  to  actions  qui  tarn,  for  part  of  a  penalty,  as  well 
as  where  the  whole  is  given  to  a  common  informer^ :  But  it  does  not 
extend  to  actions  brought  by  the  party  grieved,  upon  a  remedial 
statute^ 

When  there  are  several  defendants,  who  succeed  in  the  action,  the 
plaintiff  may  pay  costs  to  which  of  them  he  pleases^ :  And  if  they 
fail,  each  of  them  is  answerable  for  the  whole  costs  :  Thus,  where  an 
ejectment  was  brought  against  several  defendants,  who  defended 
severally,  and  at  the  assizes  one  of  them  confessed  lease  entry  and 
ouster,  and  had  a  verdict  against  him,  but  the  others  did  not  confess ; 
the  court  upon  application  said,  the  officer  must  tax  the  same  costs 
against  all  the  defendants  ;  and  that  if  the  plaintiff,  after  he  had  sa- 
tisfaction against  one,  should  take  out  execution  against  another,  the 
latter  might  apply  to  the  court*". 

When  one  of  several  defendants  lets  judgment  go  by  default,  and 
the  other  pleads  a  plea  which  goes  to  the  whole  declaration,  and  shews 
that  the  plaintiff  had  no  cause  of  action,  if  this  plea  be  found  for  the 
defendant  who  j)leaded  it,  he  shall  have  costs  ;  and  being  an  absolute 
bar,  the  other  defendant  shall  have  the  benefit  of  it,  and  not  pay 
costs  to  the  plaintiff' :  But  when  the  plea  does  not  go  to  the  whole, 
but  is  merely  in   discharge  of  the  party  pleading  it,  there  the  other 

a  2  Ld.  Raym.  1333.  Bu!.  Ni.  Pri.  333,  4.  «  Cowp.  366.  Say.  Costs,  To.  S.  C.  and  see 

And  see    tbe  statute    24   Hen.  VIII.   c.  3.  2  Str.  I  103.  6  Vin.  Abr.  341,  2.  S.  C. 

which    exempts  plaintitTs,  suing   to  Ihe  use  f  1  And.   116.  2  Leon.   116.  4  Leon.  55. 

of  the  king,  in  any  action  whatsoever,  from  Cro.  Eliz.  177.  Hut.  22.  I  Saili.  30. 

the  payment  of  costs,  in  case  they  be  non-  8  1  Str.  516.  2  Str.  1203. 

suited,  or  a  verdict  pass  against  them.    See  •>  Bui.  Ni.  Pri.  335,  6. 

also  7  Durnf.  &  East,  367.  «  Co.  Lit.  125.  Cro.  Jac.  134.  1  Lev.  63. 

b  Gilb.  C.   P.   9.71.  but  see  Hi)!.  Costs^  1  Sid.  76.  1   Keb.  284,  S.  C.  2  Ld,  Raym. 

203.  1372.  1  Str.   610.   8  Mod.   217.  S.  C.  Cas. 

c  W^illes,  392.  440.  1  W^ils.  177.  Pr.  C.  P.  107.  Pr.  Reg.  102.  S.  C.  2    H. 

''  Hut.  35,  6.  2  Keb.  106.  Blac.  28.  2  Chit.  Rep,  Li3. 


OF   COSTS.  1023 

party  shall  not  have  the  benefit  of  it ;  but  shall  pay  costs,  though  it 
be  found  against  the  plaintiffs. 

Before  the  statute  8  &  9  W.  III.  c.  11.  if  one  of  several  defendants 
had  been  acquitted,  he  was  not  entitled  to  his  costs  ;  the  courts  con- 
struing the  former  acts  to  relate  only  to  the  case  of  a  total  acquittal 
of  all  the  defendants'".  This  being  found  inconvenient,  it  was  enacted 
by  the  above  statute,  §  1.  that  "  where  several  persons  shall  be  made 
"  defendants  to  any  action  of  trespass,  assault,  false  imprisonment,  or 
"  ejectiotte  JirmsB,  and  any  one  or  more  of  them  shall  be,  upon  the 
"  trial  thereof,  acquitted  by  verdict,  every  person  so  acquitted  shall 
"  recover  Ills  costs  of  suit,  in  like  manner  as  if  the  verdict  had  been 
"  given  against  the  plaintiff,  and  acquitted  all  the  defendants  ;  unless 
"  the  judge,  before  whom  the  cause  is  tried,  shall  immediately  after 
"  the  trial  thereof,  in  open  court,  certify  upon  the  record  under  his 
*'  hand,  that  there  was  a  reasonable  cause  for  making  such  person  a 
*'  defendant."  This  statute  is  confined  to  the  particular  actions 
mentioned  therein  ;  and  does  not  extend  to  an  action  of  trespass  upon 
the  case",  nor  consequently  to  an  action  of  trover'^ :  neither  does  it 
extend  to  an  action  of  replevin^ ;  nor  to  an  action  of  debt  on  bond 
against  executors,  one  of  whom  is  acquitted  on  the  plea  of  plene  ad- 
ministravit  praete/.  On  a  joint  plea  of  not  guilty  to  trespass  and 
assault,  if  one  defendant  be  found  guilty,  with  one  shilling  damages 
and  one  shilling  costs,  and  the  other  acquitted,  the  latter  is  only 
entitled  to  forty  shillings  costs^. 

When  a  feigned  issue  is  ordered  by  a  court  of  law,  whether  it  be 
in  a  civil  or  criminal  proceeding,  the  costs  always  follow  the  verdict, 
and  must  be  paid  to  the  party  obtaining  it^.  But  when  a  feigned 
issue  is  ordered  by  a  court  of  equity,  the  costs  do  not  follow  the 
verdict,  as  a  matter  of  course  ;  but  the  finding  of  the  jury  is  returned 
back  to  the  court  which  ordered  the  issue,  and  the  costs  there  are  in 
the  discretion  of  the  court''.     When  the  issue  is  ordered  by  a  court  of 

a  Same  cases;    1   Wils.  89.  3  Duruf.    &  Ch.  J.  Barnes,  130.   1  Wils.  261,  331.  Say, 

East,  656.  2  Chit.  Rep.  153.  Rep.  24.  1  WtU.  324.  S.  C.  and  see  15iirt, 

^  2  Str.  10i)5.  and  see  1  Salk.  194,  Prac.  Excheq.  '24S,  9,  Peake's  Cas,  Ni.  Pii. 

«  2  Str.  1005.  69.  204.  7  Taunt.  31.  2  Marsh.  355.  S.  C. 

••Barnes,  K'9.  But,  in  the  case  of  Hoikinsv.  Ld.  Berkeley, 

6  3   Bur.  1284.    1   Blac.  Rep.  355.    Say.  (4  Durnf,  &  East,  402.)  the  court  strongly 

Costs,  215.  S.  C  intimated  an  opinion,  that  as  feigned  issues 

f  Duke  ofNurfolkv.  Anthony  and  another,  were  only  granted  with   the    leave   of   the 

E    42  Geo.  Ill,  K.  B,  court,  it  would  be  prudent  in  future,  when 

8  2  Maule  &  Sel.  172.  and  sec  4  Barn,  &  they  permitted  such  issues  to  be  tried,  to 

AM.  43.  700.  compel  the  parties  to  consent,  that  the  costs 

''  Still  and  Rogers,  1  Lii.  Pr.  344.  per  Holt,  should  be  in  the  discretion  of  the  court. 
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law,  on  a  rule  for  an  information'',  or  motion  for  an  attachment'',  the 
costs  of  tlie  original  rule  or  motion  do  not  in  general  follow  the  verdict, 
but  only  the  costs  of  the  feigned  issue  ;  which  costs  are  to  be  reckoned 
from  the  time  when  the  feigned  issue  was  first  ordered  and  agreed  to''. 
Yet,  where  it  was  ordered  by  the  consent  rule,  that  the  costs  should 
abide  the  event  of  the  issue,  the  court  directed  the  whole  costs  to  be 
])aid  under  it''. 

Having  thus  shewn,  in  what  cases  the  parties  are  entitled  to  costs, 
1  shall  proceed  to  consider,  what  costs  they  are  resj^ectively  entitled 
to  ;  with  the  means  of  taxing  and  recovering  them,  as  between  parfy 
and  party. 

When  the  plaintiff  recovers  single  damages,  he  is  only  entitled  to 
single  costs,  unless  more  be  expressly  given  him  by  statute  :  And 
single  damages  only  are  recoverable  in  an  action  against  a  tenant,  to 
recover  the  value  of  three  years  improved  rent  of  the  premises,  for 
secreting  an  ejectment,  on  the  statute  11  Geo.  II.  c.  19.  §  12^  But 
if  double  or  treble  damages  are  given  by  a  statute,  subsequent  to 
the  statute  of  Gloucester,  in  a  case  wherein  single  damages  were  be- 
fore recoverable,  the  plaintiff  is  entitled  to  double  or  treble  costs,  al- 
though the  statute  be  silent  respecting  them*^;  as  in  an  action  upon 
the  2  Hen.  IV.  c.  lis.  &c.  So,  treble  costs  are  recoverable  by  the 
plaintiff,  in  an  action  on  the  case  for  treble  damages,  against  the 
sheriff,  on  the  statute  29  Eliz.  c.  4.  for  extortion''.  But  the  avowant 
in  replevin,  on  a  distress  for  poor  rates,  is  only  entitled  to  single 
costs,  under  the  statute  43  Eliz.  c.  2.  §  19'.  And  where,  on  a  decla- 
ration in  trespass,  consisting  of  six  counts,  two  of  which  were  for 
a  forcible  entry  on  the  statute  8  Hen.  VI.  c.  9.  §  6,  and  the  rest  at 
common  law,  judgment  having  gone  by  default,  the  plaintiff  obtained 
general  damages  on  a  writ  of  inquiry,  and  sixpence  costs  •  the  court 
held,  that  he  was  not  entitled  to  treble  costs  on  all  the  counts  of  the 
declaration,  but  could  only  enter  his  judgment  on  the  counts  at 
common  law,  with  single  costs'".  In  some  cases,  double  or  treble 
costs  are  expressly  given  to  the  plaintiff ;  as  upon  the  game  laws, 
by  the  statute  2  Geo.  III.  c.  19.  §  5.  :  And  whenever  a  plaintiff  is 

a  Say.  Rep.  220.   1  Bur.  603.  Say.  Costs,  ^  Ante,  925.  979. 

1-U.  S.  C.  ^2  Barn.  &  Aid,  393,  1  Chit.  Rep,  137. 

*»  Say.  Rep.  255.  S.  C,  And  for  the  judgment  in  this  case,  see 

c  1  Bur.  604.  Append,  Chap.  XXtll.   §'86. 

«>  2  Bur.  1021.  and  see  3  Maule  &  Set.  >  4  Mcore,  296,   1    Brod,    &  Bing.  517. 

323.  S.  C.  and  see  the  case  of  Hcmpson  v.  Josselt/n, 

«■•  2  Barn.  &  Aid.  662.  fa).  and  others,  4  Moore,  207.  (b.) 

^  Say.  Costs,  22,^.    and    src    Mui.  Costs,  ^  2  Moore,  236.  Ante,  925.    ' 

19.  475,  &c. 
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entitled  to  douhle  or  treble  costs,  the  costs  i^iven  by  the  court  de 
incremento  are  to  ho  doubled  or  trebled,  as  well  as  those  given 
by  the  jury\  But  double  or  treble  costs  are  not  to  be  understood  to 
mean,  according  to  their  literal  import,  twice  or  thrice  the  amount  of 
single  costs.  When  a  statute  gives  double  costs,  they  are  calculated 
thus:  1.  the  common  costs;  and  then  half  the  common  costs:  If 
treble  costs,  1.  the  common  costs;  2.  half  of  these;  and  then  half 
of  the  Iatter^ 

Double  or  treble  costs  are  also  in  some  cases  expressly  given  to  the 
defendant ;  as,  in  actions  against  justices  of  the  peace,  constables,  &c. 
by  the  7  Jav.  I.  c.  5''.  (made  perpetual  by  the  21  Jac.  I.  c.  12.  §  2.)  ; 
for  distresses  for  rents  and  services,  by  the  11  Geo.  II.  c.  19.  §  21, 
2'. ;  where  the  ])laintiff  recovers  less  than  40s.  damages,  by  the  23 
Geo.  11.    c.  33.   §  19.«;    on    the  building  act,  14   Geo.  Ill  c.  78. 
^  100/;  against  officers  of  the  excise  or  customs,  by  the  23  Geo.  III. 
c.  70.  ^  34.  24  Geo.  III.  sess.  2.  c.  47.  §  35.  39.  and  28  Geo.  III. 
c.  37.  §  23. ;  against  persons  holding  public  employments,  &c.  and 
having  power  to  commit  to  safe  custody,  by  the  12  Geo.  III.  c.  85. 
^  6. ;  against  any   person  or  persons,  for  any  thing   done  in    pur- 
suance of  the  act  for  consolidating  the  provisions  of  the  acts  relating 
to  the  duties  under  the  management  of  the  commissioners  for  the 
affairs  of  taxes,  or  any  act  for  granting  duties  to  be  assessed  under 
the  regulations  of  that  act^  ;  or  in  actions  on  the  mutiny  act^,  or  for 
non-residence'.     And,  by  the  statute  I  Geo.  IV.  c.  87.  §  6.  "  in  all 
"  cases  wherein   the    landlord  shall  elect  to  proceed   in  ejectment^ 
"  under  the  provisions  of  that  act,  and   the  tenant  shall  have  found 
"  bail,  as  ordered  by  the  court,  if  the  landlord  upon  the  trial  of  the 
*'  cause  shall  be  nonsuited,  or  a  verdict  pass  against  him  upon   the 
"  merits   of   the  case,   there  shall   be  judgment   against  him,   with 
"  double  costs." 

a  2  Leon.  52.  Cio.  Eliz.  582.  3  Lev.  351.  an  action  hi oiiglit  against  tliem,  for  the  price 

Carth.  297.  321.    1  Salk.  205.  1  Ld.  Raym.  of  goods  sold  and  delivered  to  them  for  the 

J9.  S.  C.  2  Str.   1048.  but  see  1  Durnf.  &  use  of  the  poor.  3  Maule  &  Sel.  131. 

East,  252.  ••  This  statute  does  not  extend  to  a  dis- 

b  Table  of  Cobts,  in  principio.  1  Chit.  Rep.  tress  for  a  vent  chargr,  or  seizure  for  a  heriot 

137.  (aj.  cuUom.  Ante,  1013. 

«  This  statute  does  not  extend  to  actions  ^  4  Maule  &  Sel.  171. 

for  a  mere  non-feasance,  but  only  where  some-  '  9  East,  322. 

thing  is  do'ie  by  the  officers.  2  Lev.  250.  3  8  43  Geo,  III.  c.  99.  §  70. 

East,  92.     And  accordingly,  parish  officers,  •>  5  Taunt.   820.    I   Marsh.  382.   S.  C.  3 

or  persons  acting  on  their  behalf,  ar^  not  Maule  &  Sel.  591.  and  see  stat.  3  Geo.  IV. 

entitled  under  this  statute  to  double  costs,  c.  13.  §  149. 

upon  a  judgment  as  in  case  of  a  nonsuit,  in  •  57  Geo.  IlL  c.  99.  §  45. 
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In  the  foregoing  and  similar  cases,  where  it  does  not  appear,  on  the 
face  of  the  record,  that  the  defendant  is  entitled  to  the  benefit  of 
the  act,  (as  where  he  pleads  the  general  issue,)  and  there  is  no 
particular  mode  appointed  for  recovery  of  the  costs,  the  proper  modc) 
after  a  nonsuit  or  verdict  for  the  defendant,  is  to  apply  to  the  court, 
upon  an  affidavit  of  the  facts,  for  leave  to  enter  a  suggestion  on  the 
roll^ ;  which  suggestion  ^liould  be  entered  before  the  entry  of  final 
judgment''  :  And  it  cannot  be  done  by  rule  of  court'',  unless  where  the 
plaintiff  moves  for  leave  to  discontinue,  on  payment  of  costs  ;  in 
which  case,  the  court  may  make  it  part  of  the  rule,  that  he  shall  pay 
double  or  treble  costs*^.  But  when  the  facts  entitling  the  plaintiff 
to  double  or  treble  costs,  appear  on  the  face  of  the  record  by 
pleading,  or  on  a  special  verdict*,  &c.  a  suggestion  is  unnecessary  : 
And  if  a  particular  mode  be  appointed  by  statute,  for  the  recovery  of 
double  or  treble  costs,  as  by  the  certificate  of  the  judge  who  tried 
the  cause,  on  the  7  Jac.  1.  c.  5.  there  that  particular  mode  must  be 
observed* :  so  that  if  the  judge  certify,  there  is  no  need  of  a  sugges- 
tion ;  and  if  he  do  not,  it  is  of  no  avail,  except  where  judgment  goes 
by  defaults.  When  a  defendant  is  entitled  to  treble  costs,  under 
a  statute,  by  a  judge's  certificate,  and  judgment  is  entered  up  for 
treble  costs  generally,  without  stating  on  what  ground  the  defendant 
is  entitleil  to  them,  this  is  a  substantial  defect ;  and  the  court  of 
Common  Pleas  veould  not  amend  the  judgment,  by  striking  out  the 
word  "  treble^ :"  But  the  court  of  King's  Bench,  in  the  same  case, 
allowed  an  amendment  to  be  made  on  the  record,  by  inserting  the  cer- 
tificate of  the  judge  who  tried  the  cause,  allowing  the  plaintiff  treble 
costs,  which  had  been  omitted  by  the  clerk  in  entering  judgment  in 
the  Common  Pleas'. 

Costs  are  taxed  by  the  master,  in  the  King's  Bench  and  Exchequer, 
or  prothonotaries  in  the  Common  Pleas,  upon  a  bill  made  out  by  the 
attorney  for  the  prevailing  party  ;  or  more  frequently  without  a  bill, 
upon  a  view  of  the  proceedings  ;  and  if  there  have  been  any  extra 
expenses,  which  do  not  appear  on  the  face  of  tlie  proceedings,  there 
should  be  an  affidavit  made  of  such  expenses,  to  warrant  the  allowance 
of  them  ;  which  is  called  an  affidavit  of  increased  costs^     In  country 

a  1  Str.  49,  50.  Cas.  I'r.  C.  P.   16.  Cas.  e  Doug.  308.  fn). 

temp.  Hardw.  126.  Id.  158.  2  Str.  1021.  S.  C.  ''  2  Vent.  45.   Doiitr.  307,  8.  1  Durnf.  &, 

Say,   Rep.  214.  3  W'ils.  442.    9  East.  322.  East,  443.  but  see  Doug.  308.  n. 

Append.  Chap.  XXXIX.  §  25.  23,  9,  30.  g  Cas.  temp.  Hardw.  138,  9. 

b  3  Taunt.  820.    1   Marsh.  382.  S.  C.  3  ''3  Taunt.  820.  1  Marsh.  332.  S.  C. 

Maule  &  Sel.  591.  i  3  Maiile  &  S»=l.  591. 

'^  1  Str.  50.  k  Append.  Cliap.  XL.  §  7. 

d  2  Str.  974.  Cas.  temp.  Hardw.  125. 
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causes,  such  an  affidavit  is  generally  made  ;  and  if  sworn  before  a  com- 
missioner, it  must  be  filed  with  the  clerk  of  the  rules  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas  :  and,  in  the  former  court, 
the  clerk  of  the  rules  makes  a  copy  of  it  for  the  master  ;  but  in  the 
latter  court,  it  is  usual  for  the  secondaries,  on  being  paid  for  a  copy, 
to  mark  the  affidavit,  and  permit  the  original  to  be  taken  to  the  pro- 
thonotaries,  who  keep  it  till  the  costs  are  taxed,  and  then  send  it  to 
the  secondaries  to  be  filed.  It  is  also  usual  to  give  notice  to  the 
opposite  attorney,  of  the  time  when  the  costs  are  intended  to  be 
taxed  ;  but  in  order  to  enforce  it,  (here  must  be  a  side-bar  rule  to  be 
present  at  taxing  costs'' :  which  rule  is  obtained  from  the  clerk  of  the 
rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  and 
a  copy  of  it  should  be  duly  served  ;  after  which,  if  the  costs  are  taxed 
without  notice,  the  taxation  is  irregular,  and  the  attorney  liable  to  an 
attachment.  If  either  party  be  dissatisfied  with  the  allowance  of  costs, 
he  may  apply  to  the  court,  for  a  rule  to  shew  cause  why  the  master  or 
prothonotaries  should  not  review  their  taxation*" :  And  where  an 
attorney  had  charged  for  a  declaration  as  containing  more  /olios  than 
it  really  contained,  and  this  charge  was  allowed  by  the  master,  the 
court  of  King's  Bench  held  it  to  be  a  good  ground  for  reviewing  the 
taxation^;  But  the  affidavit,  in  support  of  the  rule,  must  be  confined 
to  (he  objections  alleged  against  the  taxation,  and  not  enter  into  the 
merits  of  the  cause*^.  And  where  an  attorney's  clerk  admitted,  on 
the  taxation  of  costs  before  the  master,  that  the  suit  in  which  the 
costs  were  taxed,  was  conducted  by  his  employer  from  motives  of 
charity,  on  behalf  of  the  plaintiff,  the  court  of  King's  Benchheld, 
that  the  clerk  was  such  an  agent  as  to  bind  his  master  by  such  ad- 
missio^^  But  the  court  of  Exchequer  would  not  interfere  with  the 
province  of  the  master,  in  the  taxation  of  costs  de  inciemento,  by 
ordering  a  new  taxation  in  favour  of  a  defendant,  on  the  ground  that 
the  plaintiff  had  been  himself  the  cause  of  encreasing  the  amount  of 
costs,  by  proceeding  to  trial,  after  an  ofier  by  the  defendant  to  give 
a  cognomV. 

The  means  of  recovering  costs,  as  between  party  and  party,  are  by 
execution  or  action,  upon  a  judgment  obtained  for  them  ;  or  by  at- 
tachment^ upon  a  rule  of  courts  Thus  in  ejectment,  when  (here  is 
a  verdict  and  judgment  against  the  tenant,  execution  may  be  taken 
out,  or  an  action  brought  thereon,  for  the  costs'' :  but  when  the  plain- 

»  Append.  Chap.  XL.  §  5,  6.  e  Dowl.  &  Ryl.  Ni  Prt.  43. 

•»  5  Taunt.  660.  4  9  Price,  344. 

*^  1  Chit,  Rep.  544.  e  2  H.  Blac.  248. 

*•  Id-  321.  h  R„n   Eject.  2  Ed.  4C3,  4. 
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tiff  is  nonsuited,  for  the  defendant's  not  confessing  lease  entry  and 
ouster  the  lessor  of  the  plaintiff  must  proceed  by  attachment,  upon 
the  consent  rule^  And  so,  where  the  nominal  plaintiff  is  nonsuited 
upon  the  merits,  or  has  a  verdict  and  judgment  against  him,  the  only 
remedy  is  by  attachment,  against  the  lessor  of  the  plaintiff^  Where 
the  lessor  of  the  plaintiff  in  ejectment,  having  entered  into  the  con- 
sent rule  to  pay  costs,  died  between  the  commission  day  and  the  trial, 
and  the  plaintiff  was  nonsuited  upon  the  merits,  the  court  held  that 
his  executor  was  not  liable  to  pay  the  costs^ 

In  proceeding  by  attachment,  a  copy  of  the  rule,  with  the  officer's 
allocatur  thereon,  should  be  personalhf'^  served  on  the  party  liable  to 
the  payment  of  costs  ;  and  at  the  same  time  the  original  rule  should 
be  shewn  to  him%  and  a  demand  of  payment  made*':  And  when  the 
costs  are  ordered  to  be  paid  to  the  attorney,  the  demand  may  be  by 
the  acting  attorney  in  the  cause,  although  he  act  in  the  name  of 
another  attorney^.  If  the  costs  be  not  paid,  the  court,  upon  an  affida- 
vit of  the  circumstances'",  will  grant  an  attachment' ;  the  rule  for 
which  is  absolute  in  the  first  instance'',  and  may  be  moved  for  on  the 
last  day  of  term'.  In  the  Exchequer,  the  defendant,  after  a  personal 
demand  and  refusal,  may  proceed  against  the  plaintiff  by  subpoena 
and  attachment,  for  non-payment  of  costs  on  a  non  pros,  or  for  not 
proceeding  to  trial™,  or  in  ejectment  on  a  nonsuit",  &c. 

To  assist  the  parties  in  the  recovery  of  costs,  and  do  justice 
between  them,  they  are  allowed  to  deduct  or  set  off  the  costs,  or  debt 
and  costs,  in  one  action,  against  those  in  another.  This  practice, 
however  agreeable  to  natural  justice,  does  not  seem  to  have  formerly 
obtained  in  the  court  of  King's  Bench"  :  But  in  the  Common  Pleas, 
it  has  been  frequently  allowed  ;  and  that,  not  only  where  the  parties 
have  been  the  same^\  but  also  wliere  they  have  been  in  some  measure 
different.     Thus,  a  party  has  been  permitted  to  set  off  a  separate 

»  Run.  Eject.  2  Ed.  464,  5.  1    Satk.   259.  »  Append.  Chap.  XL.   §  9,  10. 

Barnes,  182.  Ad.  Eject.  2  Ed.  296.  Append.  ^  Per  B idler,    J.    M.    24  Geo.  III.    K.  B. 

Cliap.  XLVI.  v^  41.  1  Bos.  &  Pul.  477.    Ante,  486,  7. 

»»  Run.    Eject.    2  Ed.   465,   6.     Tilly  and  l  5  Bur.  2686. 

Baily,  M.  6  Geo.  II.  3  Taunt.  485.  m  Append.  Chap.  XL.  §  11,  12,  13,  14. 

c  1    Earn.  &   Cres.   284.  2  Dowl.  &  Ryl.  n  Append.  Chap.  XLVI.   §  42,  3. 

*^''' ^' ^-  "2   Str.  891.    1205.    Bui.  iVi.  jPW.  336.  4 

^  3  Dumf.   &    F.ast,  351.  Pope  v.  Smith,  Durnf.  &  East,  124.  8  Du.nf.  &  East,  69. 

K.  B.  per  Cur.  p  Barnes,  145.  2  Blac.  Rep.  826.  869.  3 

*  ^'^-  '*'"'•  Wils.  396.  Say.  Costs,  256.  S.  C.  Bui.  Ni. 

f  Hubbard  V.   florton,    U.    36    Geo.    IIL  Pri.  336.  2   H,  Blac.  440.   587.   2  Bos.  & 

'^-  ^-  Pul.  28.  4  Taunt.  6.34.  but  see  1  New  Rep. 

«  Say.  Rep.  95.  C.  P.  311. 

Ij  Append.  Chap.  XL.  §  8.  * 
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demand,  for  costs  payable  to  himself  alone,  against  a  joint  demand, 
for  costs  payable  by  himself  and  others* :  and  he  has  also  been  per- 
mitted to  set  off  a  joint  demand,  for  costs  payable  to  himself  and 
another,  against  a  separate  demand,  for  damages  and  costs  payable 
by  himself  only\  But  the  court  on  motion  will  not  enable  a  pri- 
soner to  set  off,  in  a  summary  way,  a  debt  for  which  he  has  obtained 
no  judgment,  against  the  plaintiff's  execution*^ :  And  where,  in  an 
action  of  trespass  against  four  defendants,  the  plaintiff  obtained  a 
verdict  against  one,  and  the  other  three  were  acquitted,  the  court 
would  not  suffer  the  costs  of  the  three  defendants,  who  were  acquitted, 
to  be  deducted  out  of  the  plaintiff's  costs,  against  that  defendant  who 
was  found  guilty  ;  declaring  the  motion  to  be  unprecedented''.  So,  a 
judgment  recovered  by  A.  against  B.  and  C.  cannot  be  set  off,  on 
application  to  the  general  jurisdiction  of  the  court,  against  another 
judgment  recovered  against  A.  by  the  assignees  of  B.  under  an  in- 
solvent debtor's  act  ;  the  interest  of  third  persons  intervening,  who 
have  peculiar  claims  by  the  statute^.  In  the  King's  Bench,  we  have 
seen^,  the  court  will  not  in  general  suffer  the  debt  and  costs  in  one 
action  to  be  set  off  against  those  in  another,  until  the  attorney's  bill 
be  first  discharged  ;  but  in  the  Common  Pleas,  the  attorney's  lien  for 
his  costs,  is  holden  to  be  subject  to  the  equitable  claims  that  exist 
between  the  parties  in  the  caused.  When  the  application  is  made  by 
the  party  to  whom  the  larger  sum  is  due,  the  rule  is  for  a  stay  of 
proceedings,  on  acknowledging  satisfaction  for  the  less  sum** :  but 
where  the  less  sum  is  due  to  the  party  applying,  the  rule  is  to  have  it 
deducted,  and  for  a  stay  of  proceedings,  on  payment  of  the  balance'. 

a  Barnes,  146.  but  see  id.  130.  ''  Ante,  340. 

^  Say.   Costs,  254.  2  Blac.   Rep.  827.  S.  E  Id.  ibid,  and  see  Lee's  Prac.  Die.  1  V. 

C.  cited.  Cawthorne  v.  Thompson  and  another,  p.  108,  9.  340,  41.  4  Taunt.  632,   1  Dowl.  & 

T.  24  Geo.   III.   K.  B.  S.  P.  and  see  1   H.  Ryl.  168. 

Blac.  217.  657.  2  H.  Blac.  587.  •>  Bui.  Ni.  Pri.  336.  8  Durnf.  &  East,  69. 

«  6  Taunt.  176.  1  Taunt.  426.  1  Maule  &  Sel.  696. 

^  Barnes,  145.  Bui.  Ni.  P,i.  336.  4  Barn.  •  2  Blac.    Rep.  869.  3  Wils.  396,  S.  C. 

&  Aid.  43.  700,  but  see  1  H.  Blac.  23.  217.  Say.  Costs,  254.  and  see  4  Durnf.  &  East, 

657.  2  H.  Blac.  587.  124. 

e  3  East,  149. 
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Of  Execution  hy  Fieri  Facias,  Capias  ad  Satisfa- 
ciendum, and  Elegit;  and  in  Replevin,  and 
Ejectment. 

r^XECUTION,  in  civil  actions,  is  the  mode  of  obtaining  the  debt 
or  dauia£^es,  or  other  thing;  recovered  by  the  judgment" :  and  it 
is  either  for  the  plaintiff  or  defendant.  For  the  former,  upon  a  judg- 
ment in  debt,  the  execution  is  for  the  debt  and  damages,  or,  in 
assumpsit,  covenant,  case,  replevin,  or  trespass,  for  the  damages 
and  costs  ;  to  be  levied,  in  an  action  against  an  executor  or  admi- 
nistrator, of  the  goods  of  the  testator  or  intestate,  in  the  hands  of 
the  defendant,  if  he  hath  so  much  thereof  in  his  hands  to  be  admi- 
nistered, and  if  not,  then  the  damages  or  costs  to  be  levied  de  bonis 
propriis^.  Upon  a  judgment  in  detinue,  the  execution  is  for  the 
goods,  or  their  value,  wiih  damages  and  costs  ;  and  in  ejectment,  for 
the  plaintiff  to  have  possession  of  his  term  in  the  tenements  recovered, 
with  or  without  damages  and  costs.  For  the  defendant,  upon  a 
judgment  in  replevin,  the  execution  at  common  law  is  for  a  return  of 
the  goods'^ ;  or,  upon  the  statute  17  Car.  II.  c.  7.  for  the  arrearages 
of  rent,  and  costs'^ :  and  in  other  actions,  upon  a  judgment  of  non 
pros,  nonsuit,  or  verdict,  it  is  for  the  costs  only. 

In  the  present  chapter,  it  is  proposed  to  consider  the  ordinary  modes 
of  execution  for  the  debt  or  damages  and  costs,  in  debt  or  assump- 
sit, &c.  by  fieri  facias,  against  the  goods  and  chattels  of  the  party 
against  whom  the  judgment  is  given  ;  by  capias  ad  satisfaciendum, 

against  his  person  ;  or  by  elegit,  against  his  goods  and  a  moiety  of 

his  lands  :  for  a  return  of  the  goods  in  replevin,  by  retorno  habendo ; 

and  for  the  recovery  of  the  possession  of  the  term  in  ejectment,  by 

habere  fucias  possessionem. 

At  common  law,  when  a  subject  sued  execution  upon  a  judgment 

for  debt  or  damages,  he  could  not  have  the  body  of  the  defendant  or 

his  land  in  execution,  unless  it  were  in  special  cases  ;  but  could  have 

a  Bac.   Abr.  tit.  Exeailion,  A,  Com.  Dig.       pend.  Chap.  XLI.  §  8.  16. 
tit.  Execution,  A.  1.  c  Append.  Chap.  XLV.  §  76,  &c. 

»'Cro.   Eli/.  887.    Uycr,    183.  (b),  Ap-  ^  Id.  §  73,4,6. 
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execution  only  of  his  goods  and  chattels,  and  of  his  corn  and  other 
present  profits  of  his  h\nd  :  for  which  purpose  the  law  gave  him  (wo 
several  writs,  to  be  sued  within  the  year,  one  called  a  Jieri  facias^ 
which  was  only  of  the  goods  and  chattels,  the  other  a  lenari  facias y 
whereby  the  sherift'  was  commanded,  that  of  the  lands  and  chattels  of 
the  defendant,  he  should  cause  to  be  levied,  &c^.  The  capias  ad 
satisfaciendum  lay  at  common  law,  in  actions  of  trespass  vi  et  armis 
only  ;  but  has  since  been  given  in  other  actions,  by  a  variety  of  sta- 
tutes''. The  writ  of  elegit  was  given  by  the  statute  of  fVestm.  2. 
(13  Edw.  1.)  c.  18  :  And  by  this  statute,  he  who  recovereth  a  debt 
or  damages,  may  have  a  writ  of  execution,  for  levying  them  of  the 
lands  and  chattels  ;  or  that  the  sheriff"  shall  deliver  to  him  all  the  chat- 
tels of  the  debtor,  saving  only  his  oxen  and  beasts  of  his  plough,  and 
one  half  of  his  land,  until  the  debt  be  levied  by  a  reasonable  price 
or  extent.  In  replevin,  the  retorno  hahendo  is  the  common  law 
writ  of  execution,  for  obtaining  a  return  of  the  goods  distrained,  on  a 
judgment  for  the  defendant :  And  in  ejectment,  it  seems  that  the 
execution  for  the  plaintiff^  at  common  law,  was  only  for  damages  and 
costs  ;  the  writ  of  [)ossession  not  being  introduced  until  about  the 
reign  of  Henry  the  seventh*^. 

After  final  judgment  signed,  and  even  before  it  is  entered  of  record'', 
the  plaintiff'  may  in  general,  at  any  time  within  a  year  and  a  day,  and 
whilst  the  parties  to  the  judgment  continue  the  same,  take  out  execu- 
tion by  Jieri  facias,  capias  ad  satisfaciendum,  or  elegit,  &,c.  pro- 
vided there  be  no  writ  of  error  depending,  or  agreement  to  the  con- 
trary" :  and  execution  may  be  sued  out,  in  the  Common  Pleas,  by  a 
different  attorney  from  the  attorney  in  the  cause,  without  obtaining  an 
order  for  changing  the  attorney '^.  If  the  plaintiff"  be  apprehensive  of 
a  writ  of  error,  he  may  immediately  sue  out  execution,  without  wait- 
ing to  have  his  costs  taxed^ ;  which  is  sometimes  done  when  the  debt 
is  large  :  and  so,  if  the  plaintiff,  after  obtaining  a  verdict  in  eject- 
m,ent,  sue  out  a  writ  of  habere  facias  possessionem,  without  waiting 
to  tax  his  costs,  the  defendant's  writ  of  error  will  not  operate  as  a 
supersedeas^.  But  after  a  year  and  a  day  from  the  time  of  signing 
judgment,  the  plaintiff"  cannot  regidarly  take  out  execution,  without 
reviving  the  judgment  by  scire  facias,  unless  a  feri  facias  or 
capias  ad  satisfaciendum,  &c.  was  previously  sued  out,  returned 

»  2  Inst.  394,  5.  and  see  3  Salk.  286.  «  1  Mod.  20.  Cas.  lemp.  Hardw.  53.  Ante, 

•>  Hob.  56.  Ante,  124.  607,  8. 

c  Run.  Eject.  2  Ed.  14,  15.  Ad.  Eject.  2  ^  2  Bos.  &  Pul.  357.   Ante,  89- 

Ed.  10,  1 1.  6  5  East,  146,  7.  and  see  4  Taunt.  289. 

^  Gilb.  C.  P.  24.  Law  of  Executions,  43.  ^  4  Taunt.  289.  and  see  Barnes,  212,  13. 

Bui.  NL  Pri.  228.  2  Moure,  581. 
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and  filed,  or  he  was  hindered  from  suing  it  out  by  a  writ  of  error", 
&,c.  :  And  if  a  writ  of  error  be  brought,  it  is  generally  speaking  a 
supersedeas  of  execution  from  the  time  of  its  allowance,  provided 
bail,  when  necessary,  be  put  in  and  perfected  in  due  time''.  After  a 
♦vrit  of  error  allowed,  the  plaintiff  brought  an  action  on  the  judgment, 
wherein  bail  was  justified  :  afterwards,  the  writ  of  error  was  non- 
prossed, for  want  of  transcribing  the  record,  and  the  plaintiff,  without 
discontinuing  his  action  on  the  judgment,  took  the  defendant's  goods 
in  execution,  which  was  deemed  irregular  ;  and  the  court  of  Common 
Pleas  set  aside  the  execution,  and  ordered  the  goods  to  be  restored, 
Avith  costs  ;  but  held,  that  the  plaintiff  would  be  at  liberty  to  take  out 
execution,  after  discontinuing  his  action  on  the  judgment"^. 

Writs  of  execution  are  judicial  writs,  issuing  out  of  the  court  where 
the  record  is,  upon  which  they  are  grounded'' :  and  therefore,  when 
a  record  is  removed  into  the  King's  Bench,  from  the  Common  Pleas, 
or  an  inferior  court,  by  writ  of  error,  and  the  judgment  affirmed*,  or 
plaintiff  in  error  non-prossed^,  or  when  judgment  is  affirmed  in  the 
Exchequer  Chamber^,  or  House  of  Lords'",  to  which  a  transcript  only 
is  removed,  the  execution  issues  out  of  the  court  of  King's  Bench. 
So,  if  proceedings  are  removed  out  of  the  county  court,  or  other  court 
not  of  record,  by  writ  of  false  judgment,  and  the  plaintiff  is  non- 
prossed, the  execution  shall  issue  out  of  the  court  above' :  but  in  the 
latter  case,  a  scire  facias  seems  to  be  necessary'' :  And  in  like  man- 
ner, we  have  seen',  the  execution  issues  out  of  the  superior  court, 
when  the  record  or  transcript  of  the  proceedings  is  removed  froui  the 
courts  in  fVales,  or  the  counties  palatine,  or  from  an  inferior  court, 
by  certiorari,  under  the  statute  19  Geo.  111.  c.  70.  or  33  Geo.  III. 
c.  68. 

The  party  suing  out  execution  for  the  debt  or  damages  and  costs 
recovered,  or  the  costs  only,  may,  at  his  election,  have  a  Jieri  facias 
against  the  goods,  a  capias  ad  satisfaciendum  against  the  person, 
or  an  elegit  against  the  goods  and  moiety  of  the  lands,  of  the  party 
chargeable'":  And  di Jieri  facias  and  capias  ad  satisfaciendum  may 
issue  at  the  same  time,  against  the  goods  and  person  of  a  defendant". 
So  the  party,  having  sued  out  one  writ  of  execution,  may,  before  it 
is  executed,  abandon  that  writ,  and  sue  out  another  of  a  different 

"  Potl,  Chap.  XLIII.  h  Cowp.  843. 

•»  PoW.Chap.  XLIV.  i  Bro.  Abr.  tit.  Execution,   112.  tit.  Faux 

c  Barnes,  208.  Judgment,  6. 

d  2  Saund.  27.  38.  (2).  k  Jd.  Bro.  Jivev.  Jud.  206.  318.  320. 

e  Cowp.  843.  J  ^„ie^  402. 

i  5  Durnf.  &  East,  657.  m  Bac.  Abr.  tit.  Execution,  D. 

8  Palm.  186,  7.  n  2  Vovil.  &,  Kyi.  193. 
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sort ;  or  he  may  have  several  writs  of  the  same  sort,  runnuig  at  the 
same  time,  in  order   to   take  the  defendant,    or  his  goods,   &c.  in 
dirt'erent  counties  :  And  where,  in    an  action  against  two  defendants, 
the  plaintitf  sued  out  two  several  writs  of  testatum Jieri  facias  at  the 
same  time  into  different  counties,  and  the  sheriff  under  each   of  thera 
took  possession  of  the  goods  of  one  of  the  defendants ;  it  appearin"* 
that  the  plaintiff's  ohject  was  merely  to  obtain  payment  of  his   debt, 
and  that  he  was  wiUing  to  allow  the  defendants  the  full  benefit  of  all 
monies  levied  under  the  writ  in  one  county,  before  he   would  call  on 
the  sheriff  to  return  the  writ  issued  into  the  other,  the  court   of  Ex- 
chequer,  under  these  circumstances,   refused  to  put  the  plaintiff  to 
his  election,  which  of  the  writs  he  would  proceed  under,  and  to   set 
aside  the  other  for  irregularity*.     So,  if  nulla  bona  be  returned  to  a 
Jieri  facias,  or  non  est  inventus  to  a  capias  ad  satisfaciendum,  or 
nihil  to  an  elegit,  the  party  may  afterwards  sue  out  another  writ,  of 
the  same  or  a  different  species,  for  the  debt,  &c.  ;  or  if  part  only  be 
levied  on  a  Jieri  facias,  or  of  the  goods  upon   an  elegit,  and  nihil 
be  returned  as  to  the  lands'*,  he  may  have   a  new  writ  of   execution 
for  the  remainder  :  Or,  if  the  capias  ad  satisfaciendum  be  rendered 
ineffectual  by  the  death  or  escape  of  the  party  chargeable,  the  other 
party  may  have  a  new  writ  for  the  whole.      So,  he  may  sue  out  and 
execute  several  elegits,  for  lands  in  different  counties  :  And  on  statutes 
merchant,  statutes  staple,    and  recognizances   in   nature  of  statutes 
staple,  the  body  goods  and  lands  being  all  liable  by  the  several  acts 
of  parliament  that  create  these  securities,  the  conusee  may  take  all  at 
once,  or  at  different  times  ;  and  if  he  extend  the  lands  first,  he  may 
afterwards  take  the  bodyS     But  after  part  of  the  debt  and  costs  has 
been  levied  on  a  feri  facias,  the  plaintiff*  cannot  regularly  sue  out 
tinoiher  Jieri  facias  into  the  same,  or  testatum  into  a  different  county 
and  levy  the  residue  under  it,  before  the  return  of  the  first  wrif".     So 
when  the  sheriff  has  taken  goods  in  execution  under  a  Jieri  facias, 
the  plaintiff  cannot  sue  out  a  capias  ad  satisfaciendum,  until  the 
Jieri  facias  has  been   returned* ;  though  he  should  have  withdrawn 
the  execution  under  it^ :   And  whenever  a  capias  ad  satisfaciendum 
is  sued  out,  and  the  defendant  taken   under  it,  the  plaintiff  cannot 
afterwards  have  a  Jieri  facias  or  elegit,  unless  the  defendant  die  in 

»  Cooper  V.  liowe  SC  another,  T.  51  Geo.  Execution,  D. 
III.   in  Scac.    and    see   1   Kenyon,    120.    9  ^  Barnes,  213.  and  see  2  Chit.  Rep,  203. 

Price,  5.  faj. 

b  Hob.  58.  1  Lev.  92.   1  Sid.  184.  S.  C.  1  «  2  Chit.  203. 

Str.  226.  2  Ld.  Raym.  ]45l.  S.  P.  f  6  Taunt.  370.  2  Marsh.  78.  S.  C, 

c  Hob.  60.  2  Roi.  Abr.  75.  Bac.  Abr.  tit. 
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execution,  or  escape,  or  be  rescued.  So,  if  lands  be  extended  on 
an  eleoit,  and  delivered  to  tbe  plaintiff,  be  cannot  afterwards  have  a 
fieri/acias,  or  capias  ad  satisfaciendum^ :  And  though  he  take  but 
an  acre  of  land  in  execution,  yet  it  is  deemed  a  satisfaction  of  the 
debt,  be  it  never  so  great,  because  it  may  in  time  come  out  of  the 
profits^  A  commitment  in  execution  for  three  months,  for  not  paying 
penalties  recovered  by  judgment,  in  an  action  on  the  Goldsmith's 
company's  act,  (12  Geo.  II.  c.  26.  §  9.)  cannot  be  obtained,  till  a 
Jicri  facias  has  been  ineffectually  issued*". 

There  are  some  cases,  however,  in  which  execution  cannot  be  taken 
out  without  leave  of  the  court ;  as  where,  in  actions  on  a  policy  of 
assurance,  there  is  a  verdict  for  the  plaintiff  against  one  of  several  un- 
derwriters, and  the  rest  have  entered  into  the  consolidation  rule,  and 
agreed  to  be  bound  by  it''.  So,  though  a  writ  of  error  abate  by  the 
death  of  tbe  plaintiff  in  error,  before  it  is  returned  and  certified,  yet 
execution  cannot  afterwards  be  issued  on  the  judgment,  without  leave 
of  the  court^ :  and  the  court  having  set  aside  the  execution  on  this 
ground,  refused  leave  for  the  plaintiff  to  issue  a  testatum,  Jieri  facias, 
tested  in  the  preceding  term,  on  the  return  day  of  the  original  fieri 
facias,  which  was  after  the  allowance  and  service  of  the  writ  of 
error*^.  And  it  seems,  that  on  a  writ  of  error  coram,  nobis,  execution 
taken  without  leave  of  the  court  is  irregular^.  So  where,  in  eject- 
ment, the  landlord  is  admitted  to  defend  on  tlie  tenant's  non-appear- 
ance, and  judgment  is  thereupon  signed  against  tbe  casual  ejector, 
with  a  stay  of  execution  till  further  order,  and  the  plaintiff  is  after- 
wards nonsuited  at  tbe  trial,  on  account  of  the  landlord's  not  con- 
fessing lease  entry  and  ouster,  the  lessor  of  the  plaintiff  must  apply 
to  the  court,  for  leave  to  take  out  execution  against  the  casual  ejector'*. 
The  rule  for  this  purpose  is  a  rule  to  shew  cause,  in  the  King's 
Bench' ;  but,  in  the  Common  Pleas,  it  is  absolute  in  the  first  instance'': 
And  where  there  is  a  verdict  against  the  landlord,  on  his  appearing  at 
the  trial,  and  confessing  lease  entry  and  ouster,  judgment  may  be 
entered  up  thereon,  and  execution  issued  against  him,  without  apply- 
ing to  the  court'.     When  a  verdict  is  taken  pro  forma  at  the  trial,  for 

a  Cro.  Jac.  338,  9.  1  Str.  2'26.  2  Ld.Raym.  1S5.  208.  1  Chit.  Rep.  47.  233. 

1451.  •  1  Chit.  Rep.  47.  233,  Append.   Chap. 

b  Bac,  Abr.  tit,  Execul'wn,  D.  XLVI.  §  23,  6. 

c  2  Chit.  Rep.  139.  ''  Barnes,  182,  3.   185.     J  Chit.  Rep.  47. 

d  Ante,    494.  664,  5,  6.  but  see  id.  233. 

e  7  East,  296.  '  Per  Cur.    H.    56    Geo,    III.    K.  B.  Sed 

'^  Id.  ibid.  quo-re  :  it  being  usual  to  apply  to  the  court, 

g  Say.    Rep,   166.  Barne?,  201.  2    Blac.  for  leave  to  take  out  execution   against  the 

Rep.  1067.  casual  ejector,  as  well  after  verdict  as  a 

h  2  Sir.  1241.  1  Bur.  736,  7.  Barnes,  182.  nonsuit. 
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a  certain  sum,  subject  to  the  award  of  an  arbitrator,  the  sum  after- 
wards awarded  must  be  taken  as  if  it  had  been  originally  found  by 
the  jury  ;  and  the  plaintitTis  entitled  to  enter  up  judgment,  and  take 
out  execution  for  the  amount,  without  first  applying  to  the  court  for 
leave*.  But  the  arbitrator  in  such  case  cannot  awarti  a  greater  sum 
than  that  for  which  the  verdict  was  taken^ ;  and  if  he  do,  the  plaintiff 
cannot  take  out  an  execution  for  the  whole  sum  awarded"' ;  nor  will 
an  assumpsit  Sivise  by  implication,  to  pay  even  to  the  extent  of  the 
verdict'';  though  perhaps  the  court,  on  application,  would  assist  the 
plaintiff  in  recovering  to  that  extent*. 

When  several  actions  are  brought  against  different  parties  for  the 
same  debt,  as  upon  a  bail  bond,  promissory  note,  or  bill  of  exchange, 
each  party  is  liable  to  execution  for  tlie  whole  debt,  and  the  costs  of 
the  action  against  himself;  but  neither  of  tliem  is  liable  to  the  costs 
of  the  actions  against  the  other  defendants*^.  Antl  in  suing  out  ex- 
ecution in  actions  upon  a  bail  bond,  we  have  seen,  it  is  usual  to 
apportion  the  debt  and  costs  in  the  original  action  amongst  the  dif- 
ferent defendants,  so  as  to  levy  a  part  on  each,  together  with  his  own 
costss. 

In  an  action  of  debt  on  bond  for  a  penalty,  the  sheriff  may  be  di- 
rected to  levy  the  sum  secured  by  the  condition,  together  with  the 
damages  and  costs  recovered  by  the  judgment,  and  all  subsequent 
costs  of  the  execution,  &C.'' ;  wliich  direction  is  usually  indorsed  on 
the  writ.  But  if  judgment  be  entered  up  for  the  penalty  of  a  bond 
given  to  secure  an  annuity,  and  the  defendant  taken  in  execution 
thereon,  when  the  warrant  of  attorney,  under  which  such  judgment 
was  entered  up,  only  authorized  the  taking  out  execution  for  the 
arrearSf  the  court  will  set  aside  the  execution  in  toto,  and  not  merely 
charge  the  defendant  pro  tanto\ 

By  a  late  act  of  parliament'',  "  in  every  action  in  which  the  plaintiff 
"  shall  be  entitled  to  levy  under  an  execution,  against  the  goods  of 
"  the  defendant,  such  plaintiff  may  also  levy  the  poundage,  fees  and 
"  expenses  of  the  execution,  over  and  above  the  sum  recovered  by 
"  the  judgment."  A  mandamus  is  holden  to  be  an  action  within  the 
meaning  of  this  act,  when  the  party  pleads,  and  damages  and  costs 
are  given  to  the  prosecutor'.     But  the  act  does  not  seem  to  extend  to 

a  1  East,  401.   1  Bos.  &  Pul.  97.  480.  3  e  5  East,  143,  4. 

Bos.  &  Pul.  '244.  but  see  1  Salk.  84.  Barnes,  '  Ante,  526. 

58.  contra.  e  Ante,  305. 

b  Ante,  892.  '>  Cas.  Pr.  C.  P.  90.  Pr.  Reg.  213.  S.  C. 

c  Bonner   v.  Ckarllon,    E.    43    Geo.   III.  '    16  East,  163. 

K.  B.  ''  43  Geo.  III.  c.  46.  §  5. 

•*  5  East,  139.  A/Uc,  892.  »   2  Smith  R.  8. 
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the  crown%  or  to  apply  to  cases  where  the  levy  is  made  under  an  ex- 
ecution against  the  goods  of  the  plaintiff,  for  costs  on  a  judgment  of 
non  pros^y  &c. ;  nor  where  the  defendant  is  taken  in  execution,  on 
a  capias  ad  satisfaciendum.  In  a  case  arising  before  the  passing  of 
the  above  act,  it  had  been  holden,  that  where  the  defendant  suffered 
judgment  by  default,  in  an  action  of  debt  on  simple  contract,  the 
plaintiff  was  not  entitled  to  levy  the  expenses  of  the  execution,  not- 
withstanding those  expenses,  together  with  the  debt  and  costs  of  the 
action,  did  not  exceed  the  sum  confessed  upon  record*^.  And  a  plain- 
tiff, who  levies  the  costs  and  expenses  of  an  execution,  in  addition  to 
the  sum  recovered  by  the  judgment,  under  the  above  act,  must  at  his 
peril  take  care  to  keep  them  within  a  reasonable  amount :  and,  in  the* 
Common  Pleas,  if  it  appear,  on  reference  to  the  prothonotaries,  that 
be  has  levied  too  much,  the  court  will  order  the  excess  to  be  restored, 
with  costs  to  be  paid  by  the  plaintiff''. 

AJieri/acias,  we  have  seen'',  is  a  common  law  execution  :  and, 
except  in  a  county  palatine,  is  directed  to  the  sheriff  of  the  county 
where  the  action  is  laid*^;  commanding  him,  that  of  the  goods  and 
chattels  of  the  defendant,  in  his  bailiwick,  the  cause  to  be  made,  or 
levied,  the  sum  recovered,  and  have  it  before  the  king,  or  his  justices, 
at  IVestminster,  (or,  in  the  Kitig's  Bench  by  original,  wheresoever, 
&c.)  on  the  return  days.  In  a  county  palatine,  it  is  directed  to  the 
chancellor  in  Lancashire,  to  the  chamberlain  in  Cheshire,  and  to  the 
bishop  in  Durham.  In  point  of  form,  it  should  invariably  pursue 
the  judgment:  therefore  it  has  been  holden,  that  a  special  executioa 
is  not  warranted  by  a  general  judgment"^.  And  where  a  ^eri  yacias 
is  sued  out  after  a  scire  facias  on  a  judgment,  i\\e  Jieri  facias  must 
set  out  the  award  of  execution  on  the  scire  facias,  as  well  as  the 
original  judgment ;  even,  as  it  seems,  though  the  scire  facias  was  sued 
out  unnecessarily'. 

This  writ  should  be  tested  in  term  time'',  on  a  day  after  the  judg- 
ment is,  or  may  be  supposed  to  have  been  given  :  And  as  the  judg- 

*  West,  on  Extents,  238.  g  For  tlie    forms  of   writs  of  fieri  facias 

•"  7  Taimt.  180,  2  Chit.  Rep.  353.  for  the  plnntiff,  in  the  diflferent  courts,  iq 

^  3  Bos.  &.  Pul.  362,  and  see  2  Blac,  Rep.  assumpsit,   see  Append.  Chap.  XLI,  §  1,  &c. 

760,  Forrest,  33,  in  debt,  id.  §  9,  &c.  in  detinue,  id.  §  13.  in 

•*  2  Taunt,  174.  covenant,id.  §  17.  in  case,  id.   §  18,  &c.  in 

^  j4nle,  1030,  31.  replevin,  Chap.  XLV.  §  73.  in  trespass,  Chap. 

f  A  writ  of  feri  facias  directed  in  the  first  XLI.  §  21,  &c.  and  for  the  defendant,  on  a 

instance  to  the  bailiff  of  the  isle  of  Ely,  out  nonpros,  &c.  id.  §  29,   &c. 

of  the  King's  Bench,  is  erroneous  and  void  ;  *•   1  Durnf.  &  East,  80.  and  see  6  Duruf. 

and  the  bailifi'  is  guilty  of  a  trespass  in  ex-  &  East,  525.  7  Dufnf.  &  East,  27. 

couting  it.     3  East,    I'^S.  and  sec  9   East,  '  1  Bing.  133. 

»■  S42.  k  2  Salk.  700. 
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ment  relates  in  law  to  the  first  day  of  the  term  wherein  it  is  signed, 
it  seems  that  i\\e  fieri  facias  may  be  tested  on  any  day  in  that  term«; 
and  it  should  be  made  returnable,  in  term  time,  on  a  day  certain  by 
hill,  or  by  original,  on  a  general  return  day.  If  it  be  tested'',  or  re- 
turnable%  out  of  term,  or,  in  an  action  by  bill,  if  it  be  returnable  on 
a  general  return  day'',  it  is  void,  or  at  least  erroneous  ;  and  may  be 
quashed  or  set  aside  on  motion,  together  with  the  proceedings  that 
have  been  had  under  it.  A  writ  of  ^eri /acta*  need  only  be  sealed, 
in  the  King's  Bench'' :  But,  in  order  to  prevent  the  fraudulent  issu- 
ino"  of  a  writ  of  execution,  without  a  judgment  to  support  it,  it  is 
a  rule^,  that "  the  sealer  of  the  writs  of  this  court  shall  not  seal  any  writ 
o^  fieri  facias,  or  capias  ad  satisfaciendum,  without  having  the 
judgment  paper,  postea,  or  inquisition  produced  to  him :  and  that 
the  attorney  concerned  for  the  plaintiff,  or  his  agent,  shall,  upon  every 
writ  of  ^eri  yacias,  and  capias  ad  satisfaciendum,  indorse  the 
place  of  abode  and  addition  of  the  party  against  whom  the  writ  is 
issued,  or  such  other  description  of  him,  as  such  attorney  or  agent 
may  be  able  to  give"."  In  the  Common  Pleas,  all  executions  are  re- 
quired to  be  signed  by  the  prothonotary'' ;  and  must  be  so  signed,  be- 
fore they  are  sealed'. 

If  the^eri  facias  vary  from  the  judgment,  it  may  be  amended 
thereby,  in  the  body  of  the  writ :  And  when  a  fieri  facias  is  sued 
out  into  a  different  county  from  that  in  which  the  venue  is  laid,  and 
the  party  suing  it  afterwards  takes  out  a  fieri  facias  into  the  proper 
county,  and  gets  a  return  of  nulla  bona,  in  order  to  warrant  the^ert 
facias  which  first  issued,  the  courts  will  permit  the  first  writ  to  be 
amended,  by  inserting  the  return  of  nulla  bona  and  the  testatum 
clause,  on  payment  of  costs''.  So,  where  o,  fieri  facias  is  improperly 
tested^  or  made  returnable  on  Zi  particular  instead  of  a^enera/ return 
day'",  or  on  a  day  out  of  term'',  or,  in  tiie  Common  Pleas,  "  before  us," 
instead  of"  our  justices  at  Westminster"^''  it  may  be  amended  by  the 
award  of  execution  on  the  roll :     And  where  to  a  writ  of  venditioni 


a  1  Cromp.372.  ^  R.  E.  nJac.  1.   §3.  C.  P.  Imp.  C.  P. 

b  2  Salk.  700.  496.  accord. 

<=  Davey  v.  Holliti g:worth  and  another,   T.  >  Vi.  M.  1654.   §  6.  C.P. 

24  Geo.  III.  K.  B.  "^  3  Durnf.  &  East,  657.   1  11.  Blac,  541. 

d  1  Wils.  155.  and  see  3  Durnf.  &  East,  388.  6  Durnf.  & 

e  Imp.   K.  B.    453.  R.  E.    1659.  K.  B.  Eas^t,  450.  Ante,TiO. 

contra.  '  Say,  Rep,  12, 

f  R.  H,  2  &  3  Geo,  IV,  K,  B,  5  Barn,  &  "'2  Bos,  &  Pal.  336. 

Aid.  560,  1  Dowl,  &  Ryl.  471.  2  Chit.  Rep.  "  Davey  v.  Hollingsworlh  and  another,  T. 

377,  24  Geo.  in.  K.  B. 

6  Id.  ibid.  o  5  Taunt.  605.  1  Marsh,  237.  S.  C. 
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exponas,  for  goods  already  taken  in  execution,  with  a  clause  o^  fieri 
facias  for  the  residue,  the  sheriff  returned  that  he  had  made  of  the 
said  goods  20i.,  but  omitted  hy  mistake  to  return  nulla  bona  to  the 
fieri  faciaSy  the  court  allowed  him  to  amend  the  return,  and  set  aside 
an  attachment  issued  against  him  for  not  making  it*.  But  the  court 
of  King's  Bench  refused  to  allow  the  plaintiff  to  amend  sl  fieri 
facias,  where  the  defendant  had  become  bankrupt  before  the  goods 
taken  under  it  were  sold'';  as  such  amendment  would  have  preju- 
diced third  persons. 

The  writ  oi  fieri  facias  being  sued  out,  is  delivered  to  the  sheriiF, 
or  other  officer  to  whom  it  is  directed,  his  under-sheriff  or  deputy  ; 
and  if  directed  to  the  sheriff,  he  (or  more  commonly  his  under-sheriff) 
makes  out  a  warrant  thereon,  which  is  delivered  to  his  officer,  for 
the  execution  of  the  writ.  In  a  county  palatine,  the  officer  to  whom 
it  is  directed,  makes  out  his  writ  or  mandate  to  the  sheriff,  who 
grants  a  warrant  thereon  for  its  execution.  And  where,  a.  fieri  facias 
having  been  sued  out,  the  defendant  pays  the  plaintiff's  attorney  the 
debt  and  costs,  without  the  delivery  of  the  writ  to  the  sheriff,  it  is  no 
contempt  of  the  court,  to  attach  the  same  money  in  the  hands  of  the 
plaintiff's  attorney,  for  a  debt  due  from  the  plaintiff  to  the  defen- 
dants 

At  common  law,  the^ert  facias  had  relation  to  its  testCj  and 
bound  the  defendant's  goods  from  that  time ;  so  that  if  the  defen- 
dant had  afterwards  sold  the  goods,  though  bond  fide  and  for  a  va- 
luable consideration,  they  were  still  liable  to  be  taken  in  execution, 
into  whose  hands  soever  they  came*^.  This  relation  being  productive 
of  great  mischief  to  purchasers,  was  taken  away  by  the  statute  29 
Car.  II.  c.  3.  §  16.  which  enacts,  that  "  no  writ  o^  fieri  facias,  or 
"  other  writ  of  execution,  shall  bind  the  property  of  the  goods  of  the 
"  party,  against  whom  such  writ  of  execution  is  sued  forth,  but  from 
*'  the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  under- 
*'  sheriff,  or  coroners,  to  be  executed  ;  and  for  the  better  raanifes- 
**  tation  of  the  said  time,  the  sheriff,  under-sheriff,  and  coroners,  their 
"  deputies  and  agents,  shall  upon  the  receipt  of  any  such  writ,  (with- 
"  out  fee  for  doing  the  same,)  indorse  upon  the  back  thereof,  the  day 
**  of  the  month  or  year  whereon  he  or  they  received  the  same."  But 
neither  before  this  statute  nor  since,  is  the  property  of  goods  altered, 
but  continues  in  the  defendant,  till  execution  executed.      The  mean- 

a  1  Marsh.  344.  Eliz.  174.  440.   Cro.  Car.  149.  2  Vent.  218. 

^  4  Maule  St  Scl.  329.  7  Durnf.    &  East,  21,  2,  but  see    1   Lev. 

c  4  Taunt.  472.  174. 

^  Giib.  Exec.   13,    .'4.  8   Co.   171.  Cro. 
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ing  of  these  words,  that  "  no  writ  of  execution  shall  bind  the  pro- 
"  perty,  but  from  the  delivery  of  the  writ  to  the  sheriff,  &c."  is,  that 
after  the  writ  is  so  delivered,  if  the  defendant  make  an  assignment  of 
his  goods,  unless  in  market  overt,  the  sheriff  may  take  them  in  exe- 
cution*. 

This  statute,  being  made  in  favour  of  purchasers,  does  not  alter  the 
law  as  between  the  parties  :  therefore,  if  the  execution  be  tested  in 
the  defendant's  life-time,  it  maybe  taken  out'',  and  executed%  after  his 
death.  And  the  sheriff  deriving  his  authority  from  the  writ,  it  has 
been  holden,  that  if  the  plaintiff  die  after  a  jieri  facias  sued  out,  it 
may  be  executed  notwithstanding  ;  and  his  executor  or  administrator 
shall  have  the  money'' :  Or  if  the  plaintiff  have  made  no  executor,  or 
administration  be  not  committed,  the  money  must  be  brought  into 
court,  and  there  deposited,  until,  Sec*". 

The  king  is  not  bound  by  this  statute^:  and  therefore,  an  extent  at 
his  suit  still  binds  from  the  teste,  or  fiat  of  the  baron  on  which  it 
issues?.  And  as  between  different  plaintiffs,  if  two  writs  of  execution 
be  delivered  to  the  sheriff,  on  the  same  or  different  days,  he  ought  to 
execute  that  first  which  was  first  delivered'',  except  it  be  fraudulent, 
and  then  he  ought  to  execute  the  other' ;  and  the  court  on  motion  will 
not  assist  the  plaintiff  in  the  second  execution*^.  But  if  the  sheriff 
levy  goods  in  execution,  by  virtue  of  the  writ  last  delivered,  and 
make  sale  of  them,  whether  the  last  writ  was  delivered  upon  the  same 
or  a  subsequent  day,  the  property  of  the  goods  is  bound  by  the  sale, 
and  the  party  cannot  seize  them  by  virtue  of  his  execution  first  de- 
livered ;  but  he  may  have  his  remedy  against  the  sheriff'.  If  a  se- 
conA  fieri  facias  be  delivered  to  the  sheriff,  after  he  has  the  defen- 
dant's goods  in  possession  under  a  prior  writ,  the  goods  are  bound  by 

a  '2  Eq.   Cas.   Abr.    381.  and    see    I  LJ.  «  Noy.  73.   2  Ld.  Raym.  1073. 

Raym.  252.  4  East,  339,  40.  f  3  Atk.  739.   1  Vcz.  196. 

^  1    Ld.  Raym.    C95.     Com.    Rep,    1 17.  g  Bunb.  39,  Gilb.  Rep.  !i'22.  2  Str.   754. 

Bnnb.  271.  12  Mod.  5.  2  Ld.  Raym.    850.  S.  C.    2  Dlac.  Rep.  1251. 

7  Mod.  95.    S.  C.  and  see  3  P.  Wms.  399.  ^  1  Dmnf.  &  East,    720.  and  see  4  East, 

and  tbe  case  of  Finch  v.  earl  of  Winchelsea,  539,  40,  7  Taunt.  5f}).  2  Marsh.   375.  S.  C. 

id.  in  noth.      Willes,    131,      7    Durnf.     &  1  DowL  &  Ryl.  307. 

East,  20.   1  Bos.  &  Till.  571.  Aliter,  if  the  '  1  Wils.  44.  and  see  Peake's  Cas.  Ni.  V,i. 

execution   be  teiled    afier    the    defendant's  CG.   4  East,  523. 

death.  6  Ouinf.  &.  East,  3G8.  ^  1  Diirnf.  &  East,  729.  and  see  4  East, 

c  Gilb.  Exec.    15,  16.   Law  of  Exec.  46.  539,  40,  7  Taunt  56.  2  Marsh,  375-  S.  C. 

Cro.Eliz.  181.  Comb.  23.  O.  Bridg-.  46S,  9.  '  1  Ld.  Raym.   252.  1  Salk.   320.   Carth. 

1  Mod.    183.    Pr.    Reg.  215,     7   Durnf.   &  419.  S.  C.  and  see  the  case  of  i?^io<  v.  Peck- 

East,  20.  havi,  1  Durnf.  &  East,  731.  innolis.  4  East, 

^  Cro.  Car.  459.  1  Sid,  29.   2  Ld.  Raym.  523. 
1073.  1  Salk.  322.  S.  C. 
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the  second  execution,  subject  to  the  first,  from  the  day  of  the  delivery 
of  the  last  writ  to  the  sheriff;  and  that,  even  without  a  warrant  on 
the  second  writ,  or  further  seizure^.  Two  writs  of  fieri  facias,  at 
the  suit  of  different  plaintiffs,  were  issued  against  the  same  defendant, 
and  the  goods  taken  under  them  were  not  more  than  sufficient  to  satisfy 
the  first  execution  ;  the  officer,  under  the  second  writ,  continued  in 
possession  until  the  goods  were  sold  by  the  sheriff,  after  which  the 
defendant  obtained  a  rule  for  setting  aside  the  first  execution,  and 
pending  that  rule,  there  were  conferences  between  all  the  parties  :  The 
rule  however  was  made  absolute,  and  the  sheriff  ordered  to  pay  to  the 
defendant  the  proceeds  of  the  levy  :  Tlie  sheriff,  having  so  paid  the 
money,  without  having  applied  to  the  court  for  relief,  and  without 
having  given  any  notice  to  the  plaintiff  in  the  second  execution,  was 
held  liable  to  him  for  the  amount,  in  an  action  for  a  false  return  of 
nulla  bona^. 

By  this  writ,  the  sheriff  has  authority  to  seize  and  sell  every  thing 
that  is  a  chattel,  belonging  to  the  defendant*^,  except  his  necessary 
wearing  apparel :  It  has  even  been  holden,  that  if  the  defendant  have 
two  gowns,  the  sheriff  may  sell  one  of  them'' :  And  he  may  sell 
leaseSf  or  terms  for  years,  SLndyructus  industriales,  as  corn  growing, 
which  goes  to  the  executor^,  or  fixtures  which  may  be  removed  by 
the  tenant^:  But  where  the  growing  crops  of  a  tenant  having  been 
seized  under  a  fieri  facias,  a  writ  of  habere  facias  possessionem 
was  subsequently  delivered  to  the  sheriff,  in  an  ejectment,  at  the  suit 
of  the  landlord,  founded  on  a  demise  made  long  before  the  issuing  of 
the  fieri  facias,  the  court  held,  that  the  sheriff  was  not  bound  to  sell 
the  growing  crops  under  the  fieri  facias,  inasmuch  as  they  could  not 
in  point  of  law,  be  considered  as  belonging  to  the  tenant,  the  latter 
being  a  trespasser  from  the  day  of  the  demise  in  ejectment"^.  And 
furnaces,  or  apples  upon  trees,  which  belong  to  the  freehold,  and  ^o 
to  the  heir,  cannot  be  sold  by  the  sheriff  on  this  writ*".  So,  the 
sheriff  has  no  right,  under  a^eri  facias,  to  seize  fixtures,  where  the 
house  in  which  they  are,  is  the  freehold  of  the  person  againt  whom 
the  execution  issues'.  So,  where  A  mortgaged  land  with  a  windmill 
thereon,  (built  chiefly  of  wood,)  the  deed  containing  also  a  bargain 
and  sale  of  the  mill,  the  court  of  Common  Pleas  held,  that  it  could 

a  7  Taunt.  56.  2  Marsh.  375.  S.  C.  and  f  1  Salk.  3G8.  3  Atk.  13. 

see  3  Moore,  83.  1  Bing.  71.  g  5  Barn.  &  Aid.   88,    and  see  9   Price, 

b  3  Barn.  &  Aid.  95.  287. 

c  Gilb.  Exec.  19.  3  Co.  12.  h  GWh.Erec.  19. 

«1  Comb.  356.  i  5  Carn.  &  Aid.      25.  1    Dowl,    &  Ryl. 

e  Gilb.  Exec.  19.   1  Salk.  363.  347.  S.  C. 
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not  be  taken  in  execution  by  a  creditor  of  A.,  though  A.  remained 
in  possession^  And  where  certain  machinery,  together  with  a  mill, 
liad  been  demised  for  a  term  to  a  tenant,  and  he,  without  per- 
mission of  his  landlord,  severed  the  machinery  from  the  mill,  and  it 
was  afterwards  seized  and  sold  by  the  sheriff,  under  ^  fieri  facias  ;  the 
court  held,  that  no  property  passed  to  the  vendee,  and  that  the  land- 
lord was  entitled  to  bring  trover  for  the  machinery,  even  during  the 
continuance  of  the  term''. 

Also,   by   the   statute   56   Geo.  III.   c.   50.  §  1.  "  no   sheriff  or 
"  other  officer  in  England  or  JVales  shall,  by  virtue  of  any  process 
"  of  any  court  of  law,  carry  off,  or  sell  or  dispose  of  for  the  purpose 
"  of  being  carried  off,  from  any  lands  let  to  farm,  any  straw  threshed 
"  or  unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff,  colder, 
"  or   turnips,  or  any   manure,   compost,  ashes  or  sea-weed,  in  any 
"  case  whatsoever ;  nor  any  hay,  grass  or  grasses,  whether  natural 
"  or  artificial,  nor  any  tares  or  vetches,  nor  any  roots  or  vegetables, 
"  being  produce  of  such  lands,  in   any  case  where,  according  to  any 
*'  covenant  or  written    agreement,    entered    into  and    made  for  the 
"  benefit   of  the  owner  or  landlord  of  any  farm,  such  hay,  grass  or 
"  grasses,  tares  and  vetches,    roots  or  vegetables,   ought  not  to  be 
"  taken  off  or  withholden  from  such  lands,  or  which,  by  the  tenor  or 
"  effect  of  such  covenants  or  agreements,  ought  to  be  used  or  ex- 
"  pended  thereon,  and  of  which  covenants  or  agreements  such  sheriff 
"  or  other  officer  shall  have  received  a  written  notice,  before  he  shall 
"  have  proceeded  to  sale."     And  "  no  sheriff  or  other  officer  shall, 
"  by  virtue  of  any  process  whatsoever,   sell  or  dispose  of  any  clover, 
"  rye-grass,  or  any  artificial  grass  or  grasses  whatsoever,  which  shall 
"  be  newly  sown,  and  be  growing  under  any  crop  of  standing  corn''. 
"  Provided  that  this  act  shall  not  extend  to  any  straw,  turnips  or 
*'  other  articles,  which  the  tenant  may  remove  from  the  farm,  con- 
"  sistently  with  some  contract  in  writing*^."     This  statute,  although 
passed  for  the  public  benefit,  in  promoting  good  husbandry,  does  not 
bind  the   crown :     Therefore,  sales   of    growing  crops,   &c.  seized 
under  prerogative  process,  are  not  within  it  ;  and  the  sheriff  must  sell 
them  unconditionally  :  nor  can  they  be  sold  as  being  subject  to  tithe". 
Money  found  in  the  defendant's  |)ossession  may,  it  seems,  be  taken 
in  execution'';    but  the  court  will    not  order  money  in  the  sheriff's 
hands,  being  the  surplus  of  money  levied  under  a  former  execution 

» 4  Moore,  28 1.  1  Bred.  &  Bing.  506.  S.C.  ^6  Price,  94. 

''  5  Barn.  &  AKl.  826.  '  Doug.  231.  but  see  4  East,  510,  9  East, 

c  §  7.  48.  3  Bind.  &  Bins.  2^*- 
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against  the  defendant's  goods,  at  the  suit  of  the  same  plaintiflf*,  or 
damages  recovered  by  the  defendant  against  the  sheriff  in  another 
action"',  or  money  levied  under  an  execution  at  the  suit  of  the  defend- 
ant against  a  third  person'^,  to  be  paid  over  to  the  plaintiff,  in  satis- 
faction of  his  demand.  And  the  sheriff  cannot  take  bank  notes**,  &c.; 
nor  goods  pawned,  or  gaged  for  debt ;  nor  goods  demised  or  letten 
for  years ;  nor  goods  distrained^  or  taken  and  in  custody  of  the 
sheriff  upon  a  former  execution^ ;  nor  any  thing  which  cannot  be  sold, 
as  deeds,  writings^  &c.  But  goods  pawned  may  be  taken  on  an 
execution  against  the  pawner,  upon  satisfaction  of  the  pledge*".  And 
though  it  be  said,  that  in  the  case  of  a  lease  of  land  and  of  a  stock  of 
cattle  for  a  year,  they  cannot  be  taken  in  execution  during  the  term'  ; 
that  is,  because  the  lessor  himself  could  not  have  dispossessed  his 
tenant  during  the  year,  and  of  course  the  lessor's  creditor  cannot : 
But  subject  to  the  right  of  the  pawnee  or  lessee,  the  goods  may  it 
seems  be  taken  in  execution''. 

A  mere  equitable  interest  in  a  term  for  years  cannot  be  taken  in 
execution  by  the  sheriff,  under  a  writ  o^  fieri  facias,  at  the  suit  of  a 
judgment  creditor' :  and  therefore,  when  the  defendant  has  only  an 
equity  of  redemption  in  a  leasehold  estate,  an  execution  will  not  affect 
it,  as  the  legal  estate  is  in  the  mortgagee".  The  plaintiff's  only 
remedy  in  that  case,  is  by  filing  a  bill  in  equity,  to  redeem  the  estate, 
by  paying  off  the  principal  and  interest  due  on  the  mortgage"".  But 
before  he  is  entitled  to  redeem,  he  must  first  take  out  a  writ  of  execu- 
tion against  the  goods  of  the  defendant" ;  though  it  does  not  seem  to 
be  necessary  to  have  it  returned". 

In  assigning  a  term  for  years,  which  has  been  taken  in  execution, 
it  is  not  necessary  for  the  sheriff  to  state  in  the  assignment,  the  par- 
ticular interest  which  the  defendant  has,  for  he  may  not  be  able  to 
come  at  the  precise  knowledge  of  it ;  but  it  is  sufficient  for  him  to 
state,  that  the  defendant  is  possessed  of  the  premises,  for  a  term  of 

a  4  East,  310.  i  Id.  ibid,  and  id.  tit.    Execution,  pi.  107. 

•»  2  New  Rep.  C.  P.  376.  ^  8  East,  476.  479.  and  see  13  East,  607. 

*  9  East,  48.  3  Brod.   &  Bing.  294.  but  '  8  East,  467.   2   New  Rep.   C.    P.   461. 

see  Doug.  23/.  contra.  S.  P.  and  see  3  Bro.  Chan.  Cas.  480.  1  Ves. 

"•  Cas.  temp.  Hardw.  33.  9  East,  48.  jun.  431. 

e  Bac.  Abr.  tit.  Execution,  352.  and  see  ">  3  Atk.  200.  739.  and  see  Forrest,  162, 

Willes,  131.  3  Moore,  79.  2  Brod.  &  Bing.  3.   4   Moore,  281.    1    Brod.   &   Bing.  506. 

362.  S.  C.  S_  C, 

t  2  Show.    173.  3  Mod.  236.  and  see  3  •>  3  Atk.  200,  and  see  1  Vern.  399.    1  P. 

Moore,  79.  2  Brod.    &o  Bing.  362.   S.  C.  9  Wms.  445.  6  Ves.  72.   1  Madd.  Chan.  205. 

Price,  287.    Pos<,  1049.  522    3. 

B  Cas.  temp.  Hardw.  33.  o  Redesd.     PI.     3    Ed.    102,      1    Madd, 

»>  Bro.  Abr.  tL<.  Pledges,  pi.  28.  Chan.  205.  (r). 
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years  yet  to  come  and  unexpired,    and    to   assig-n  all  his  interest 
therein  generallj"  ;    and  it  is  more  prudent  in  the  sheriff  to  state  the 
interest  in  this  way  ;  for  if  he  attempt  to  state  it  particularly  and  fail, 
i    the  vendee  will  not  have  a  good  title^     It  is  said,  that  if  a  sheriff,  on 
!    a  fieri  facias y  sell  a  lease  or  term  of  a  house,  he  cannot  legally  put 
I   the  party  out  of  possession,  and  the  vendee  in  ;  but  the  vendee  must 
bring  his  ejectment'.  This,  however,  must  be  understood  of  ix  forcible 
expulsion  ;   for  it  has  been  determined,  that  under  a  fieri  facias,  the 
sheriff  may  justify  expelling  the  defendant  peaceably'^,  or,  in  other 
words,  if  the  defendant  will  consent  to  go  out,  the  sheriff  may  put  the 
vendee  in  possession.     If  the  defendant,  subsequent  to  the  delivery  of 
the  writ  te  the  sheriff,   make  an  assignment  of  a  leasehold  estate,  the 
judgment  creditor  need  not    bring  a  suit  in  equity  to  come   at  the 
estate,  by  setting  aside  the  assignment ;  but  may  proceed   at   law  to 
sell  the  term,  and  the  vendee,  who  is  generally  a  friend  of  the  plaintiff^ 
\  will  be  entitled  at  law  to  the  possession,  notwithstanding  such  assign- 
;  ment*.     And  where  an  outgoing  tenant  had  agreed  to  assign  the  re- 
mainder of  his  term  to  the  incoming  tenant,  it  was  holden,  that  the 
sheriff,  before  an  actual  assignment  made,  might,   under  an  execution 
against  the  outgoing  tenant,  sell  his  interest  in  such  remaining  term, 
and  set  upon  it  the  same  value  that  the  incoming  tenant  had  agreed 
to   give  for  it^      Where  a  lease  by  deed  was  taken   in    execution, 
and  an  assignment  made  in  the  name  and  under  the   seal  of  office  of 
sheriff,   by  A.    B.  acting  as  undersheriff;  the  court   held,   that  such 
assignment  was  sufficiently  proved,  without  proving  further  the  ap- 
pointment of  A.  B.  as  undersheriff,    and  that  he    was   authorized  by 
deed,  to  execute  deeds  in  the  name  of  the  sheriff*^. 

The  sheriff,  upon  this  writ,  may  take  any  goods  which  have  been 
fraudulently  sold,  or  conveyed  away  by  the  defendant;  and  a  principal 
badge  of  fraud  is  the  defendant's  continuing  in  possession'' :  For  if 
a  man  sell  goods,  and  still  continue  in  possession,  as  visible  owner 
of  them,  such  sale  is  fraudulent  and  void  as  against  creditors'.  In 
cases  ol  this  nature,  the  notoriety  of  the  change  of  possession  is  the 
question   on    which    the    validity    or    invalidity   of    the  transaction 

a  4  Co.  74.  Cro.  Eliz.  584.  S.  C.  3  Durnf.  ^  Gilb.  Exec.  15.  and  see  Twyne^s  case,  3 

&  East,  292.  8  East,  475.  Co.  81.  Godb.   161.  2  Durnf.  &  East,  587. 

»>  Id.  ibid.  3  Durnf.  &  East,  294.  1  Esp.  Hep.  205.  357,  8.  8  Durnf.  &  East, 

^  2  Show.  85.  82.  521.  but  see  2  Bos.  &  Pul.  59.  3  Esp. 

d  3  Durnf.  &  East,  292.  Rep.  52.  S.  C.  3  Taunt.  256.  4  Moorc,  281, 

e  3  Atk.  739.  1  Brod.  &  Bing.  506.  S.  C. 
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depends* :    Therefore,  if  an  assignment  he  made  of  houseliold  fur- 
niture, and   the  assignor  continue  in  possession,  it  is  not  protected 
against  an  execution  at  the  suit  of  one  of  his  creditors,  unless  the  as- 
signment were  notorious''.     So,  if  a  creditor  by  fieri  facias  seize  the 
goods  of  his  debtor,  and  suffer  them  to  remain  long  in  the  debtor's 
hands,  and  another  creditor  obtain  a  subsequent  judgment  and  execu- 
tion, it  has  been   determined   often,  that  this  is  evidence  of  fraud  in 
the  first  creditor,   and  the  goods  in  the  hands  of  the  debtor  remain 
liable^     So,  where  it  was  proved,  in  an  action   for  a  false  return,  that 
the  warrant  upon  a  fieri  facias  was    directed  to  three  persons  as 
special  bailiffs  ;  that  the  plaintiff's  attorney  was  present  at  the  time 
of  executing  it,  and  ordered  one  of  the  persons  to  use  the  defendant 
kindly,  and  not  to  take  any  of  his  household  goods,  for  that  his  land- 
lord would  soon  be   in  the  country,  and  pay  the  debt ;  and  thereupon 
another  of  the  persons  rode  round  the  farm   and  grounds,  and  said 
**  I  seize  all  this  corn  and  cattle,''^  and  took  some  account  thereof, 
for  the  use  of  the  plaintiff;  afterwards  the  landlord  sued  out  a  fieri 
facias,  and  the  sheriff's  bailiffs  not  being  in  possession  of  the  goods 
under  the  former  writ,   nor  having  left  any  body  for  them,   he  got  his 
execution  executed  ;  and  there  was  no  proof  that  he  promised  to  pay 
the  plaintiff:  it  was  left  to  the  jury,   upon   this  evidence,  whether  the 
first  execution  was  intended  to   be,   or  was  really  executed  ;  and  the 
jury  thought  it  was  not,  and  gave  a  verdict  for  the  sheriff,  which  was 
afterwards  confirmed  by  the  court,  on  a  motion  for  a  new  triaF.     So, 
where  a  sheriff's  officer  executed  a  writ  oi  fieri  facias,  by  going  to 
(he  house,    and  informing  the  debtor  he  came  to  levy  on  his   goods, 
and  laying  his  hands  on   a  table,    and  saying,  "  I  take  this  table  ;** 
upon  which  he  locked  up  his  warrant  in  the  table  drawer,  took  the 
key,  and  went  away,  without  leaving  any  person  in  possession,   and 
after  thcj^en /acias  was  returnable,  but  not  continued,  the  landlord 
distrained  the  goods   for  rent ;  the  court  held,  that  the  sheriff  could 
not  maintain  trespass  against  him^     So,  if  the  party  at  whose  suit  a 
sequestration  out  of  Chancery  is  issued,  take  no  measure  to  compel 
the  execution  of  it  in   due  time,  and  the  sequestrators  do  not  in  fact 
possess  themselves  of  the  goods,  it  is  no  excuse  to  a  sheriff*,  to  whom, 
at  a  distance  of  eighteen   months,  a  writ  of  fieri  facias   is  directed 
against  the  goods  of  the  party  defendant  in  the  suit  in  Chancery,  for 
not  executing  such  writ,  and  seUing  the  goods  ;  the  plaintiff  in  the 

*  1  Gow,  34,  5.  per  Dallas,  Ch.  J.  A  ]    wils.  44.  and  see  1   H.  Blac.  543. 

^  f'^-  33-  Peake's  Cas.  Ni.  Pri.  65.  2   Campb.   48.  3 

<:  Prfec.  in  Chan.  2SG,  7.  1  Vez.  245.  456.  Maule  &,  Sel.  175.  8  Price,  95. 

and  sec  3  Taunt.  400.  c  j  Maiile  &  Sel.  711. 
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sequestration  having  at  all  events  lost  his  priority  by  such  laches : 
and  therefore  the  sheriff,  who  had  seized  goods  under  the Jieri  facias, 
having,  on  notice  of  such  supposed  obstacle,  returned  nulla  bona, 
was  holden  liable  to  the  plaintiff,  in  an  action  for  a  false  return''. 

But  if  the  defendant  sell  his  goods  bond  fide,  and  for  a  valuable 
consideration,  before  the  delivery  of  the  writ  to  the  sheriff,  they  can- 
not be  taken  in  execution  :  and  though  he  sell  them  fraudulently,  yet 
if  they  be  afterwards  sold  to  another  bond  fide,  they  are  not  liable  to 
be  taken  in  the  hands  of  the  second  vendee*".     And  if  A.  indebted  to 

B.  and  C,  after  being  sued  to  judgment  and  execution  by  B.,  go  to 

C.  and  voluntarily  give  him  a  warrant  of  attorney  to  confess  judg- 
ment, on  which  judgment  is  immediately  entered,  and  execution 
levied  on  the  same  day  on  which  B.  would  have  been  entitled  to 
execution,  and  had  threatened  to  sue  it  out ;  the  preference  so  given 
by  A.  to  C  is  not  unlawful  nor  fraudulent,  within  the  meaning  of  the 
statute  13  Eliz.  c.  5^  So,  where  an  insolvent  debtor,  being  sued  by 
the  ])laintiff,  executed  an  assignment  of  all  his  effects  to  trustees, 
pending  the  suit  and  before  execution,  for  the  benefit  of  all  his  credi- 
tors, under  which  possession  was  immediately  taken  ;  the  court  o  * 
King's  Bench  held,  that  the  assignment  was  not  fraudulent  withio 
the  above  statute,  although  made  with  intent  to  delay  the  plaintiff  of 
his  execution"*.  So,  where  the  plaintiff  having  purchased  a  public 
house,  for  which  he  could  not  himself  obtain  a  licence,  put  B.  an  in- 
solvent person  into  the  house  as  his  servant,  to  keep  it  for  him,  and 
supplied  him  with  money  to  pay  for  the  licence,  which  was  granted 
to  B.,  and  also  purchased  all  the  liquors  and  provisions  that  were 
consumed  in  the  house  ;  a  majority  of  the  judges  of  the  court  of 
Common  Pleas  held,  that  the  sheriff  was  not  entitled  to  take,  under 
an  execution  against  B.,  the  plaintiff's  goods  in  the  house,  committed 
to  B.'s  custody  ;  for  though  B.  was  the  ostensible  owner  of  the  goods, 
yet  that  was  not  deemed  sufficient  to  justify  the  execution  :  If  it 
were,  there  would  have  been  no  occasion  for  the  statute  21  Jac.  I.  c. 
19.  §  II.  :  and  it  has  never  yet  been  holden,  (unless  where,  as  in 
Twyne's  case%  the  original  owner  has  sold  goods  and  retained  the 
possession,  and  except  in  cases  of  bankruptcy  on  the  above  statute,) 
that  a  person  may  not  give  the  possession  of  his  goods  to  another, 
without  subjecting  them  to  an  execution  for  his  debt^  So,  where  a 
creditor  having  taken  the  goods  of  a  defendant  in  execution,  upon  a 


a  4  East,  323. 

b  Godb.  161. 

c  5  Duriif.  &  East,  235. 
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judgment  confessed  on  a  warrant  of  attorney,  bought  them  by  public 
auction,  and  took  a  bill  of  sale  from  the  sheriff  for  a  valuable  conside- 
ration, after  which  he  let  the  goods  to  the  former  owner,  for  a  rent 
which  was  actually  paid  ;  the  court  of  Common  Pleas  held,  that  the 
creditor  had  a  title,  which  could  not  be  impeached  as  fraudulent  by 
other  creditors,  having  executions  against  the  same  defendant\  And 
although  A.  cohabit  with  B.,  and  assume  his  name,  and  pass  for 
his  wife,  and  permit  him  to  appear  to  be  the  owner  of  the  furni- 
ture of  the  house  in  which  they  live,  the  furniture,  being  her  property, 
is  not  liable  to  be  taken  under  an  execution  against  B**. 

In  an  action  against  one  of  two  partners,  the  sheriff  must  seize  all 
their  joint  property,  because  the  moieties  are  undivided  ;  for  if  he 
seize  but  a  moiety,  and  sell  that,  the  other  will  have  a  right  to  a 
moiety  of  that  moiety  ;  but  he  must  seize  the  whole,  and  sell  a  moiety 
thereof  undivided,  and  the  vendee  will  be  tenant  in  common  with  the 
other  partner*".  The  goods  being  once  seized,  and  in  custody  of  the 
law,  they  cannot  be  seized  again  by  the  same  or  another  sheriff;  and 
if  they  were  seized  under  a  second  execution,  and  sold  thereon,  the 
bargain  would  be  void**.  And  the  sheriff  cannot  sell  more  than  an 
undivided  moiety,  belonging  to  the  defendant ;  for  the  property  of  the 
other  moiety  is  not  affected  by  the  judgment,  nor  by  the  execution' : 
consequently,  the  interest  or  share  of  the  other  partner  or  partners 
remains,  so  that  a  return  o^  nulla  bona  to  an  execution  against  them 
would  be  false,  and  the  sheriff  liable  to  an  action  for  making  it^  If 
the  sheriff,  under  an  execution  against  one  of  several  partners,  sell 
the  whole  of  the  property,  he  would  it  seems  be  liable  to  an  action  of 
trover,  or  for  money  had  and  received,  at  the  suit  of  the  rest.  And 
where  the  defendant  was  partner  with  another  person,  against  whom 
a  commission  of  bankrupt  had  issued,  but  before  the  bankruptcy,  the 
plaintiff  had  taken  out  execution,  and  levied  on  the  partnership 
effects  ;  the  bankrupt's  assignees  obtained  a  rule  of  the  court  of 
King's  Bench  to  shew  cause,  why  the  sheriff  should  not  pay 
them  a  moiety  of  the  money  arising  from  the  sale  of  the  goods 
taken  in  execution,  upon  an  affidavit  of  the  bankrupt,  that  he 
was    entitled    to    an   equal  share  of  the  partnership  effects  :   and 

»  4  Taunt  823.  and  see  1  Maule  &  Sel.  above,  it  is  supposed  that  the  partners  have 

231.  4  Campb.  383,  I   Stark.  Ni.  Pri.  367.  ej^/o/ shares  of  the  property  j  but  the  doc- 

I  Moore,  189.  1  Gow,  35.  n.  8  Taunt.  676.  trine  will  extend  also  to  the  case  of  partners 

3  Moore,  11.  S.  C.  whose  shares  are  unequal. 

l>  2  Stark.  Ni.  Pri.  396.  <<  1  Show.  169. 

«  1  Salk.  392.  and  see  Comb.  217.  Com.  *  2  Ld.  Raym.  871. 

Rep.  277.  1  Vcr.  239.  Cowp.  449.  1  East,  '  1  Show.  169. 
367.  4  Ves.  jnn,    396.     in  what  is  stated 
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although  the   plaintiff,    in    his    affidavit   on    shewing    cause,   denied 
that  the  bankrupt    had    such    share,    and    stated    that    he  had  em- 
bezzled the  joint  stock  to  a  considerable  amount,  the  court  directed 
that  it  should  be  referred  to  the  master,  to  take   an   account  of  the 
share  of  the  partnership  effects  to  which  the  bankrupt  was  entitled, 
and  that  the  sheriff  should  pay  a  part  of  the  money  levied,  equal  to 
the  amount  of  such  share,  to  the  assignees\     But  in  such  case,  the 
court  of  Common  Pleas  would  not,  at  the  request  of  the  partnership 
creditors,  give  the  sheriff  time  to  return  the  writ,  until  an  account 
could  be  taken  of  the  several  claims  upon  the  partnership  property'' : 
And  a  fieri  facias  having  issued  against  the  effects  of  the  defendant, 
who  was  jointly  concerned  in  a  manufactory  with  other  persons,  to 
whom  he  was  indebted  to  a  greater  amount  than  his   whole  share, 
and  the  sheriff  having  seized  the  whole  of  the  partnership  property, 
that  court  refused  to  refer  it  to  the   prothonotary,  to  enquire  what 
was  the  defendant's  interest  in  the  effects    seized^      In    an    action 
against  the  sheriff,    for    not   selling  goods,  the  joint  property  of  A. 
and  B.,  under   an  execution  against  the  goods  of  A.,  it  seems  that 
half  the  value  of  the  whole  goods  is  the  proper  measure  of  damages''. 
It  should  also  be  remembered,  as  connected  with  this  subject,  that 
where  three  partners  (two  of  whom  resided  abroad,  and  one  in  Eng- 
land,) were  sued  for  a  partnership  debt,  and  the  partner  resident  in 
England   appeared    to   the   action,    but    refused   to  appear  for  the 
partners  who  resided  abroad,  the  sheriff  was  holden  to  be  justified, 
under  a  distringas  issuing  out  of  the  Common   Pleas  against  the 
two  partners,  in  taking  partnership  effects,  though  paid  for  by  the 
partner  resident  in  England  alone,  to  whom   the  partnership  was 
larf^ely  indebted  ;  and  the  court  of  Common  Pleas  would  not  relieve 
him  from  such  distress^ 

On  a  fieri  facias,  the  sheriff  is  bound  at  his  peril  to  take  only  the 
o-oods  of  the  defendant :  and  therefore  if  he  take  the  goods  of  a  third 
person,  though  the  plaintiff  assure  him  they  are  the  defendant's,  he  is 
a  trespasser ;  for  he  is  obliged  at  his  peril  to  take  notice  whose  the 
goods  are  :  and  if  he  doubt  whether  the  goods  shewn  him  are  the 
defendant's,  he  may  summon  a  jury  de  bene  esse,  to  satisfy  himself. 
This  may  be  given  in  evidence,  to  shew  that  the  sheriff  has  not 
acted  maliciously^;  and  will  mitigate  damages  in  an  action  of  trespass 

a  Doug.  650.  '  Dalt.  Sher.  146.  Gilb,  Exec.  21.  Bac. 

b3  Bos.  &  Pul.  288.  Abr.  tit.  Execution,  352.  4  Durnf.   &   East, 

c  /rf.  289.  C33.  648.  7  Durnf.  &  East,  177.  3  Maule 

d  2  Stark.  Ni.  Pri.  218.  Ante,  'J23.  &  Sel.  175. 
es  Bos.  &  Pul.  254.  Ante,  1U9.  2  3  Maule  &  Sel.  175. 
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against  him,  for  taking  the  goods  of  a  third  person" :  And  as  it  is  not 
a^'proceeding  immediately  from  the  court,  but  merely  to  indemnify  the 
sheriff  in  making  his   return  to  the  writ,  the  court  will  not  set  aside 
the  inquisition  of  a  jury,  summoned  by  the  sheriff  to  inquire  in  whom 
the  property  of  goods  seized  by  him  under  a  fieri  facias  is  ve8ted^ 
But  this  proceeding  of  the  sheriff  is  not  conclusive  in  any  case  ;  for 
inquests  of  office  are  always  traversable  :  and  therefore  an  inquisition 
made  by  the  sheriff's   jury,    to    ascertain   to  whom  the  property  of 
goods  taken  under  zl  fieri  facias  belonged,  though  found  in  favour  of 
J.,  is  not  admissible  evidence  in  an  action  of  troijer  for  the  goods, 
brought  by  A.  against  the  sheriff'  :  nor  is  such  an  inquisition  admis- 
sible evidence  for  the  sheriff,  in  an  action  on  the  case  against  him, 
for  a  false  return  of  nulla  hona^. 

As  the  sheriff  cannot  take  the  goods  of  a  third  person,  so  if  the 
defendant  become  bankrupt,  before  the  delivery  of  the  writ   to  the 
sheriff,  or,  as  it  should  seem,  before  it  is  actually  executed*,  the  sheriff 
cannot  legally  take  or  dispose  of  them,  after  notice  of  the  act  of  bank- 
ruptcy, and  of  a  commission  sued  out,  or  docket  struck  :  For,  per 
Holt,  Ch.  J.  "  if  a  writ  of  execution  be  delivered  to  the   sheriff 
a""ainst  A.  who  becomes  bankrupt  before  it  is  executed,  the  execution 
is  superseded ;  consequently,  the  property  of  the  goods  is  not  abso- 
lutely bound  by  the  deUvery  of  the  writ  to  the  sheriff* :"  And  there- 
fore, where  goods  are  seized  under  a  fieri  facias,  the  same  day  that 
the  defendant  commits  an  act  of  bankruptcy,  evidence  should  be  given 
to  prove  at  what  time  of  the  day  the  goods  were  seized,  and  the  act 
of  bankruptcy  was  committeds.     But  if  the  sheriff  seize  and  sell  the 
goods,  before  he  has  notice  of  an  act  of  bankruptcy,  &c.  he  is  ex- 
cused*" ;  and  if  he  sell  them  after  such  notice,  though  he  may  be  sued 
in  trover',  yet  he  is  not  liable  to  an  action  of  trespass^.     Also,  by  the 
statute  49  Geo.  III.  c.  121.  §  2.  "  all  executions  against   the  goods 
"  and  chattels  of  a  bankrupt,  bond  fide  executed  or  levied  more  than 
"  two  calendar  months  before  the  date  and  issuing  of  the  commission, 
"  shall  be  valid  and  effectual,  notwithstanding  any  prior  act  of  bank- 
"  ruptcy  committed  by  such  bankrupt,  in  like  manner  as  if  no  such 
"  prior  act  of  bankruptcy  had  been  committed ;  provided  the  person, 

•Dalt.  Sher.  146.  Gilb.  Exec.  21.  Bac.           f  1  Ld.  Raym.  252.  and  see  2  £q.  Cas. 

Abr.  tit.  Execution,  352.  4  Durnf.  &    East,       Abr.  381. 

633.   648.  T  Diinif.  &  East,  n7.  3  Maule           8  4  Campb.  197. 

&  Sel.  175.  ''  1    Blac.  Rep.  205.  2  Blac.  Rep.  829. 

b  6  Durnf.  &  East,  88.  S.  P. 

«:  2  H.  Hlac.  437.  '  1  Kcnyon,  395.  1  Bur.  20.  1  Blac.  Rep. 

«1  3  Maule  &  Scl.  175.  65.  S.  C. 

«  1  Lev.  173,  4.  ^  1  Durnf.  &  East,  475. 


BY    FIERI    FACIAS,    8cC.  1049 

"  at  whose  suit  such  execution  shall  have  issued,  had  not  at  the  time 
*'  of  executing  or  levying  the  same,  any  notice  of  any  prior  act  of 
"  bankruptcy  by  such  bankrupt  committed,  or  that  he  was  insolvent, 
"  or  had  stopped  payment  :  provided  always,  that  the  issuing  of  a 
**  commission  of  bankrupt,  although  such  commission  shall  afterwards 
"  be  superseded,  shall  be  deemed  such  notice,  if  it  shall  appear  that 
"  an  act  of  bankruptcy  had  been  actually  committed  at  the  time  of 
"  issuing  such  commission." 

An  execution  against  the  goods  of  a  bankrupt,  taken  out  after  his 
certificate  is  signed,  but  before  it  is  allowed,  is  valid" :  And  where  a  de- 
fendant was  taken  in  execution  under  similar  circumstances,  and  paid 
the  debt  and  costs  to  the  sheriff,  the  court  on  application  refused  to 
relieve  him^  But  if  a  Jieri  JaciaSy  issued  against  a  bankrupt  before 
his  certificate  obtained,  be  not  executed  till  after,  the  court  will  order 
the  goods  to  be  restored,  even  though  he  has  not  pleaded  his  certi- 
ficate*^ ;  and  if  any  thing  be  alleged  to  invalidate  the  efiect  of  the 
certificate,  the  court  will  direct  a  trial  on  a  plea  of  bankruptcy**.  The 
sheriff  having  levied  upon  goods  in  possession  of  a  defendant,  who 
was  a  bankrupt,  paid  over  the  proceeds  to  the  assignees,  on  their 
claiming  them  ;  and  the  defendant  afterwards  again  becoming  a  bank- 
rupt, and  obtaining  his  certificate,  but  not  paying  \bs.  in  the  pound, 
(and  therefore  not  being  protected  by  5  Geo.  II.  c.  30.  §  9.)  a  second 
execution  issued  for  the  same  debt ;  and  the  court  held,  that  the  latter 
execution  was  regular,  though  the  first  was  not  returned*.  If  a  sheriff 
take  in  execution  the  goods  of  a  defendant,  who  afterwards  becomes 
bankrupt,  and  sell  at  one  time,  after  the  bankruptcy,  sufficient  goods 
to  satisfy  both  that  execution,  and  also  another  which  was  delivered 
to  him  after  an  act  of  bankruptcy,  the  assignees  may  recover  against 
him  in  trover^  for  such  of  the  goods  as  were  sold  after  he  had  raised 
money  enough  to  satisfy  the  first  execution^  And  the  vendee  of  a 
growing  crop  of  grass,  may  maintain  trespass  against  the  sheriff, 
whose  bailiff  had  seized  and  sold  it  under  a  ^en'yacia*  against  the 
vendor,  where  the  person  claiming  under  the  sale  from  the  bailiff 
entered  and  carried  it  away  by  his  authority^. 

On  a,  Jieri  facias  against  a  husband,  it  seems  that  the  sheriff  can- 
not take  in  execution  goods  fairly  vested  in  trustees,  under  a  settle- 
ment before  marriage,  for  the  benefit  of  the  wife^  :  Therefore,  where 

a  1  Durnf.  &  East,  361.  and  see  1  Blac.  e  2  Chit.  Rep.  114- 

Kep.  400.  •  8  Taunt.  527. 

b  Neatly  and   Eagldon,   E.  24   Geo.    III.  «  ^  Price,  287. 

K.  B.  ^  Cowp.  432.  and  see  Co.  Lit,  3ol.  a.  n. 

c  1  Bos.  &  Pul.  427.  1.  but  see  2  Vein.  23i?. 

d  Id.  ibid. 
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a  woman  before  marriage,  with  the  consent  of  her  intended  husband, 
conveyed  all  her  stock  in  trade  and  furniture  to  trustees,  to  enable  her 
to  carry  on  her  trade  separately ;  it  was  holden,  that  if  the  husband 
did  not  intermeddle  therewith,  and  there  was  no  fraud,  such  effects, 
though  fluctuating,  were  not  liable  to  be  taken  in  execution  for  his 
debts':  And  a  settlement  after  marriage  would,  it  seems,  have  the 
same  effect,  if  made  in  consequence  of  a  prior  agreement'' ;  or  for  a 
good  and  valuable  consideration,  and  without  fraud'.  It  is  no  objec- 
tion to  the  settlement  in  these  cases,  that  there  is  no  inventory  of  the 
goods'* :  and  the  possession  of  the  husband,  if  consistent  with  the 
deed%  will  not  subject  them  to  an  execution  for  his  debts,  provided  it 
be  satisfactorily  proved,  that  they  were  really  and  bond  Jide  conveyed 
to  a  third  person  as  a  trustee  for  his  wife,  and  possession  taken  by 
such  third  person^  But  when  the  settlement  is  fraudulent?,  or  the 
husband  is  suffered  to  carry  on  the  trade  intended  for  his  wife*",  and 
his  possession  is  not  consistent  with  the  deed',  the  goods  are  not  pro- 
tected :  And  it  is  settled,  that  a  term  vested  in  the  wife  before  mar- 
riage, and  which  the  husband  is  entitled  to  in  her  right,  may  be  taken 
in  execution  for  the  husband's  debt".  On  o.  fieri  facias  against  the 
wife,  who  married  pending  the  action,  it  would  be  irregular  to  take 
the  goods  of  the  husband' :  And  although  A.  cohabits  with  B.  and 
assumes  his  name,  and  passes  for  his  wife,  and  permits  him  to  appear 
to  be  the  owner  of  the  furniture  of  the  house  in  which  they  live,  the 
furniture,  we  have  seen"",  being  her  property,  is  not  liable  to  be  taken 
under  an  execution  against  B.  It  has  been  determined,  that  a  trades- 
man supplying  a  married  woman,  living  apart  from  her  husband,  with 
furniture  upon  hire,  does  not  thereby  divest  himself  of  the  present 
right  of  property  in  such  goods ;  inasmuch  as  the  married  woman 
was  legally  incapable  of  acquiring  it  by  any  contract ;  and  therefore, 
if  the  sheriff  take  such  goods  in  execution,  at  the  suit  of  the  husband's 
creditor,  trover  lies  by  the  tradesman" :  but  if  the  contract  had  been 
valid,  the  goods  being  let  to  hire  generally,  without  any  time  limited, 
notice  to  determine  it,  given  to  the  sheriff's  officer,  and  not  to  the 
other  contracting  party,  would  not  have  been  sufficient  to  determine 
the  contract". 

a  3  Durnf.  &,  East,  618.  and  see  id.  620.  t  2  Esp.  Rep.  574. 

n.  8  East,  477.  479.  e  6  East,  257. 

b  2  Eq.  Cas.  Abr.  148.  h  3  Dumf.  &  East,  618. 

c  8  Durnf.  &  East,  521.  and  see  6  East,  '  8  Durnf.  &  East,  82. 

257.  k  4  Durnf.  &  East,  638, 9. 

d  3  Durnf.  &  East,  CI 8.  but  see  Cowp.  '  3  Maule  &,  Sel.  559. 

4.37.  6  East,  257.  m  ^„ig^  jo46. 

e  Cowp.  432.  3  Durnf.  ic  East,  620.  in  "  J5£ast,  607, 
notU, 
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On  a  Jieri  facias  against  an  executor,  for  bis  own  debt,  the  goods 
of  the  testator,  in  the  hands  of  the  defendant,  cannot  be  taken  in 
execution^  But  if  an  executrix  use  the  goods  of  her  testator  as  her 
own,  and  afterwards  marry,  and  then  treat  them  as  the  goods  of  her 
husband,  she  shall  not  be  allowed  to  object  to  their  being  taken  in 
execution  for  her  husband's  debt'". 

The  sheriff,  on  a  fieri  facias,  may  enter  the  house  of  the  defendant 
when  the  outer  door  is  open,  in  order  to  take  the  goods  of  the  de- 
fendant*". So,  on  ?i  fieri  facias  against  the  goods  of  an  intestate  in 
the  hands  of  his  administratrix  and  her  husband,  the  sherirt'  may 
enter  the  house  of  the  husband,  to  search  for  the  goods  of  the  in- 
testate, though  none  be  found  therein  ;  because  that  is  the  most 
natural  place  of  custody  for  thera'^.  So,  if  the  defendant  has  goods  in 
the  house  of  a  stranger,  the  sheriff  may  enter  it  on  o.  fieri  facias,  for 
taking  them  in  execution.  But  there  is  this  difference  between  his 
entering  the  house  of  the  defendant,  and  a  stranger  ;  that  in  the 
former  case,  his  justification  does  not  depend  on  his  finding,  or  not 
finding  the  defendant's  goods  therein® ;  but  in  the  latter  case,  he  is  not 
Justified,  unless  it  should  turn  out  that  the  defendant  has  goods  in  the 
house,  which  are  liable  to  be  taken  in  execution^  There  seems  to  be 
no  settled  rule,  as  to  the  length  of  time  the  sheriff  should  continue  in 
the  house  of  the  defendant,  or  a  stranger,  upon  ^fierifaciaa  ;  but  as 
his  object  in  entering  is  to  take  the  goods,  he  ought  not  to  stay  there 
without  the  consent  of  the  tenant,  longer  than  is  necessary  or  reason- 
able for  that  purpose. 

In  executing  a  writ  oi  fieri  facias,  or  other  process  at  the  suit  of  a 
common  person,  the  sheriff  cannot  regularly  break  open  the  outer  door 
of  a  dwelling  housed.  This  privilege,  which  the  law  allows  to  a 
man's  habitation,  arises  from  the  great  regard  it  has  to  every  man's 
safety  and  quiet;  and  therefore  protects  them  from  those  inconve- 
niences which  must  necessarily  attend  an  unlimited  power  in  the 
sheriff  and  his  officers  in  this  respect :  and  hence  it  is,  that  every 
man's  house  is  called  his  castle''.  It  is  even  said,  that  he  cannot  open 
a  latch'  :  And  where  the  door  was  a  little  opened,  to  see  who  was 

»  4  Durnf.  &  East,  621.  but  see  id.  Gib.  ^  Id.  ibid,  and  see  Palm,  52.  2  Lutw. 
(a),  semb.  contra.                                                "  1434.  6  Taunt.  246.  1  Marsh.  565.  S.  C. 

b  1  Bos.  &  Pul.  293.  2  Esp.    Rep.  657.  6  18  Ed.  IV.  4.  pi.   19.  5  Co.  93.  Gilb. 

S.  C.  Exec.  17,  18.  Lofft,  374.   Cowp.  I.  U  East, 

c  5  Co.  92,  a.  1.  163. 

d  5  Taunt.  765,   I  Marsh,  333.  S.  C.  h  Bac.  Abr.  tit.  Sheriff,  N.  3. 

e  5  Taunt.  769,  70.  Per  Gibbs,  Ch.  J.   Id.  •  Dalt.  350. 
765.  1  Marsh.  333.  S.  C. 
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there,  and  (lie  bailiffs  rushed  in  with  drawn  swords,  they  were 
j)unishe(l  by  the  court  for  their  misbehaviour''-.  This  privilege  of  a 
man's  house,  however,  extends  only  to  the  owner,  and  shall  not  protect 
the  goods  of  any  person  conveyed  thither  to  prevent  a  lawful  exe- 
cution :  Therefore,  if  ^jieri  facias  be  directed  to  the  sheriff  to  levy 
tlie  goods  of  A.,  and  it  happen  that  A.'s  goods  are  in  the  house  of  B. ; 
if,  after  request  made  by  the  sheriff  to  B.  to  deliver  these  goods,  he 
refuse,  the  sheriff  may  well  justify  the  breaking  and  entering  his 
house**.  So,  if  the  sheriff's  bailiffs  enter  the  house,  the  door  being 
open,  and  the  owner  lock  them  in,  the  sheriff  may  justify  breaking 
open  the  door,  for  setting  them  at  liberty ;  for  if  in  this  case  he  were 
obliged  to  stay  till  he  could  procure  a  homine  replegiando^  it  might 
be  highly  inconvenient^^.  It  has  been  adjudged,  that  the  sheriff,  on  a 
fieri faciasj  may  break  open  the  door  of  a  barn,  standing  at  a  dis- 
tance from  the  dwelling  house,  without  requesting  the  owner  to  open 
the  door,  in  the  same  manner  as  he  may  enter  a  close'',  &c.:  And  when 
the  officers  are  once  in  the  house,  they  may  break  open  any  inner 
doors,  or  trunks,  for  executing  the  writ*"  ;  and,  according  to  a  late 
case*,  they  need  not  demand  entrance  at  the  inner  doors,  before  they 
are  broken  open.  It  also  seems,  that  as  goods  may  be  distrained,  so 
they  may  be  taken  in  execution,  through  the  windows  of  a  house,  if 
open^. 

A  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a  fieri 
fiaciasy  in  the  name  of  the  whole,  is  a  good  seizure  of  all'' :  And  the 
sheriff,  by  the  seizure,  has  such  a  property  in  the  goods,  that  he  may 
maintain  trespass  or  trover  against  the  defendant,  or  a  third  person, 
for  taking  them  away'.  On  a  fieri  facias,  it  is  the  duty  of  the  sheriff 
to  sell  the  goods,  if  the  debt  and  costs  are  not  paid  him''  ;  and  as  he 
cannot  retain  them  to  his  own  use,  on  satisfying  the  debt  of  his  proper 
money',  so  neither  can  he  deliver  them  to  the  plaintiff,  in  satisfaction 
of  his  debt"" :  But  they  may  be  sold  to  the  plaintiff,  though  not  actually 
delivered  to  him  without  a  sale"  ;  and  the  sheriff  may  sell  them  after 
the  return  of  the  writ,  and  even  after  he  is  out  of  office,  without  a 

»  Hob.  62.  and  see  id.  263,4.  <  4  Taunt,  619.  3  Bos.  &  Pul.  2«3,  semh. 

b  5  Co.  93.  a.  1  Sid.  186.  contra. 

«  Cro.  Jac.  535.  2  Rol.  Rep.  137.   Palm.  g  l  Rol.  Abr.  671. 

52.  S.  C.  h  ]  Ld.  Raym.  725. 

•>  1  Sid.  186,  1  Keb.  698.  S.  C.  Bac,  Abr.  i  Gilb.  Exec.  15.  2   Siund.  47.    2   Ld. 

tit.  Slieriff,  N.   3.  but  see  9  Vin.  Abr.  128.  Raym.  1075.  but  see  1  Maule  &  Sel.  711. 

pl'  6.  k  1  Vent.  7. 

e  2  Show.  87,  Comb.   17.   Post.  Cr,  Law,  1  Noy,  107.  1  Lutw,  589, 

319.  LolVt,  374.   Cowp.  1.  /Isllcy  6j  Pindar,  •»  Cro.  Eliz.  604.  2  Vent.  95. 

M.  1  (Jeo.  111.  /(/.  7.  n  Comb.  452.   1  Ld,  Raym.  346. 


BY    FIERI    FACIAS,    &C.  10o3 

venditioni  exponas".  The  sheriff"  having  taken  goods  in  execution 
under  a  Jieri  facias,  is  not  it  seenas  justified  in  selling  them  by 
auction  to  the  highest  bidder,  greatly  under  their  value  ;  but  if  he 
cannot  obtain  a  reasonable  price,  should  return  that  they  remain  in  his 
hands  for  want  of  buyers'". 

Before  the  removal  of  the  goods,  the  sheriff"  should  take  care,  if  the 
defendant  be  tenant  of  the  premises  on  which  the  goods  are  taken, 
that  the  landlord  be  satisfied  what,  if  any  thing,  is  due  to  him,  not 
exceeding  a  year's  rent ;  and  also  that  the  arrears  of  king's  taxes,  for 
one  year,  be  paid  to  the  collector.     For,  by  the  statute  8  Ann.  c.  14. 
§  1.  "  no  goods  or  chattels  whatsoever,  lying  or  being  in  or  upon  any 
"  messuage,  lands  or  tenements,  which  are  or  shall  be  leased  for 
"  life  or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable  to 
"  be  taken  by  virtue  of  any  execution,  on  any   pretence  whatsoever, 
"  unless  the  party,  at  whose  suit  the  said  execution  is  sued  out,  sluill 
"  before  the  removal  of  such  goods  from  off"  the  said  premises,  by 
*'  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the  said 
"  premises,  or  his  bailiff",  all  such  sum  or  sums  of  money  as  are  or 
"  shall  be  due  for  rent  for  the  said  premises,  at  the  time  of  the  taking 
*'  such  goods  or  chattels,  by  virtue  of  such  execution,  provided  the 
*'  said  arrears  of  rent  do  not  amount  to  more  than  one   year's   rent ; 
*'  and  in  case  the  said  arrears  shall  exceed  one  year's  rent,  then  tlie 
"  said  party,  at  whose  suit  such  execution  is  sued   out,  paying  the 
"  said  landlord  or  his  bailiff"  one  year's  rent,  may  proceed  to  execute 
*'  his  judgment,  as  he  might  have  done  before  the  making  of  this 
"  act;  and  the  sheriff",  or   other  officer,  is   thereby  empowered  and 
*'  required  to   levy,   and  pay  to  the  plaintiff",  as  well  the   money  so 
"  paid  for  rent  as  the  execution  money  :  Provided  always,  that  nothing 
*'  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to  let 
*'  hinder  or  prejudice  her  majesty,   her  heirs  or  successors,  in   the 
"  levying,  recovering  or  seizing  any   debts,  fines,  penalties  or   for- 
"  feitures,  that  are  or  shall  be  due,  payable  or  answerable  to  her  said 
"  majesty,  her  heirs  or  successors  ;  but  that  it  shall  and  may  be  law- 
"  ful  for  her  majesty,  her  heirs  and  successors,  to  levy,    recover  and 
"  seize  such    debts,    fines,    penalties   and   forfeiturchi,    in    the  same 
"  manner  as  if  this  act  had  never  been  madeS" 

This  statute  extends  to  all   manner  of  executions  for  the  subject, 
upon  judgments  for  the  defendant,  as  well   as  the  plaintiff'^.    And 

a  Cro.  Jac.  73.   1  Salk.323.  1  Vez.  196.  Pri.  43. 

1  Barn.   &  Aid.  230.   but  see   Yelv.  44.   1  *=  §  8. 

Lutw.  589.  **  2  Wils.  140. 

^  3  Campb.  521.  but  see    1    Stark.  Ni. 
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before  the  removal  of  goods  under  a  sequestration  out  of  the  court  of 
Chancery,  the  landlord  is  entitled  to  a  year's  rent,  by  (he  equity  of  the 
statute;  for  his  legal  remedy  by  distress  cannot  be  enforced  against 
sequestrators,  any  more  than  against  receivers^.  But  the  king  not 
being  bound  by  this  statute,  the  landlord  of  premises  on  which  goods 
have  been  seized  under  an  extent,  in  chief  or  in  aiJ}',  is  not  entitled 
to  call  on  the  sheriff  to  pay  him  a  year's  rent,  due  before  the  teste  of 
the  writ.  And  where  goods  seized  under  an  extent  had  been  kept  a 
long  time  by  the  officers  on  the  premises,  pending  a  reference  of  the 
prosecutor's  claim,  during  which  a  subsequent  arrear  of  rent 
accrued  due  to  the  landlord,  the  court  refused  to  interfere  in  his 
behalf,  by  ordering  the  effects  to  be  sold,  and  the  rent  in  arrear  paid 
to  him  out  of  the  produce*^.  In  cases  to  which  the  statute  applies, 
the  landlord  is  entitled  to  be  paid  his  whole  rent,  without  deduction 
of  poundage'' :  and  he  may  claim  forehand  rent,  or  rent  stipulated 
by  the  lease  to  be  paid  in  advance*.  He  is  also  entitled  to  he  paid  the 
rent  that  became  due  on  the  day  the  goods  were  taken  in  execution' ; 
which  rent  may  be  claimed,  although  the  goods  had  been  before  dis- 
trained upon  and  replevied*^.  But  he  can  only  claim  the  rent  due  at 
the  time  of  taking  the  goods  ;  and  not  that  which  accrues  after  the 
taking,  and  during  the  continuance  of  the  sheriff  in  possession^ :  And 
after  he  has  had  one  year's  rent  paid  him,  he  is  not  entitled  to  another 
upon  a  second  execution'' ;  Nor  is  the  ground  landlord  within  the  act, 
where  there  is  an  execution  against  the  under-lessee'.  The  goods  of 
a  tenant  are  liable  to  a  year's  rent,  notwithstanding  an  outlawry  in  a 
civil  suit'' :  And  where  a  sheriff's  officer,  being  in  possession  of  the 
tenant's  effects  under  an  outlawry,  made  a  distress  for  rent,  at  the  in- 
stance of  the  landlord,  and  sold  the  goods  so  distrained,  and  after- 
wards the  outlawry  was  reversed;  it  was  ruled,  that  the  officer  was 
liable  to  pay  the  produce  of  the  goods  io  the  landlord,  in  an  action 
for  money  had  and  received".  But  a  commission  of  bankrupt  is  not 
considered  as  an  execution  within  this  statute ;  and  as  the  landlord 
on  the  one  hand  may  distrain  for  his  whole  rent,  even  after  an  assign- 
meut  and  sale  by  the  assignees,  before  the  goods  are  removed  off  (he 
premises  ;  so,  on  the  other  hand,  if  he  suffer  the  goods  to  be  removed 

»  1  Swanst.  437.  K.  B. 

^  2  Price,  17.  and  seeBuiib.5.  269.  West          g  1  Maule  &  Sel.  245.  and  see  1  Price, 

oil  Extents,  113.  4  Price,  313.  274. 

c  6  Price,  19.  h  2  Str.  1024. 

«»  1  Str.  643.  «  Id.  767. 

e  7  Price,  690.  k  7  Durnf.  &  East,  259.  and  iee  Bniib. 

^  Ladbrotce  v.   Wilmot,   T.    21  Geo.    III.       \9i.  ukoi  J.  hwi  %e^  id,  h,  semb,  contra. 
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without  distraining,  be  must  in  general  come  in  for  his  rent  pro  ratd 
with  the  other  creditors*. 

It  is  in  general  necessary  for  the  landlord  to  give  notice  to  the 
sheriff,  of  the  rent  in  arrear ;  and  it  is  usually  given,  before  the  re- 
moval of  the  goods  from  the  premises\  But  where  a  sheriff,  with 
knowledge  that  there  is  rent  due  to  the  landlord,  proceeds  to  sell  the 
tenant's  goods,  by  virtue  of  a  writ  oi  fieri  facias,  without  retaining  a 
year's  rent,  he  will  be  liable  to  an  action,  although  no  specific  notice 
has  been  given  to  him  by  the  landlord*^.  And  he  is  bound  to  retain 
a  year's  rent  out  of  the  proceeds  of  a  tenant's  goods  taken  in  exe- 
cution, provided  he  has  notice  of  the  landlord's  claim,  at  any  time 
while  the  goods  or  the  proceeds  remain  in  his  hands  ;  and  the  court, 
upon  motion,  ordered  the  rent  to  be  paid  to  the  landlord,  even  where 
the  notice  was  given  after  the  removal  of  the  goods  from  the  pre- 
mises'^. If  the  sheriff  remove  the  goods  after  notice,  without  satisfying 
the  landlord,  he  is  liable  to  a  special  action  on  the  case  for  damages,  on 
the  statute  ;  or,  instead  of  bringing  an  action,  the  landlord  may  move 
the  court  out  of  which  the  execution  issued,  that  he  may  be  paid 
what  is  due  to  him,  out  of  the  money  levied,  if  sufficient  for  the 
purpose,  or  otherwise  so  much  as  it  will  satisfy*.  The  action  on  the 
statute  may  be  brought  by  an  executor  or  administrator^;  or  by 
a  trustee  of  an  outstanding  satisfied  term  to  attend  the  inheritance^. 
And  such  an  action  may  it  seems  be  maintained,  if  the  sheriff  remove 
any  part  of  the  tenant's  goods,  without  retaining  a  year's  rent, 
though  other  part  be  left  on  the  premises^.  But  if,  upon  the  goods 
of  a  tenant  being  taken  in  execution,  an  agent  of  the  landlord  take 
from  the  sheriflTs  officer  an  undertaking  for  a  year's  rent,  and  then 
consent  to  the  goods  being  sold,  the  landlord  cannot  afterwards 
maintain  an  action  against  the  sheriff,  for  not  paying  him  a  year's 
rent,  on  making  the  levy,  although  the  rent  be  not  paid  according  to 
the  undertaking,  and  although  the  undertaking  be  void,  under  the 
statute  of  frauds,  for  not  stating  any  consideration''.  And  an  action 
for  money  had  and  received  cannot  be  maintained  by  a  landlord,  to  re- 
cover the  amount  of  a  year's  rent  against  the  sheriff,  who  has  sold  his 
tenant's  goods  under  an  execution'.     In  an  action  against  the  sheriff, 

a  1  Atk.  103,  4.   15  East,  230.  d  Id.  440. 

b  1  Str.  97.  3  Taunt.  400,  And  as  to  the  «  Cas.  temp.  Hardw.  255.  2  Wils.  140.   1 

form  of  the  notice,  see  4  Moore,  473,   2  Cromp.  381.  Willes,  377.  Barnes,  199.  211. 

Bred.  &  Bing,  67.  S.  C.  and  for  the  manner  ^  1  Str.  212. 

of  stating  it  in  the  declaration,  see  7  Price,  6  4  Moore,  473.  2  Brod.  &  Bing.  67.  S.  C. 

566.  ii  3  Campb.  24. 

c  3  Barn.  &  Aid.  645.  '  Id.  260, 
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for  removing  goods  without  paying  a  year's  rent,  the  declaration  need 
not  state  all  the  particulars  of  the  demise^ ;  but  if  it  do,  and  they  arc 
not  proved  as  stated,  the  plaintiff  will  be  nonsuited''.  In  support  of 
such  an  action,  an  existing  tenancy  must  be  proved^ :  but  it  is  suffi- 
cient for  the  plaintiff  to  prove  the  occupation  by  the  tenant"' ;  and  it 
lies  on  the  defendant  to  shew  that  the  rent  has  been  paid''. 

The  benefit  of  the  statute  8  Ann.  c  14.  §  1.  was  extended,  for  the 
recovery   of  arrears   of  king's  taxes,  by  the  statute  43   Geo.   III. 
c.  99.  ^  37.   "  which  enacts,  that  no  goods  or  chattels  whatever, 
*'  belonging  to  any  person  or  persons,  at  the  time  any  of  the  duties 
"  to  be  assessed  under  the  regulations  of  that  act  became  in  arrear, 
*'  shall  be  liable  to  be  taken,  by  virtue  of  any  execution,  or  other 
"  process,   warrant  or  authority,   or  by  virtue  of  any  assignment, 
**  on  any  account  or  pretence  whatever,  except  at  the  suit  of  the 
"  landlord  for  rent,  unless  the  party  at  whose  suit  the  said  execution 
**  or  seizure  shall  be  sued  out  or  made,  or  to  whom  such  assignment 
"  shall  be  made,  shall,  before  the  sale  or  removal  of  such  goods 
*'  or  chattels,  pay  or  cause  to  be  paid  to  the  collector  or  collectors 
**  of  the  said  duties  so  due,  all  arrears   of  the  said  duties,   whicli 
"  shall  be   due  at  the  time  of  seizing  such  goods  or  chattels,  or 
"  which  shall  be  payable  for  the  year  in  which  such  seizure  shall  be 
"  made ;  provided  the  duties  shall  not  be  claimed  for  more  than  one 
"  year  ;  and  in  case  the  said  duties  shall  be  claimed  for  more  than  one 
"  year,  then  the  said  party,  at  whose  instance  such  seizure  shall  have 
*'  been  made,  paying  the  said  collector  or  collectors  the   aforesaid 
"  duties  due  for  one  whole  year,  may  proceed  in  his  seizure,  as  he 
*'  might  have  done  if  no  duties  had  been  so  claimed  ;  but  in  case  of 
"  refusal  to  pay  the  said  duties,  the  said  collector  or  collectors  are 
"  thereby  authorised  and  required  to  distrain  such  goods  and  chattels, 
"  notwithstanding  such  seizure  or  assignment,  and  proceed  to  the 
"  sale  thereof  according  to  that  act,  in  order  to  obtain  payment  of  the 
"  whole  of  the  said  duties  so  assessed,  together  with  the  reasonable 
"  costs  and  charges  attending  such  distress  and  sale ;  and  every  such 
"  collector  so  doing,  shall  be  indemnified  by  virtue  of  this  act." 

On  the  return  day  of  the  Jieri  facias^  the  sheriff  may  be  called 
upon  by  rule,  to  return  the  writ :  and  if  he  do  not  return  it,  or  offer  a 
reasonable  excuse,  the  courts  will  grant  an  attachment  against  him*^. 
And  where  the  sheriff  seizes  goods  under  a.  fieri  facias,  and  keepa 
possession  at  the  defendant's  desire,  to  enable  him  to  pay  the  debt  and 

*  Doug.  665.  c  7  Price,  690. 

b  5  Barn.  &  AlJ.  8B.  d  1  II.  lilac  343.  1  Marsh.  344. 
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costs  without  sale  ;  the  defendant,  after  such  payment,  may,  in  the 
Common  Pleas,  rule  the  sheriff  to  return  the  wrif*.  But  that  court 
will  not,  on  the  motion  of  the  defendant,  compel  the  sheriff  to  give  a 
specific  return  of  the  particulars  and  proceeds  of  goods  sold  under  a 
Jieri  facias,  on  the  ground  that  his  officer  has  wasted  the  goods''. 
And,  after  an  action  brought  against  the  sheriff  of  Chester,  for  not 
levying  under  a  writ  o^  Jieri  facias  issued  out  of  the  court  of  Great 
Session,  the  court  of  King's  Bench  refused  to  grant  a  rule  for  the 
sheriff  to  give  the  plaintiff  inspection  of  the  writ,  in  order  to  frame  his 
declaration,  although  the  writ  was  in  the  sheriff's  possession*^. 

If  the  property  of  the  goods  be  disputed,  which  frequently  happens 
on  a  commission  of  bankrupt,   &c.   the  courts,  on  the  suggestion  of 
a  reasonable  doubt,    will  protect  the  sheriff,  by  eidarging  the  time 
for   making   his  return,    till   the  right   be  tried   between  the   con- 
tending parties,  or  one  of  them  has  given  him  a  sufficient  indera- 
nity'^ :  And  accordingly,  the  court  of  King's  Bench,  upon  the  appli- 
cation of  the  sheriff,  enlarged  the  time  for  his  making  a  return  to  a 
writ  oi  Jieri  facias,  upon  suggestion  of  a  reasonable  doubt,  whether 
the  goods  seized  under  the  writ  were  not  bound  by  an  extent,  after- 
wards issued  at  the  suit  of  the  crown  for  malt  duties ;  for  the  pur- 
pose of  inducing  the  plaintiff  to  go  into  the  court  of  Exchequer,  and 
there  contest  the  question  of  right  with  the  crown,  in  a  more  eligible 
manner  than  in  this  court^     So,   where  it  appeared  by  affidavit,  that 
writs  of  extent  and  Jieri  facias  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  for  protecting  the  sheriff,  refused  to  allow  a 
•venditioni  exponas  to  be  issued,  on  the  return  of  the  Jieri  j'acias,  to 
compel   him  to  sell  the  goods  under  it^     So,   where  a  bankrupt 
brought  one  action,  and  his  assignees  another,  against  the  sheriff,  the 
court  allowed  the  latter  to  pay  the  money  levied  into  court,  and 
stayed  the  proceedings,  until  the  trial  of  an  issue  between  the  bank- 
rupt and  his  assignees^.    And  in  general,  when  an  action  is  brought 
against   the  sheriffj  by  assignees  of  a  bankrupt,   for  taking  goods 
in  execution  after  a  bankruptcy,  the  courts  will  assist  the  sheriff,  by 

»  7  Taunt.  3.  2  Marsh.  330.  S.  C.  for  this  purpose  must  be  a  rule   to  shew 

•>  6  Taunt.  37G.  2  Marsh.  293.  S.  C.  cause.   1  Chit.  Rep.  294.     And  fur  the  form 

*^  1  Chit.  Rep.  47G.  But  a  rule  was  after-  of  a  condition  of  a  bond  to  indemnify  the 

wards  granted  in  the  same  case,  by  the  court  sheriff,  for  selling  goods  on  a  Jieri  facias,  see 

of  Great  Session,  for  the  plaintiff  to  inspect  Append.  Chap.  XLI.  §  41. 

the  writ.  ^  '^  Durnf.  &  East,  174.  1  Taunt.  120. 
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294.  643.  9  Price,  54.  1  Bing.  71.  The  rule  s  Jones  v.  Perry,  T.  21  Geo.  III.  K.  B. 

3   Z 


1058  OP    EXECUTION, 

stavinff  the  proceedings  until  he  is  indemnified,  on  proper  and  equi- 
table terms" :  and  the  terms  imposed  by  the  court  of  King's  Kench 
in  a  late  case''  were,  the  sherilFs  paying  over  the  money  levied  to  the 
assignees,  with  the  costs  of  the  action  up  to  that  time,  being  allowed 
his  poundage,  and  expenses  incurred  in  the  execution. 

The  returns  commonly  made  by  the  sheriff  to  &  Jieri  facias,  are 
first,  fieri  feci,  or  that  the  sheriff  has  caused  to  be  made  of  the  de- 
fendant's "'oods,  the  whole  or  a  part  of  the  debt,  &c.  which  he  has 
ready  to  be  paid  to  the  plaintiff' ;  secondly,  that  he  has  taken  goods 
of  the  defendant,  to  a  certain  amount,  which  remain  in  his  hands  un- 
sold for  want  of  buyers'* ;  thirdly,  nulla  bona",  which  is  either  general, 
that  the  defendant  has  no  goods  in  his  bailiwick,  whereof  he  can 
cause  to  be  made  the  sum  directed  to  be  levied,  or  any  part  thereof; 
or  special,  with  this  addition,  that  the  defendant  is  a  beneficed  clerk, 
having  no  lay  fee  within  his  bailiwick^ ;  or,  being  an  executor  or  ad- 
ministrator, that  he  has  wasted  the  goods  of  the  testator  or  intestate^ : 
fourthly,  that  the  sheriff  has  made  his  mandate  to  the  baihff  of  a 
liberty,  who  has  given  him  no  answer,  or  returned  nulla  bona^',  &c. 

If  Jierijeci  be  returned,  the  plaintiff  may  proceed  against  the  she- 
riff for  the  money,  by  rule  of  court,  or  action  of  debt  founded  on  his 
return  ;  or  by  action  of  assumpsit  for  money  had  and  received  :  and 
the  latter  action  is  maintainable,  without  making  any  previous  demand 
of  payment' :  Or,  though  no  return  be  made,  an  action  of  debt,  ac- 
count, or  assumpsit,  will  still  lie  against  the  sheriff,  or  his  executors, 
for  the  money  levied"'  :  And  in  such  an  action,  the  defendant  cannot 
plead  the  statute  of  limitations  ;  for  though,  till  the  writ  be  returned, 
it  is  not  a  matter  of  record,  yet  it  is  founded  uj)on  a  record,  and 
has  a  strong  relation  to  it'.  But  where  the  sheriff  by  mistake 
returned  to  a  Jieri  facias,  that  he  had  money  hi  his  hands,  ready  to 
be  paid  over  to  the  plaintiffs,  whereas  it  had  been  paid  over,  through 
the  misconduct  of  his  officer,  to  the  solicitor  of  a  commission  of 
bankrupt  issued  against  the  defendant,  (the  original  debtor,)  under 
which  commission  one  of  the  plaintiffs  was  appointed  assignee,  who 
knew  of  and  did  not  object  to  such  piiyment ;  the  court  of  Common 
Pleas  held,  that   this   amounted   to  an   assent   on   the  part  of  such 

^4  Taunt.  335.  7  Taunt.  294.   1  Moore,  *  Append.  Chap.  XLI.  §30. 

43.   S.  C.   1   Cliit.  Rep.  577.  Id.  643.  (a).  8  Tkes.  Brev.U6,  17.  Append.  Chap.  XLI. 

2   Chit,    Rep.  204.  4  Moore,  339.  but  see  §  52. 

1  East,  338.  3  Bos.  &  Pul.  288.  Ante,  1047.  h  Append.  Chap.  XLI.   §  43.  46. 

b  1  Chit.  Rep.  577.  and  see  id.  643.  (a).  i  3  Campb.  347. 

c  Append.  Chap.  XLI.  §  42.  44.  ^  Cro.   Car.  539.  2  Show.  79.  281.  Gilb. 

•^  Id  §  47,  8.  Exec.  25. 

^Id.  §49.51.  »  2  Show.  79. 
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plaintifl',  to  ratify  the  payment,  and  consequently  that  the  sheriff  was 
not  liable  to  pay  over  to  the  plaintiffs,  the  sum  which  he  stated  in  his 
return  to  have  received  for  them\  So,  where  the  plaintiff*  had  ap- 
pointed a  special  hailiff"  and  agent,  to  manage  the  sale  of  goods  under 
dijieri  facias,  it  was  holden  that  the  sheriff*  was  discharged  ;  although, 
on  being  ruled  to  return  the  writ,  lie  returned  that  he  had  sold,  and 
that  he  had  made  deductions,  which  lie  had  no  right  to  make  in  point 
of  law''.  And,  in  an  action  brought  against  the  sheriff  for  money  levied 
under  a  Jieri  facias,  without  any  previous  demand,  the  court  of 
King's  Bench  stayed  the  proceedings,  upon  payment  of  the  sum 
levied,  without  costs'".  The  sheriff's  return  to  a  writ  oi  fieri  facias^ 
that  he  has  levied  the  money,  is  not  sufficient  evidence  to  prove  that 
he  has  paid  it  over  to  the  judgment  creditor,  so  as  to  charge  the  latter 
with  the  receipt  of  it,  in  an  action  for  money  had  and  received'^. 
When  the  sheriff  has  taken  the  defendant's  goods  upon  a  fieri 

facias,  to  the  amount  of  the  sum  directed  to  be  levied,  the  defendant 
is  discharged,  and  may  plead  it  in  bar  to  an  action  of  debt,  or  scire 

facias  upon  the  judgment^  But  where  two  persons  are  jointly  and 
severally  bound,  and  execution  is  had  against  one  of  them,  and  his 
goods  are  seized,  but  not  sold,  this  cannot  be  pleaded  in  an  action 
of  debt  against  the  other  obligor;  because  it  is  no  actual  satis- 
faction^ 

If  part  of  the  money  only  be  levied,  the  plaintiff  may  have  a  fieri 

facias^,  capias  ad  satisfaciendum^,  or  elegit^,  for  the  residue :  Or 
he  may  bring  an  action  on  the  judgment  for  the  residue  ;  wherein  the 
defendant  may  be  arrested,  if  he  was  not  arrested  in  the  original 
action''.  But  the  first  writ  must  be  returned,  before  a  second  ex- 
ecution can  be  taken  out' ;  for  that  must  be  grounded  on  the  first  writ, 
and  recite  that  all  the  money  was  not  levied  thereon  :  though  if  upon 
the  first,  all  the  money  had  been  levied,  the  writ  need  not  have  been 
returned,  for  no  further  process  was  necessary"' ;  and  if  nothing  be 
levied  on  the  first  writ,  it  need  not  be  recited  in  the  second". 

If  the  sheriff*  return  that  he  has  taken  goods,  which  remain  in  his 
hands  unsold  for  want  of  buyers,  the  plaintiff"  may  sue  out  a  writ  of 

«  4  Moore,  505.  2  Brod.  &  Bing.  77.  S.  8  Append.  Chap.  XLl.  §  53,  4. 

C.  •»  Id.  §  86,  7. 

•»  Pallhler   v.  rallister,  II.   56  Geo.   III.  «  W.  §  110,  II. 

K.  15.  1  Chit.  Rep.  614.  innolis.  ^  1  New  Rep.  C.  P.  133.  2  Smith  R.  39. 

«  3  Barn.  &  Aid.  696.  S,  C. 

d  1  Maule  &  Sel.  599.  •  Barnes,  213.  2  Chit.  Rep.   2G3.  Ante, 

e  2  Ld.  Raym.    1072.  1  Salk.  322.  S.  C.  1053. 

Bac.  Abr.  tit.  Execution,  D.  m  i  Salk.  318.  Gilb.  Exec.  26, 

*■  Id.  ibid.  2  Show.  394.  n  1  Kenyon,  120.  9  Price,  5. 
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venditioni  exponas^  reciting  the  former  writ  and  return,  and  com- 
manding the  sheriff  to  expose  the  goods  to  sale,  and  have  the  monies 
arising  therefrom  in  court,  at  the  return  of  it" ;  or,  if  goods  are  not 
taken  to  the  value  of  the  whole,  the  plaintiff  may  have  a  venditioni 
exponas  for  part,  and  Q.Jieri  facias  for  the  residue,  in  the  same  writ**. 
And  it  is  said,  that  if  a  sheriff  seize  goods  to  the  value,  and  return  it, 
he  is  bound  to  find  buyers'^.  But  where  it  appeared  by  affidavit,  that 
writs  of  extent  and  Jieri  facias  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  we  have  seen'^,  refused  to  allow  a  venditioni 
exponas  to  be  issued,  on  the  return  of  i\\e  fieri  facias,  to  compel  the 
sheriff  to  sell  the  goods  under  it.  And  the  court  of  Common  Pleas 
refused  to  grant  an  attachment  against  the  sheriff,  because  he  had 
returned  to  a  writ  of  venditioni  exponas,  that  part  of  the  goods 
levied  remained  in  his  hands,  for  want  of  purchasers'".  A  sheriff 
having  returned  a  levy  under  a  writ  of  fieri  facias,  cannot  return  to 
a  venditioni  exponas,  that  he  has  sold  the  goods,  but  detains  the 
money  for  another  plaintiff,  under  a  prior  writ  of  execution  ;  and  the 
court  of  Exchequer  quashed  such  return  on  motion,  and  would  not 
give  the  sheriff  leave  to  amend  it^  But  where,  on  a  writ  of  venditioni 
exponas  for  goods  already  taken  in  execution,  with  a  clause  of  fieri 
facias  for  the  residue,  the  sheriff  returned  that  he  had  made  a  certain 
sum  of  the  said  goods,  but  omitted  by  mistake  to  return  nulla  bona 
to  the  fieri  facias,  the  court  of  Common  Pleas  allowed  the  sheriff 
to  amend  the  return,  and  set  aside  an  attachment  issued  against  him 
for  not  making  it^. 

When  the  old  sheriff  returns  that  he  has  taken  goods,  which  re- 
main in  his  hands  for  want  of  buyers,  the  usual  way  of  proceeding, 
in  the  King's  Bench,  is  by  writ  of  distringas  to  the  new  sheriff,  com- 
manding him  to  distrain  the  old  one,  till  he  sell  the  goods\  &c.  Of 
this  writ  there  are  two  sorts ;  the  first,  which  is  the  more  ancient, 
cooimands  the  sheriff  to  whom  it  is  directed,  to  distrain  the  late 
sheriff,  so  that  he  expose  the  goods  to  sale',  and  cause  the  monies 
arising  therefrom  to  be  delivered  to  the  present  sheriff,  in  order  that 
such  sheriff  may  have  those  monies  in  court,  at  the  return'' :  The 
other  writ,  which  is  the  most  usual',  is  to  distrain  the  late  sheriff,  to 

a  Append.  Chap.  XLI.    §  53.  Cowp.  406.  539. 

b  Thes.  Brev.  305.  Append.  Chap.    XLI.  <  9  Price,  317. 

§  5().  And  see  further,  as  to  the  writ  of  ven-  g  1  Marsh.  344.  Ante,  1037,  8. 

dilioni  e:rponas,  2  Saund.  47.  /.  (2).  h  Append.  Chap.  XLI.  §  58,  9. 

c  Per  Holt,   Ch,  J.  6  Mod.    293.    2    Ld.  '  Gilb.  Exec.  21. 

Raym.  1075.  S.  C.  k  34  Hen.  VI.  3G. 

d  Atilf,  1057.  and  see  2  Chit.  Rep,  390.  1  6  Mod,  299. 

*  1  Bos.  &  Pul.  359.  and  see  4  Moore, 
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sell  the  «^ood8,  and   liave  the  money  in   court  hirasell".     And    when 
tlierc  has  been  collusion  between  the  defendant  and   the   sheriff,  the 
court  will  not  prevent  the  plaintiff  from  proceeding  at  the  same  time 
by  action  for  a  false  return,  and  by  distringas  against  the  late  sheriff, 
to  make  a  return  to  a  venditioni  exponas^.     But  where  the  sheriffs  of 
London^  having  taken  the  defendant's  goods  in   execution   under  a 
writ  oi  fieri  facias,  were  ruled,  on  the  8th  of  February   1811,  to 
return  the  writ;  and  returned  on  the  11th,  that  they  had  the  goods  in 
hand  for  want  of  buyers  ;  after  which  the  plaintiff,  without  issuing  a 
writ  of  venditioni  exponas,    lay  by  till  a  commission  of  bankrupt 
issued  against  the  defendant,  founded  on  an  act  of  bankruptcy  prior 
to  the   execution,    and   till  after  the  then  sheriffs  had  delivered  up 
the  goods  to  the  assignees  of  the   bankrupt  on   the  16th  of  March, 
and  had  gone  out  of  office  in  September  following  ;    and  then,  in 
January,  1812,  issued  a  writ  oi  distringas  to  the  present  sheriffs,  to 
distrain  the  late  sheriffs,  for  not  selling  the  goods  ;  the  court  of  King's 
Bench,  under  these  circumstances,  set  aside  the  last-mentioned  writ, 
leaving  the  plaintiff  to  his  remedy  by  action,  if  the  commission  were 
fraudulent,  as  alleged  by  him*^.     So  where  the  sheriff,  in  Michael- 
mas term,  returned  to  a   writ  oi  fieri  facias,  "  goods  in  hand  for 
"  want  of  buyers,  value  unknown,"  and  no  further  steps  were  taken 
by  the  plaintiff  till  Trinity  terra  following,  and  in  the  mean  time  the 
goods  were  seized  under   an  extent  by  the  crown  ;  the  court  would 
not  compel  the   sheriff  to  make  good  the  loss  to  the  plaintiff,   but 
quashed  a  writ  of  distringas  which  had  been  issued  for  ihat  purpose, 
although  the  plaintiff  had  given  all  the  indulgence,  with  the  advice 
and  concurrence  of  the  sheriff's  officer''.      On  an  alias  distringas 
against  the  late  sheriff,  for  not  selling  goods  on  a  venditioni  exponas, 
the  court  ordered  the  issues  to  be  increased  to  the  amount  of  the  debt, 
and  costs  subsequently  incu^■red^ 

The  return  of  mdla  bona  is  proper,  when  the  defendant  has  no 
goods  or  chattels  in  the  balHwick  of  the  sheriff,  whereof  he  can  cause 
to  be  made  the  debt  and  costs,  or  damages  recovered  ;  but  when  the 
defendant  has  goods,  though  the  sheriff  is  prevented  from  taking 
them  by  the  allowance  of  a  writ  of  error,  he  should  not  return  nulla 
bona,  but  the  fact  of  a  writ  of  error  having  been  sued  out  and  al- 
lowed, as  an  excuse  for  not  taking  them^     If  the  sheriff  return,  on  a 

a  Rast.  164.  Vies.  Brev.  90.  OJ.  BrevAb.  c   15  East,  7S. 

Append.  Chap.  XLI.  §58,  9.  2   Ld.  Raytn.  ^  3  Barn.  &  Aid.  204.    1  Cliit.  Kep,  613. 

1074,  5.  1  Salk.  323.  S.  C.  2  Saund.  47.  /.  S.  C. 

(2).  e  .i  Bani.  &  Aid.  652. 

*•  2  Chit.  Uqj.  302.  '  3  Moore,  83.   I  Gow,  66.  S.  C. 
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fieri  faciaSf  that  the  defendant  has  no  goods  in  his  bailiwick,  the 
plaintiff,  if  it  be  true,  may  have  another  writ  o^  fieri  facias  into  the 
same  county,  or  a  testatum  fieri  facias  into  a  different  county,  sug- 
gesting that  the  defendant  has  goods  there"  ;  which  latter  writ  may  be 
awarded  into  JVales,  or  a  county  palatine^ :  Or  the  plaintiff,  in  that 
case,  may  sue  out  a  capias  ad  satisfaciendum'^^  or  elegit :  And  a 
testatum  fieri  facias  may  be  either  for  the  whole,  or,  on  the  return  of 
a  partial  levy,  for  the  residue*^.  In  any  of  these  writs,  there  may  be  a 
clause  of  non  omittas" ;  commanding  the  sheriff,  that  he  do  not  omit, 
on  account  of  any  hberty  in  his  county,  but  that  he  enter  the  same, 
&c.  :  wliich  clause  may  be  inserted  in  the  first  process^  If  the  return 
be  not  true,  the  plaintiff  may  maintain  an  action  against  the  sheriff, 
for  a  false  return  ;  in  which  action,  the  sheriff  cannot  go  into  cir- 
cumstantial evidence  to  impeach  the  judgment,  on  the  ground  of  a 
collateral  frauds :  And  when  the  sheriff  returns  nulla  bona,  and 
there  is  a  recovery  against  him  for  his  false  return,  that  vests  no  pro- 
perty of  the  goods  in  him  or  the  plaintiff;  but  they  remain  in  the 
defendant,  and  are  liable  to  a  subsequent  execution  for  his  debt*". 
But  an  action  on  the  case  does  not  lie  against  a  sheriff,  who  has  not 
been  ruled  to  return  the  writ,  for  neglecting  to  have  the  money  in 
court,  according  to  the  exigency  of  2i  fieri  facias". 

The  plaintiff  cannot  regularly  sue  out  afieri  facias  into  a  different 
county  from  that  where  the  action  is  laid,  without  a  testatum^  ;  nor  a 
testatum,  without  a  previous  fieri  facias\  But  the  award  of  a 
testatum  on  the  roil,  is  sufficient  to  warrant  a  fieri  facias  into  a 
different  county"' :  or  if  a  fieri  facias  be  sued  out  into  one  county, 
when  it  should  have  been  a  testatum^  without  any  original  fieri 
facias,  and  the  plaintiff  afterwards  sue  out  an  original  fieri  facias, 
the  court  will  permit  the  party  to  amend  the  former  writ,  by  making 
\i  ?i.  testatum,  on  payment  of  costs";  and  they  will  not  aside  sl  tes- 
tatum, sued  out  without  an  or\g;'u\a]  fieri  facias  to  warrant  it,  if  the 
plaintiff  afterwards  sue  out  such   original  fieri  facias,  and  get  it  re- 

a  Append.  Chap.  X LI.  §  fiO,  61.  ''  2    Blac.    Rep.    694.   Paller  &"  Ellhon, 

^  Cro.  Jac.  484.  ami  see  1  Lev.  256.  291.  II,  25  Geo.  III.  K.  B.  3  Dtiriif.  &  East,  657. 

T.  R.-ym.  206.  2  Saiind.    193.   194.  a.  (2).  '  3  Durnf.  &  East,  3&8. 

P.  H.  19  Jac.  I.  K.  B.  Append.  Chap.  XLI.  »"  Barnes,  196,  7.  and  see  Prac.  Reg.  210. 

§  63,  4,  5.  212.    Append.  Chap.  XLL    §  27.  62.     It  is 

•^  Append.  Chap.  XLI.  §  28.  not  sufficient,  however,  to  verify  the  fact  of 

Id.  §  66,  7,  8.  an  original  fieri  facias  having  been  awarded, 

eirf.  §40.  by  affidavit  i  but  the  plaintiff  ought  to  have 

'  Ante,  145,  C.  tlie  roll  in  court.    Per  Cur.  M.  42  Geo.  Ill, 

g  2  Stark.  Ni.  Pri.  218.  K.  B. 

h  2  Vcrn.  239.  "  3  Durnf.  &  East,  657.  1  H.  Blac.  541. 

»    I  Stark.  AV.  Pii,  388.  Jhw,  |()37. 
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turned  and  filed,  so  as  to  be  able  to  produce  it  on  shewing  cause% 
thouijh  a  writ  of  error  has  been  previously  brought''.  So,  where  the 
record  was  produced  in  court,  on  which  an  original  capias  ad  satis- 
Jaciendum  was  entered,  with  the  sheriff's  return  thereto,  the  court 
of  King's  Bench  pernaitled  the  plaintiff  to  sue  out  and  seal  an  original 
capias  ad  satisfaciendum,  to  warrant  a  testatum  into  a  different 
county'  :  And  in  that  court,  it  is  said  that  iUcJieri  facias,  on  which 
the  testatum  is  founded,  is  returned  of  course  by  the  attornies  them- 
selves, as  originals  are'.  In  all  continued  writs,  the  alias  or  tes- 
iatum  must  be  tested  the  day  the  former  was  returnable*' ;  and  if  a 
fieri  facias  issue  to  the  sheriff,  returnable  on  a  general  return  day, 
and  he  at  that  day  return  nulla  bona,  a  testatum  may  issue  on  the 
tlay  following,  and  execution  thereon  will  be  good  ;  for  though,  on 
mesne  process,  there  can  be  no  testatum  till  the  quartv  die  post,  yet 
it  is  otherwise  in  writs  of  execution,  for  on  these  the  party  has  no  day 
in  courts 

If  the  sheriff  return  nulla  bona,  and  that  the  defendant  is  a  bene- 
ficed clerk,  having  no  lay  fee,  there  goes  a  feri  or  levari  facias  to 
the  bishoj)  of  the  diocese  wherein  the  benefice  is,  commanding  him  to 
make  or  levy  the  sum  recovered,  of  the  ecclesiastical  goods  and 
chattels  of  the  defendant?.  This  writ  is  similar  to  a  conmion  feri 
facias  ;  and  the  bishop,  who  is  in  riature  of  a  temporal  officer  or  ec- 
clesiastical sheriff,  may  seize  and  sell  the  profits  of  the  benefice''  :  But 
he  must  return ^eri  or  levari  feci,  and  not  sequestrari  feci,  upon 
this  writ''.  He  may  also,  like  the  sheriff,  be  called  on  by  rule  to 
return  the  writ';  and  if  he  make  a  false  return,  will  be  liable  to  an 
action''.  Upon  this  writ,  the  bishop  or  his  officer  makes  out  a  seques- 
tration^, directed  to  the  churchwardens,  or,  upon  i)roi)er  security,  to 
persons  of  the  plaintiff's  own  appointment,  requiring  them  to  seipies- 
ter  the  tithes,  and  other  profits  of  the  benefice;  which  sequestration 
should  be  forthwith  duly  published,  by  reading  it  in  church  during 
divine  service,  and  afterwards  at  the  church   door,  and  fixing  a  copy 

»  2  Salk.  589,  90.  Barnes,  200,  201.  20S,  taken  under  it,  see  3  Bos.  &,  Pul.  326.  /«?r 

9.  211.   3  Durnf.  &  East,  38S.  6o7.   but  see  Alvanlcy,  Cli.  J.  Or,  instead  of  a/e/i  or  levari 

7  Hast,  296.  Ante,  \03\.  facias  dc  bonis  ccckwistk/s,   -a  sequestrari  Jin  ias 

^  5  Duriif.  Si  East,  272.  may    be    issued  ;     for    which   see    Apiieiid. 

=  6  Durnf.  &   East,  450.   Append.  Chap.  Chap.  XLl.  §  72. 

XLI.  ^97.  h  1  Mod.  260.  2  Mod.  2,i7,  8.   1  Frot-m. 

d  2  Salk.  590.  230.  S.  C. 

"  Id.  699.  Ante,  150.  '1  Sir.  87. 

f  T.  Jon.  200.  ^  1  Sid.    276.  Gilb.  Erec.  26.  and  see   I 

S  Gilb.  Etec.  26.  Bac.  Ahr.  tit.  E.recidion,  Salk.  320.   1  Ld.  Raym.  26).  S.  C. 

5<j0.    .Append.  CliHp.  XLI.    §69,   &,c.     For  '  Burn's  £cc/ei..  Imw,  \W.  SequeUratton,  5 

the  iiistoiy  of  this  writ,  and    what   uiay  be  V.  J17:   Append.  Chap.  XLl.  §  75. 
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thereon ;  for  where  a  sequestration  was  made  out,  and  not  published 
while  the  writ  was  in  force,  but  was  stayed  in  the  register's  hands, 
by  desire  of  the  plaintiff's  attorney,    the  court  held  that  it  had  no 
priority,  as  against  other  sequestrations,    afterwards  made  out  and 
duly  published  ;  but  that  if  it  had  been  published,  the  execution  would 
have  taken  effect,  and  must  have  been  first  satisfied,  notwithstanding 
it  was  then  returnable''.     The  writ  of  ^eri  or  levari  facias  de  bonis 
ecclesiasticis  is  a  continuing  execution  ;  and  if  the  sequestration  issue 
and  be  published  before  the  writ  is  returnable,  it  is  sufficient ;  and  the 
plaintiff  is  entitled  to  the  growing  profits  from  time  to  time,  though 
Ion""  after  it  is  returnable,  until  he  is  satisfied  the  sum  indorsed  on 
the  writ^     Yet,  if  it  be  actually  returned,  the  authority  of  the  bishop 
is  at  an  end  :    Therefore,  where  such  a  writ  remained  in  the  hands  of 
the  bishop  long  after  it  was  returnable,  who  sequestered  the  profits 
of  the  vicarage,  accruing  as  well  before  the  return   day  as  after,  and 
being  ruled  to  return  the  writ,  returned  only  the  amount  of  the  sum 
levied  up  to  the  return  day,  the  court  of  Common  Pleas   would  not 
order  the  writ  and  return  to  be  taken  off  the  file  ;  but  would  only  per- 
mit the  return  to  be  amended,  by  inserting  the  sum  levied  up  to  the 
time  when  the  writ  was  actually  returned''  :     The  proper  way  would 
have  been,  to  have  ruled  the  bishop  from  time  to  time,  to  know  what 
lie  had   levied*^.     When  a  bishop  grants  a  sequestration  against  the 
effects  of  a  clergyman  within  his  diocese,  he  stands  in  the  same  situ- 
ation as  a  sheriff;  and  the  court  has  the  same  power  over  him  as  over 
that  officer  :    Therefore,  where  four  writs  of  sequestration  had  issued 
against   the  effects  of  a  clergyman  at  the  same   time,  by  the   same 
attorney,  at  the  suit  of  different  persons,  and  they  had  been  entered  so 
as  to  postpone  the  execution  of  the  plaintiff,  who  was  entitled  to  priority, 
the  court  ordered  the  bishop  to  return  what  he  had    levied,  and  give 
precedence  to  the  writ  issued  at  the  suit  of  the  plaintiff*^. 

In  an  action  against  an  executor  or  administrator,  if  the  sheriff 
return  nidla  bona  to  the  fieri  facias,  the  plaintiff  must  proceed  by 
scire  feri  inquiry*^,  or  action  of  debt  uj)on  the  judgment,  suggesting 
a  devastavit :  but  if  a  devastavit  be  returned  by  the  sheriff,  the 
jdaintiff  may  have  execution  immediately  against  the  defendant,  by 
Jieri  facias  de  bonis  propriis^ ,  or  capias  ad  satisfaciendum^. 

a   Ijiirii's  Eccles.  Law,  tit.  Sequestration,  3  d   l  Dowl.  &  Ryl.  486. 

V.  311.  Legassickev.  Bishop  of  Exeter,  E.  22  ^  Lil.  Ent.  fi64.  Append.    Chap.  XLIII. 

Geo.  III.   1    Cromp.    359.  2   H.  Blac.  382.  §  34.. 

but  see  Wood's  Inst.  608,9.   1  Cromp.  343.  ^  Thes.  Biev.  46,   7.  122.    125.  Append. 

icmb.  contra.  Chap.  XLT.  §  76,  7. 

b  2  H.  Blac.  382.  g  Append.  Chap.  XLI.  §    88. 

c  M  383. 
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If  the  sheriff  return,  that  he  has  made  his  manda(e  to  the  bailiff 
of  a  hberty,  \vlio  has  given  him  no  answer,  the  baihff  may  be  called 
upon  by  rule,  to  return  the  mandate*  ;  and  if  he  do  not  return  it,  will 
be  liable  to  an  attachment :  Or  if  he  return  nulla  honu,  &c.  the 
plaintiff  may  proceed  thereon,  in  like  manner  as  if  the  sheriff  had  re- 
turned it :  And  if  the  bailiff  make  an  insufficient  returti,  he  is  liable 
to  be  amerced  for  it,  and  not  the  sheriff,  by  the  statute  27  Hen.  VIII. 
c.  2i\ 


After  ?L  fieri  facias,  if  the  plaintiff  be  not  satisfied,  he  may  have  a 
capias  ad  satisfaciendum,  against  the  person  of  the  defendant,  or 
an  elegit,  against  his  goods  and  a  moiety  of  his  lands  ;  or  he  may 
sue  out  either  of  these  writs  in  the  first  instance. 

It  has  been  said,  that  where  judgment  is  given  against  one  who 
is  in  view  of  the  court,  or  in  Westminster  hall,  it  may  be  executed 
immediately,  and  the  party  taken  or  sent  for  into  court  and  com- 
raitted*^.  This  however  is  a  case  that  can  scarcely  occur  in  civil 
actions;  wherein  the  judgment  is  not  given  in  court,  but  signed,  on 
taxing  costs,  in  the  king's  bench  or  prothonotaries  office.  The 
usual  mode  therefore,  of  executing  a  judgment  against  the  person  of 
the  defendant,  is  by  writ  of  capias  ad  satisfaciendum :  And  when 
he  is  at  large,  it  commands  the  sheriff,  or  other  officer  to  whom  it  is 
directed,  to  take  the  defendant,  and  him  safely  keep,  so  that  he  may 
liave  his  body  in  court,  on  the  return  day,  to  satisfy  the  plaintiff''. 
When  the  defendant  is  already  in  custody,  there  is  no  occasion  for 
this  writ ;  but  if  the  plaintiff  would  proceed  against  his  body,  he  must 
charge  him  in  execution,  as  directed  in  a  former  chapter". 

The  process  of  capias  after  judgment  is  not  given  by  the  express 
words  of  any  statute,  but  arises  by  consequence  of  law  ;  it  being  a 
rule,  that  whenever  a  capias  is  allowed  on  mesne  process  before 
judgment,  it  may  be  had  upon  the  judgment  itself^  This  process 
therefore  lies  after  judgment,  in  every  instance  where  the  defendant 
was  subject  to  a  capias  before" ;  and  it  may  be  taken  out  against  the 
defendant  sued  by  a  wrong  name,  if  he  has  omitted  to  take  advan- 
tage of  the  misnomer''  :  but  it  lies  not  against  peers,  or  members  of 
the  House  of  Commons,  except  upon  a  statute  merchant  or  statute 

a  2  Durnf.  &  East, 5.  e  ^hap.  XV.  p.  367,  &c. 

•>  Gilb.  C.  P.  30.   2  Durnf.   &  East,  12.  f  3Salk.286. 

Ante,  310.  S  3  Co.   12. 

c  3  Salk.  160.  h  2  Str,  1218.  Anlc,  452. 

^  Ai.pcud.  Chai-.  XLI.  §  IB,  &c. 
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staple%  or  recognizance  in  nature  of  a    statute  staple';    nor  against 
ambassadors,  and  otiier  public  ministers,  or  their  domestic  servants*' ; 
nor  the  servants    in    ordinary  of    the  king,    or  queen  rogcnf^ ;    nor 
against  members  of  corporations  aggregate,  or  hundredors,  for  any 
thing  done  in  their  corporate  capacity,  or  under  the  statutes  of  hue 
and  cry^  &c.     Neither  does  it  lie  against  an  heir,  on  a  s/?ecia/ juilg- 
ment,  for  the  debt  of  his  ancestor,  to  be  levied  of  the  lands  descended'' ; 
nor  against    executors    or    administrators,    unless    a  devastavit  be 
returned^.     And,  by  the  statute  57  Geo.  HI.  c.  99.  §  47.  "  no  penalty 
"  or  costs  incurred  by  any  spiritual  person,  by  reason  of  any  non- 
"  residence  on  his  benefice,  shall  be  levied  by  execution  against  the 
"  body  of  any  such  person,  whilst  he  shall  hold  the  same,  or  any 
"  other  benefice,  out  of  the  profits  of  which   the  same  can  be  levied 
"  by  sequestration,  within  the  term   of  three  years  ;  and  in  case  the 
"  body  of  any  such  spiritual  person  shall  be  taken  in  execution  for 
"  the  same,  the  court  in  which  the  same  was  recovered,  or  any  judge 
"  thereof,  may  and  shall,    upon  application  made  for  that  purpose, 
*'  discharge  the  party  from  such  execution,  in  case  it  shall  be  made 
*'  appear,  to  the  satisfaction  of  such  court  or  judge,  that  such  penalty 
*'  and  costs  can  be  levied  as  aforesaid." 

An  in/ant  seems  to  be  liable  to  this  process^  ;  and  it  may  be  taken 
out  against  bail,  in  the  King's  Bench,  without  any  previous  Jieri 
facias,  or  return  of  nulla  iona'' ;  but  in  the  Common  Pleas,  or  Ex- 
chequer, &c.  the  bail  are  not  subject  to  a  capias' :  nor  does  it  lie  on 
a  common  law  recognizance'',  or  recognizance  taken  in  the  King's 
Bench,  on  bringing  a  writ  of  error*" ;  nor  lor  damages,  against  tenant 
in  dower',  &c.  After  interlocutory  judgment  against  a  feme  upon 
a  contract,  she  married  ;  and  the  court  held,  that  the  plaintill"  might 
proceed  to  judgment  and  execution  against  her,  without  joining  the 
husband  by  scire  facias  :  and  a  capias  ad  satisfaciendum  against 
her,  following  the  judgment,  was  at  all  events  regular,  though  the 
plaintiff  had  notice  of  the  marriage  bcibre'".  In  an  action  against 
husband  and  wife,  they  may  both  be  taken  in  execution  :  and  when 
the  wife  is  taken  in  execution,  slie  shall  not  be  discharged  ;  un- 
less  it    appear  tliat  she    has  no  separate    property,   out  of  which  the 

a  2  Leon.  173,  4.   1  Cromi).  343.  _  Tul.  4S0. 

•»  Ante,  193,  4.  h  '2  Str.  822.    1139. 

^  Id.  192.  >  2  T,iunt.   113,   14.  2    Marsli.   186.   Jcl. 

<>  Id.    195.  137.  fa).  Pusl,  Cliap.  XLUl. 

«  2  Wins.  Saiiml.  7.  (4).  Anle,  971.  ^^  CJilb.  Exec.  (j\).  U'ltv-.  Jucc.  106,  1. 

^  3  Biac.  Com.  414.  '  uilb.  Exec.  6.  I3ing.  Exec  l07. 

e  2  Sir.  1217.  and  sue  id.  708.   1  Uos.    i^  ">  4  East,  521. 
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vlemanil  can  be  satisfied*,  or  that  there  is  fraud  and  collusion  between 
the  plaintiff'  and  her  husband,  to  keep  her  in  prison^.  It  should 
also  be  remembered,  that  volunteer  soldiers  and  seamen  are  not 
liable  to  be  taken  in  execution,  unless  an  affidavit  be  made,  that 
tbe  original  debt,  in  the  case  of  soldiers,  amounted  to  20Z.  at 
least,  over  and  above  all  costs  of  suif^,  or,  in  the  case  of  seameru 
that  the  debt  or  damai^e  and  costs  are  of  that  amount ;  and  that  the 
debt  was  contracted  when  the  defendant  did  not  belon*^  to  any  ship 
in  his  majesty's  service'' :  And  when  a  capias  ad  satisfaciendum 
lies,  it  cannot,  we  have  seen,  be  executed  upon  parties  coming  to, 
attending  upon,  or  returning  from  courts  of  justice*;  nor  at  the  time^ 
or  place",  when  and  where  they  are  privileged  from  arrest. 

In  point  of  form,  the  capias  ad  satisfaciendum  must  pursue  the 
judgment^ :  therefore,  on  a  judgment  against  several  defendants,  it 
must  include  them  all'.  If  part  of  the  demand  has  been  already 
levied  under  ^  feri  facias,  the  capias  ad  satisfaciendum  is  only 
for  the  residue"" ;  And  it  may  be  sued  out  against  executors  or  admi- 
nistrators, after  a  devastavit  returned'.  This  writ  should  be  directed 
to  the  sheriff'  of  the  county  where  the  action  is  laid,  or  to  the  proper 
officer  for  executing  it,  in  a  county  palatine  ;  and  it  need  only  be 
sealed  in  the  King's  Bench'",  but,  in  the  Common  Pleas,  it  must  be 
signed,  as  well  as  sealed" ;  and  it  must  be  tested  and  returnable  in 
term  time,  in  like  manner  as  the  fieri  facias° .  It  was  formerly  ne- 
cessary that  there  should  he  ff teen  days  at  least  between  the  teste 
and  return  of  the  feri  facias  and  capias  ad  satisfaciendum,  by 
original :  but  as  that  occasioned  great  delay,  it  was  enacted  by  the 
statute  13  Car.  II.  stat.  2.  c.  2.  §  6.  that  "  in  all  actions  of  debt, 
"  and  other  personal  actions,  and  also  in  all  actions  of  ejectment, 
"  depending  by  original  writ  in  the  courts  of  King's  Bench  and 
*'  Common  Pleas,  after  any  judgment  obtained  therein,  there  need 
"  not  be  fifteen  days  between  the  teste  and  return  of  any  writ  of 
"  Jieri  facias  or  capias  ad  satisfaciendum;  nor  shall  the  want 
*'  thereof  be  assigned  for  error."  This  statute,  however,  does  not 
extend  to  any  writ  of  capias  ad  satisfaciendum,  whereon  a  writ  of 

a  Chalk  v.  Deacon  6,"  wife,   T.  '2  Geo.    IV.  h  Pki/jwl  v.  MuUer  and  ntiolher,  T.  23  Geo. 

C.  P.  and  sec 5  Barn.  &  AU.n59.  Anle,]96.  II.  K.  B. 

^  2  Str.  1167.    r237.   1  Wils.  149.  K.  B.  '6  Durnf.  &  East,  326,  7. 

Barnes,  203.  3  Wils.  124.  2  Blac.  Rep.  720.  k  Append.  Chap.  XLl.  §  86,  7. 

S.  C.  C.  P.  Ante,  196.  '    W.  §  88. 

c  J«/e,  201,2.  '"  Imp.  K.  B.  444,   R.  E.  I6jy.  K.  B. 

•*    Id.  201.  contra. 

"  /(/.  198,  &c.  »  Imp.  C.  P.  491. 

*  Id.  215,  16.  '  "  Antc,\D36,  7. 

8  /</.  216,  17. 
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exis:ent  after  judgment  is  to  be  awarded  ;  nor  to  any  capias  ad 
satisfaciendum  against  the  defendant,  in  order  to  make  his  bail 
liable.  The  capias  ad  satisfaciendum  should  regularly  be  return- 
able on  a  (reneral  return  day,  or  day  certain^  in  like  manner  as  the 
former  proceedings";  and  for  the  purpose  of  charging  the  bail,  there 
ouo-ht  to  be  eight  days  between  the  teste  and  return  by  biW\  and 
fifteen  by  orif^inaV^ :  but  a  capiat  ad  satisfaciendum  returnable  out 
of  term,  is  not  void  as  against  the  bail,  though  it  may  be  set  aside  by 
the  principal  on  motion,  for  irregularity*^ ;  and  there  may  be  an  inter- 
venin*^  term,  between  the  teste  and  return  of  this  writ^  The  capias 
ad  satisfaciendum  may  be  amended  by  the  judgment,  in  the  names 
of  the  parties'",  if  mistaken,  or  in  the  amount  of  the  sum  recovered?, 
&c. ;  or  by  the  award  of  execution  on  the  roll,  when  the  writ  is 
made  returnable  on  a  general  instead  of  a  particular  return  day*", 
or,  in  the  Common  Pleas,  "  before  us  at  Westminstevy'*  instead  of 
"  before  our  justices',"  &c. 

The  common  returns  to  a  writ  of  capias  ad  satisfaciendum,  are, 
that  the  sheriff  has  taken  the  defendant,  whose  body  he  has  ready'' ; 
or  that  the  defendant  is  not  found  in  his  bailiwick' :  Or  the  sheriff 
may  return  that  he  has  made  his  mandate  to  the  bailiff  of  a  liberty, 
who  has  given  him  no  answer,  or  has  returned  cepi  corpus,  or  non  est 
inventus"' ;  or  that  the  defendant  has  become  bankrupt,  and  obtained 
his  certificate,  wherefore  he  forbore  to  take  him".  On  the  return  of 
non  est  inventus,  the  plaintiff  may  sue  out  another  capias  into  the 
same,  or  a  testatum"  into  a  different  county  ;  or  he  may  have  a  non 
omittas  capias  ad  satisfaciendum  into  either? :  And  as  the  defendant 
can  only  be  once  taken,  it  seems  there  may  be  several  writs  running 
against  him  at  the  same  time,  in  different  counties^  :  Or,  instead  of 
suing  out  another  capias  or  testatum,  the  plaintiff  may,  if  the  action 
was  commenced  by  original  writ,  proceed  at  once  to  outlaw  the  de- 
fendant, by  suing  out  an  exigi  facias^  and  process  of  outlawry^ 

a  But  where  an  attorney,  having  sued  by  *»  2  Blac.  Rep.  836.  and   see  2  Bos.  & 

attachment  of  privilege,  was  nonsuited,  and  Pul.  336. 

afterwards  taken  upon  a  ca.  sa.   returnable  »  3  Wiis.58,  and  see  1  Marsh.  237.  Anlc, 

oil  a  general  return,   the  court  of  Common  1037. 

Pleas  held  it  to  be  well  enough.  3  Wils.  58.  ^  Append.  Chap.  XLI.  §  91. 

b  2  Salk.  602.  1  Id.  §  92. 

c  13  Car.  II.  Stat.  2.  c.  2.  §  6.  m  Id.  §  94. 

d  2  Bur,  1138.  n   w.  §  93. 

«  2  Salk.  700.  2  Ld.  Raym.  773.  S.  C.  °  Id.  §  96,  &c.  but  see  4  Taunt.  631. 

♦'  Barnes,  10,  1 1.  4  Taunt.  322,  P   Id,  §  95. 

g  2  Durnf.  &  East,  737,  5  Durnf.  &  East,  i   Ante,  1033. 

577.  6  Durnf.  &,  East,    450.  8    Durnf.  &  •'  Append.  Chap.  XLI.  §  102. 

l':asl,  416.    (u).    1   Chit.  Ktp.   349.  Anlc,  '  Anlc,  128. 
770. 
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The  defendant  being  taken  upon  a  capias  ad  satisfaciendum, 
either  satisfies  the  plaintiff's  denaand,  or  remains  in  custody.  The 
sheriff,  however,  hath  it  seems  no  power  to  receive  money  of  the  de- 
fendant, upon  a,  capias  ad  satisfaciendum;  for  his  business  is  only 
to  execute  the  writ ;  and  if  in  such  case  the  defendant  pay  the  sheriff, 
and  he  afterwards  become  insolvent,  and  do  not  pay  the  plaintiff,  such 
payment  shall  not  excuse  the  defendant^ :  And  accordingly,  upon  the 
execution  of  a  writ  capias  ad  satisfaciendum,,  issuing  out  of  the 
King's  Bench,  which  requires  the  sheriff  to  take  and  keep  the  body, 
so  that  he  may  have  it  on  the  return  day  of  the  writ  at  Westminster, 
to  satisfy  the  plaintiffs  of  their  damages,  costs  and  charges,  if  the 
sheriff,  before  the  return  day,  receive  the  money  due  from  his  prisoner, 
and  thereupon  liberate  him,  before  he  has  paid  it  over  in  satisfaction 
to  the  party  entitled  to  it,  he  is  answerable  as  for  an  escape*" ;  and  his 
return,  under  the  common  rule,  of  cepi  corpus,  and  that  he  detained 
the  prisoner  until  he  satisfied  him,  (the  sheriff,)  the  levy  money  in- 
dorsed on  the  writ,  which  he  had  ready  as  commanded,  &c.  is  of  no 
avail''.  If  the  plaintiff  appoint  a  special  bailiff,  or  give  particular  di- 
rections to  the  officer  with  regard  to  the  receipt  of  money  on  an  ex- 
ecution, he  thereby  discharges  the  sheriff;  and  if  the  sheriff  afterwards 
return  that  he  has  paid  over  the  money  to  the  plaintiff,  he  is  not  liable 
to  an  action  for  a  false  return*^. 

If  the  defendant,  being  taken  in  execution,  do  not  satisfy  the 
plaintiff,  he  either  remains  in  custody  of  the  sheriff,  who  may  carry 
him  immediately  to  the  county  gaoF,  or  is  removed  by  habeas  corpus, 
to  the  King's  Bench  or  Fleet  prison.  In  either  case,  the  execution  is 
considered,  quoad  him,  as  a  satisfaction  of  the  debt'' :  Therefore  a 
judgment  creditor,  who  has  taken  his  debtor  in  execution,  cannot  af- 
terwards sue  out  a  commission  of  bankrupt  against  him  upon  the  same 
debtf;  nor  set  off  the  sum  recovered,  in  an  action  brought  by  the 
debtor,  for  a  cross  demand*^ :  and  if  the  plaintiff,  bavin"-  the  de- 
fendant in  execution,  consent  to  his  discharge,  though  it  be  on  terms 
which  are  not  afterwards  complied  with'',  or  upon  giving  a  fresh  se- 

^  12  Mod.  230.  per  Holl,  Ch.  J.  and  see  have  no  power  to  discharge  the  defendant 
1  Lulw.  587.  12  Mod,  335.  Freem.  482.  out  of  execution,  on  the  ground  of  a  corn- 
Barnes,  214.  Bac.  Abr.  lit.  ErecuHon,  D.  mission  of  bankrupt  having  since  been  sued 

^  14  East,  468.  out  against  him   by  the  plaintiff.   1    Bos.  & 

c  Porter  V.  Finer,  M.  50  Geo.  III.  K.  B.  1  Pul.  302. 

Chit.  Rep.  613.  (a J.  Anl^,  1059.  e  5  Maule  &  Sel.  103.  2  Chit.  Rep.  303. 

^  4  Durnf.  &  East,  555.  Ante,  229,  30.  S.  C.  but  see  1  Taunt.  426.   1  Maule  &  Sel. 

e  Hob.  59.  696.  semb.  contra.  6  Taunt.  176. 

f  8  Durnf.  &  East,   123.  and  see   1    Sir.  •'  4  Bur.  2482.  0  Durnf.  &  East,  520,  7. 

653.  3  Wils.  271.   accord.     But  the  courts  7  Durnf.  &  East,  420. 


1070  OF    EXECUTION, 

curity,  which  afterwards  becomes  ineffectual^,  the  plaintiff  cannot 
resort  to  the  judgment  again,  or  charge  the  defendant's  person  in 
execution  ;  even  though  he  were  discharged  the  first  time  by  the 
plaintiff's  consent,  upon  an  express  undertaking  that  he  should  be 
liable  to  be  taken  in  execution  again,  if  he  failed  to  comply  with  the 
terms  agreed  on**.  But  a  capias  ad  satisfaciendum  is  no  actual  sa- 
tisfaction, so  as  to  bar  the  plaintiff  from  taking  out  execution  against 
other  persons,  liable  to  the  same  debt  or  damages''  :  And  where  a  de- 
fendant, having  been  taken  under  an  attachment  for  non-payment  of 
money  pursuant  to  an  award,  was  discharged  by  the  sheriff,  on  his 
coHsenting  to  return  into  custody,  the  court,  on  his  refusal  to  do  so, 
granted  an  alias  attachment  against  him''.  If  the  plaintiff  consent  to 
discharge  one  of  several  defendants,  taken  on  a  joint  capias  ad 
satisfaciendum,  he  cannot  afterwards  retake  him,  or  take  any  of  the 
other  defendants^  And  where  the  plaintiff  obtained  a  verdict  in  tres- 
pass  against  two  defendants,  both  of  whom  were  arrested  on  a  joint 
capias  ad  satisfaciendum,  and  one  was  discharged,  on  giving  a 
promissory  note  to  the  plaintiff,  the  court  of  Common  Pleas  held, 
that  this  operated  to  discharge  the  other^  But  if  one  of  two  de- 
fendants, taken  on  a  joint  writ,  be  discharged  under  an  insolvent 
debtor's  act,  that  will  not  operate  as  a  discharge  of  the  other  ;  the 
discharge  of  the  former  not  being  with  the  actual  consent  of  the 
plaintiffs. 

It  was  formerly  doubted  whether,  if  a  person  were  taken  in  exe- 
cution, and  set  at  liberty  by  privilege  of  either  house  of  parlia- 
ment, the  party  at  whose  suit  such  execution  was  pursued,  was  for 
ever  after  barred  and  disabled  from  suing  forth  a  new  writ  of  exe- 
cution :  For  the  avoiding  of  any  further  doubt  in  which  case,  it  is 
enacted  by  the  statute  2  Jac.  I.  c.  13.  §  2.  that  "  the  party  at  whose 
"  suit  such  writ  of  execution  was  pursued,  his  executors  or  ad- 
"  ministrators,  after  such  time  as  the  privilege  of  that  session  of 
"  parliament  in  which  such  privilege  shall  be  so  granted  shall 
"  cease,  may  sue  forth  and  execute  a  new  writ  or  writs  of  execution, 

a  1  Durnf.  &  East,  537.  against.    This  statute  being  made  to  con- 

b  '2  East,  '243.    Barnes,  205.  But  see  the  tinue  in  force  only  for  three   years,  is  now 

statute  41  Geo.    III.   c.  64.  by  which  any  expired. 

creditor,  at  whose  suit  a  debtor  was  charged  c  Hob.  59.  and  see  5  Taunt.  614.  I  Marsh. 

in  execution,  might  have  consented  to  his  250.  S.  C. 

discharge,  without  losing  the  benefit  of  the  d  Good  v.  Wilks,  T.  57  Geo.  III.  K.  B. 

judgment  upon  which  the  execution  issued,  e  q  Durnf.  &  East,  525. 

except  tliat  the  person  of  the  debtor  was  f  2  Moore,  235. 

not  to  be   again  liable  to  an  arrest  for  the  6  5  East,  147. 

same  debt,  nor   the  bail  to   be  proceeded 
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"  ill  such  manner  !in<l  form  as  i)y  (lie  Liw  of  (liis  realm  he  or  (hpy 
"  mi£;;lit  have  done,  il  no  such  former  execution  had  been  taken  forth 
"  or  served." 

If  a  person  taken  on  a  capias  ad  satisfaciendum  died  in  execu- 
tion, it  was  formerly  hoidcn  that  the  plaintiff  had  no  further  remedy  ; 
because  he  had  determined  his  choice  by  this  kind  of  execution 
which,  affectiuf;-  a  man's  liberty,  is  esteemed  the  highest  and  most 
rigid  in  the  law".  But  now,  by  the  statute  21  Jac.  I.  c.  21.  reciting", 
that  forasmuch  as  daily  experience  doth  manifest,  that  divers  persons 
of  sufficiency  in  real  and  personal  estate,  minding  to  deceive  others 
of  their  just  debts,  for  which  tliey  stood  charged  in  execution,  have 
obstinately  and  wilfully  chosen  rather  to  live  and  die  in  prison,  than 
to  make  any  satisfaction  according  to  their  abilities;  to  prevent  which 
deceit,  and  for  the  avoiding  of  such  doubts  and  questions,  it  is  de- 
clared, explained  and  enacted,  that  "  the  party  or  parties  at  whose 
"  suit,  or  to  whom  any  person  shall  stand  charged  in  execution,  for 
"  any  debt  or  damages  recovered,  his  or  their  executors  or  adminis- 
"  tratoi's,  may,  after  the  death  of  the  person  so  charged  and  dyin<» 
"  in  execution,  lawfully  sue  forth  and  have  new  execution,  against 
"  the  lands  and  tenements,  goods  and  chattels,  or  any  of  them  of 
"  the  person  so  deceased,  in  such  manner  and  form,  to  all  intents 
"  and  purposes,  as  he  or  they  or  any  of  them  might  have  had,  by  the 
*'  laws  and  statutes  of  this  realm,  if  such  person  so  deceased  had  never 
"  been  taken  or  charged  in  execution." 

"  Provided,  that  tliis  act  shall  not  extend  to  give  liberty  to  any 
"  person  or  persons,  their  executors  or  administrators,  at  whose  suit 
"  or  suits  any  such  party  shall  be  and  die  in  execution,  to  have  or 
"  take  any  new  execution,  against  any  lands,  tenements  or  heredita- 
"  ments,  of  such  party  so  dying  in  execution,  which  shall  at  any  time 
"  after  the  said  judgment  or  judgments,  be  by  him  sold  bond  Jide, 
"  for  the  payment  of  any  of  his  creditors,  and  the  money  which  shall 
"  be  paid  for  the  lands  so  sold,  either  paid  or  secured  to  be  paid  to 
"  any  of  his  creditors,  with  their  privity  and  consent  in  discharge  of 
"  his  or  their  due  debts,  or  of  some  part  thereof  ^" 

If  a  party  taken  on  a  capias  ad  satisfaciendion  escape,  or  be 
rescued,  though  the  sheriff  is  thereby  liable,  because  he  ought  to  have 
taken  ihe  posse  comitatus,  yet  the  plaintiff  may  sue  out  a  new  execu- 
tion ;  and  shall  not  be  compelled  to  take  his  remedy  against  the  sheriff, 
who  may  be  dead  or  insolvent'^ ;  Or,  if  the  defendant  escape  from  the 

a  Hob.  52.  6  Durnf.  &  East,  526.  payment  of  the  debts   of  traders."     Anle, 

*^  And  see  the  statute  47  Geo.  III.  sess.  2,       970. 
c.  75,  "  for  more   effectually  securing  the  «  2  Bac.  Abr.  240.  244.  355. 
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Kino's  Bench  or  Fleet  Prison,  the  plaintiff,  on  application  to  a  ju(l«i^e, 
may  have  an  escape  warrant,  in  order  to  retake  him,  which  shall  be  in 
force  throughout  England". 

If  the  writ  of  execution  be  irregular,  the  defendant  may  move  the 
court  to  set  it  aside'',  and  discharge  him  out  of  custody,  if  taken  on  a 
capias  ad  satisfaciendum,  &c. ;  or  that  the  goods  or  money  levied 
on  a  fieri  facias,  &c.  may  be  restored  to  him.  A  third  person, 
whose  goods  are  taken  under  it,  may  also  move  the  court,  to  have 
them'restored.  But  if  the  right  be  not  clear,  the  court  will  leave  him 
to  his  action  against  the  sheriff ;  or  they  will  sometimes  direct  an  issue 
for  trying  it,  and  retain  the  money  in  court,  to  abide  the  event  of  the 
trial.  On  setting  aside  a  judgment  and  execution  for  irregularity,  the 
court  will  restrain  the  defendant  from  bringing  an  action  of  trespass, 
unless  a  strong  case  for  damages  be  shewn^ 

Upon  an  erroweoit«  judgment,  if  there  be  a  regular  writ,  the  party 
may  justify  under  it,  till  the  judgment  be  reversed  ;  for  an  erroneous 
iudo-ment  is  the  act  of  the  court**.  But  if  the  judgment  or  execution 
has  been  set  aside  for  irregularity,  the  party  cannot  justify  under  it ; 
for  that  is  a  matter  in  the  privity  of  himself  or  his  attorney^:  and  if 
the  sherifif  or  officer,  in  such  case,  join  in  the  same  plea  with  the 
party  he  forfeits  the  benefit  of  his  defence^  The  sheriff  or  officer, 
however  may  justify  under  an  irregular  judgment,  as  well  as  an  er- 
roneoies  one^ ;  for  they  are  not  privy  to  the  irregularity:  and  so  as 
the  writhe  not  void,  it  is  a  good  justification,  however  irregular,  and 
the  purchaser  will  gain  a  title  under  the  sheriff;  for  it  would  be  very 
hard,  if  it  should  be  at  the  peril  of  the  purchaser,  under  a  feri  facias, 
whether  the  proceedings  were  regular  or  not^.  Accordingly,  if  the 
sheriff  sell  a  term  under  a  writ  o^  fieri  facias,  which  is  afterwards 
set  aside  for  irregularity,  and  the  produce  of  the  sale  directed  to  be 
returned  to  the  termor,  the  latter  cannot  maintain  an  ejectment,  to 
recover  his  term  against  the  vendee  under  the  sheriff''.  In  justifying 
under  a  writ  of  execution,  the  party  need  not  set  forth  in  his  plea, 
that  the  writ  has  been  returned  :  But  a  justification  by  the  sheriff  or 
otficer,  under  a  returnable  process,  is  ill,  without  shewing  a  return  of 
it;  and  if  the  plaintiff  join  with  the  officer,  there  must  be  judgment 
an-ainst  both'.     When  the  plaintiff  has  execution,  and  the  money  is 

a  Stat.  1  Ann.  c.  6.  Ante,  233,  4.  <"  5  Bain.  &  Aid.  746. 

b   1  Bing.   171.  19Q.  S  1  Vez.  195.  I  Maule  &  Sel.  425, 

c  1  Cliit.  Rep.  134.  and  see  id.  Q38.  Ante,  •»  1  Maule  &    Sel.  425.  but  see  5  Barn. 

615.  &  Aid.  826. 

<"  1   Str.  509.  >  2  Str.   1184.    1    Wils.    17.  S.  C.    The 

e  Id.  ibid.  15  East,  615.    ('c).    and    see  2  general    rule,    as   laid  dovvn  by   Holt,  Cli. 

Stark.  Ni.  Pri.  404.  5  Barn.  &  Aid,  746,  J.    in   the   case    of  Freeman    v.   Bkwilt,  1 
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levied  and  paid,  and  tlie  judi^meot  is  afterwards  reversed,  there  the 
])arty  shall  have  restitution  without  a  scire  facias  ;  because  it  appears 
on  tlie  record  that  the  money  is  paid,  and  there  is  a  certainty  of  what 
was  lost ;  otherwise  where  it  was  levied  but  not  paid,  for  then  there 
must  be  a  scire  facias^  suggesting  the  matter  of  fact,  viz.  the  sum 
levied,  &c.  If  the  judgment  be  set  aside  after  execution  for  irregu- 
larity, there  needs  no  «ctre yacias  for  restitution';  but  if  it  be  not 
made,   an  attachment  shall  be  granted  upon  the  rule  for  a  contempt''. 


An  elegit  is  founded  on  the  statute  Westm.  2.  (13  Edw.  I.)  c.  18. 
by  which  it  is  enacted,  that  "  when  a  debt  is  recovered  or  ac- 
<'  knowledged  in  the  king's  court,  or  damages  awarded,  it  shall  be  in 
**  the  election  of  him  who  sues  for  such  debt  or  damages,  to  have  a 
"  writ  oi  fieri  facias  to  the  sheriff,  for  levying  the  debt  of  the  lands 
"  and  chattels,  or  that  the  sheriff  deliver  to  him  all  the  chattels  of  the 
"  debtor,  (saving  only  his  oxen,  and  beasts  of  his  plough,)  and  a 
"  moiety  of  his  land,  until  the  debt  be  levied,  by  a  reasonable  price 
*'  or  extent ;  and  if  he  be  evicted,  he  shall  recover  by  writ  of  novel 
"  disseisin,  and  aftervvar<U  by  writ  of  re-disseisin,  if  there  be  oc- 
"  cusion"^."  The  writ  we  are  now  speaking  of  lies  against  the  de- 
fendant in  his  life  time,  or  his  heir  and  tertenants  after  his  death*^ : 


Salk.  4l)9,  10.  is^  that  where  a  principal  of- 
ficer is  to  justify  under  a  returnable  process, 
he  must  shew  that  it  was  returned  ;  for  he 
is  commanded  to  return  the  writ,  and  shall 
not  be  protected,  unless  he  sliew  that  he 
paid  a  full  and  due  obedience  in  acting 
under  it;  but  any  subordinate  officer,  as  a 
bailiff,  may:  And  it  is  there  said,  that  the 
sheriff  cannot  justify  under  a  fieri  facias,  or 
capiis,  without  shewing  a  return  :  and  see 
Com.  Dig.  tit.  Pleader,  3  M.  24.  6  Durnf, 
&  East,  33.  accord.  But  this  seems  to  be  er« 
roneoiis,  as  to  a  fieri  facias  or  capias  ad  satis- 
faciendum. The  principal  distinction  is  be- 
tween mesne  and  final  process  :  The  former 
ought  always  to  be  returned;  for  otherwise 
the  arrest  thereon  will  be  wrongful,  and  false 
imprisonment  will  lie  against  the  sheriff: 
5  Co.  90.  2  Rol.  Abr.  563.  I.  20.  But  where 
final  process  issues  out  of  a  superior  court, 
upon  which  no  judgment  or  other  proceed- 
ing is  to  be  had,  no  return  is  necessary.  Id, 
ibid.  Cro.  Eliz.  237,8.  Moor,  468.  1  Salk. 


318.  2  Salk.  700.  2  Ld.  Raym.  776;  and 
see  Com.  Dig.  tit.  Retorn,  F.  1.  Chitty  on 
Pleading,  2  V.  387.  A.  but  see  4  Moore,  163. 
In  the  case  of  Middleton  v.  Price,  2  Str. 
1184.  1  Wils.  17.  S.  C.  (where  a  justifica- 
tion by  the  sheriff  was  holden  ill,  without 
shewin^i;  a  return,)  the  defendants  justified 
under  piocess  of  an  inferior  court  ;  and  it  is 
a  rule,  that  if  ap  officer  of  an  inferior  court 
do  not  return  process  directed  to  him,  false 
imprisonment  lies  against  him  2  Rol.  Abr. 
563.  I.  10. 

«  For  the  form  of  a  writ  of  restitution  in 
ejectment,  after  setiing  aside  a  judgment  and 
execution  for  irregularity,  in  the  E.xchequer, 
see  Append.  Chap,  XLVI.  §  40. 

b  2  Salk.  388. 

^  For  the  history  of  the  writ  of  elegit,  and 
the  proceedings  under  it,  see  2  Wms. 
Saund.  68.  a.  ( 1 .)  69.  a.  (2).  69.  r.  (3).  And 
for  forms  of  the  writ,  see  Append.  Chap. 
XLI.  §  104,  &,c. 

d  Append.  Chap;  XLI.  §  111. 
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And  it  may  be  had  against  peers  of  the  reahn,  as  well  as  others ;  and 
also   against   executors   and  administrators,  upon  a   devastavit   re- 
returned*.     But  it  lies  not  against  an  heir,  till  his  full  age  ;  and  there- 
fore, on  a  scire  facias  brought  against  him,  the  parol  shall  demur, 
because  he  may  have  a  good  plea  to  bar  the  execution,  which  might 
be  mispleaded''.     If  the   plaintiff"  had  awarded   an    elegit  into  one 
county,    and  extended   the   lands   upon    that    writ,  it  was   formerly 
doubted  whether  he  could,  after  filing  the  writ,   have  sued  out  an 
elegit  into  another  county'^ :  But  it  seems  to  be  now  settled,  that  on 
a  suggestion  that  the  defendant  has  more  land,  either  in  the  same  or 
another  county,  the  plaintiff  may  have  a  new  elegit  for  a  moiety  of 
the  land,  in  whatever  county  it  lies*^ :  And  he  may  award  elegits  into 
as  many  different  counties  as  he  pleases,   without  being  under  the 
necessity  of  suing  out  testatums^.     If  a  writ  of  elegit  be  sued  out  in 
the  life  time  of  the  defendant,  it  may  be  executed  after  his  death  : 
For  there  is  a  distinction    between  writs  original  and  judicial,    in 
respect  of  the  abatement  of  the  suit,  by  the  death  of  the  defendant ; 
The  former  generally  abate,  if  tlie  defendant  die  before  judgment*^, 
but  the  latter  are  not  affected  by  it" :  And  though  the  statute  giving 
the  elegit  has  not  made  any  express  provision  concerning  the  abate- 
ment of  it  by  the  death  of  the  defendant,  it  ought  to  be  construed  in 
the  same  manner  as  other  process  of  execution,  which  does  not  abate 
by  death,  when  the  defendant  has  no  day  in  court''. 

Upon  this  writ,  the  sheriff"  is  to  empanel  a  jury  ;  who  are  to  make 
inquiry  of  all  the  goods  and  chattels  of  the  debtor,  and  to  appraise 
the  same  ;  and  also  to  inquire  as  to  his  lands  and  tenements'.  The 
goods  and  chattels  being  appraised,  are  to  be  delivered  to  the  plaintiff", 
at  the  price  set  upon  them'' ;  and  in  this  respect,  an  elegit  diff'ers 
from  a  Jieri  facias,  upon  which  the  sheriff"  cannot  deliver  the  goods, 
though  he  may  sell  them,  to  the  plaintiff"'.  If  the  goods  and  chattels 
are  sufficient  to  satisfy  the  plaintiff's  demand,  the  sheriff"  ought  not  to 
extend  the  lands'",  but  otherwise  he  may  extend  them  :  And  if,  under 
a  writ  of  elegit,  the  sheriff'  return  nulla  bona,  and  extend  the  land, 
the  extent  it  seems  is  good,  though  in  truth  the  goods  were  sufficient". 

a  1  Cromp.  346.  Cro.  Eliz.  584.  Com.  Dig.  tit.  Exeailion,  C. 

^  Gilb.  Exec.  3S.  14.  Bac.  Abr.  tit.  Execution,  349. 

c  1  Cromp.  346.  352.  Law  of  Exec.  287,  k  Gilb.  Exec.  33.  ami  see  1   Sid.   184.   1 

<1  2  W^ins.  Saund.  68.  A.  Lev.  92.   1   Keb.   105.  261.  465.  55G.  692. 

«  1  Cromp.  346.  352.  Law  of  Exec.  208.  S.  C. 

f  Ante,  965.  1   1  Ld.  Raym.  346.  Bac.  Abr.  tit.  Execu- 

g  O.  Bridg,  467.  tion,  349.  352. 

•»  Id.  464.  478.  "»  2  Inst.  395.  1  Cromp.  346. 

i  Co.  Lit.  289.  b.  2  Inst.  396.  Dyer,  100.  "  O.  Bridg.  474. 
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And  he  may  not  only  extend  a  inoioty  of  the  lands  properly  so  called, 
but  also  of  a  reversion",  or  rent-charge*"*  But  copyhold  lands  are  not 
extendible*^ ;  nor  a  rent-seek'',  advowson  in  gross*,  or  glebe  belonging 
to  a  parsonage  or  vicarage'^.  A  term  for  years  may  be  either  extended, 
or  sold  as  part  of  the  personalty^:  If  it  be  extended,  the  plaintiff  is 
accountable  for  all  the  profits  he  receives  out  of  the  terra,  upon  such 
extent ;  and  if  he  receive  the  debt  out  of  such  term,  before  it  expires, 
the  defendant  shall  be  restored  to  the  term  itself' ;  but  otherwise  he 
shall  keep  the  terra,  and  not  account  for  the  profits  of  it'. 

At  coramon  law,  if  a  man  was  seised  of  the  legal  estate  in  lands, 
to  the  use  of,  or  in  trust  for  another,  against  whom  a  judgment  had 
been  obtained,  or  who  had  entered  into  a  statute  or  recognizance,  these 
lands  were  not  liable  to  execution,  upon  the  judgment  statute  or  re- 
cognizance of  cestui  que  trust^.  But,  by  the  statute  of  frauds,  29 
Car.  11.  c.  3.  §  10.  it  is  enacted,  that  "  it  shall  be  lawful  for  every 
"  sheriff  or  other  officer,  to  whom  any  writ  or  precept  is  directed,  at 
"  the  suit  of  any  person  or  persons,  of  for  and  upon  any  judgment, 
"  statute  or  recognizance,  to  do  make  and  deliver  execution,  unto 
"  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements,  recto- 
**  ries,  tithes,  rents  and  hereditaments,  as  any  other  person  or  per- 
"  sons  are  in  any  manner  seised  or  possessed,  in  trust  for  him 
"  against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other 
"  officer  might  or  ought  to  have  done,  if  the  said  party,  against 
*'  whom  execution  is  so  sued,  had  been  seised  of  such  lands,  &c.  of 
"  such  estate  as  they  are  seised  of  in  trust  for  him,  at  the  time  of 
*'  the  said  execution  sued ;  which  lands,  &c.  by  force  and  virtue 
"  of  such  execution,  shall  accordingly  be  held  and  enjoyed,  freed 
"  and  discharged  from  all  incumbrances  of  such  person  or  persons 
*'  as  shall  be  so  seised  or  possessed,  in  trust  for  the  person  against 
"  whom  such  execution  shall  be  sued  :  And  if  any  cestui  que  trust 
"  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to  his  heir,  then 
"  and  in  every  such  case,  such  trust  shall  be  deemed  and  taken,  and 
"  is  thereby  declared  to  be  assets  by  descent ;  and  the  heir  shall  be 
"  liable  to,  and  chargeable  with  the  obligation  of  his  ancestor,  for 
**  and  by  reason  of  such  assets,  as  fully  and  amply  as  he  might  or 
**  ought  to  have  been,  if  the  estate  in  law  had  descended  to  him  in 

»  Gilb.  £jrec,  38.  g  8  Co.  171. 

''  Id.  39.  Moor,  32.  •»  Gilb.  Exec.  35. 

c  1  Rol.  Abr.  888.  3  Blac.  Com.  419.  '  Id.  33. 

^  Cro.  Eliz.  656.  ''Co.  Lit.    374.  b.   8  Wms.  Saund.    11. 

e  Gilb.  Exec.  39.  (17). 

*  Id.  40.  3  Bos.  &  Pul.  321. 
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"  possession,  in  like  manner  as  the  trust  descended."  The  words  in 
the  act  "  at  the  time  of  the  said  execution  sued,'''  are  held  to  refer 
to  the  seisin  of  the  trustee ;  and  therefore  if  he  has  conveyed  the 
lands,  by  the  direction  of  cestui  que  trust,  before  execution,  though 
seised  in  trust  at  the  time  of  the  judijment,  the  lands  cannot  be  taken 
in  execution".  And  a  trust  created  by  a  defendant  in  favour  of  him- 
self and  another  person,  is  not  a  trust  within  the  meaning-  of  the 
above  statute  ;  which  is  confined  to  cases  where  the  trustees  are  seised 
or  possessed  in  trust  for  a  defendant  alone,  and  not  jointly  with 
another  person''.  An  equity  of  redemption  cannot  be  taken  in  execu- 
tion on  the  above  statute%  though  it  is  deemed  assets'^ ;  and  there- 
fore, when  the  estate  is  mortgaged,  the  jjlaintifTs  renoedy  is  by  filing 
a  bill  in  equity  to  redeem,  which  he  is  entitled  to  do,  on  payment  of 
principal,  interest  and  costs* :  But  an  elegit  must  be  first  sued  out 
against  the  defendant,  and  delivered  to  the  sheriff' ;  though  it  does  not 
seem  to  be  necessary  to  have  it  returned^.  And  it  is  holden,  that 
if  a  man  be  cestui  que  trust  of  a  term,  it  is  not  assets  within  the 
statute,  which  extends  only  to  a  trust  of  lands  in  fee*".  An  equity  of 
redemption,  however,  may  it  seems  be  taken  under  an  extent. 

No  notice  is  given  of  executing  an  elegit^ :  And  if  there  be  no 
lands,  the  sheriff  peed  not  return  an  inquisilion^ ;  but  otherwise  an 
inquisition  must  be  taken  and  returned,  describing  the  lands  with 
convenient  certainty'"  ;  and  after  it  is  taken,  the  sheriff'  must  deliver 
a  moiety  to  the  plaintiff",  by  metes  and  bounds"  :  If  he  do  not,  the  re- 
turn is  ill,  and  may  be  quashed  for  uncertainty" ;  or  the  objection 
may  be  taken  at  nisi  prius,  on  the  trial  of  an  ejectment  brought  upon 
the  elegit^ :  and  if  the  defendant  be  joint-tenant,  or  tenant  in  com- 
mon, it  ought  to  be  specially  alleged  in  the  return'.  But  it  has 
been  adjudged,  that  upon  an  elegit,  the  siierifF  is  not  bounil  to 
deliyer  a  moiety  of  each  j)articular  tenement  and  farm,  but  only  cer- 

a  Com.  Rep.  226.  Com.  Dig,  tit.  Execu-  g  Redesd.   PI.    3    Ed.  p.    102.    1    Madd. 

tion,{C.  14).  Chan.  205.  (rj.  Ante,  1042. 

•>  4. Barn.  &  Aid.  684.  h  2  Vern.  248.  and  see  2  Sauiul.  11.(17). 

c  3  Atli.   200.  739.    1   Ves.  jun.  431.    3  8  East,  474.  48^. 

Bro.  Chan.  Cas.  478,  S.  C.  8  East,  467.  2  i  Forrest,  102,  3.  1  Price,  207. 

New  Kep.  C.  P.  461.   Ante,  1042.  ''  1  Cromp.  363. 

d  2  Freera.  1 15,  2  Atk.  290.  and  see  Toll.  '  2  Sir.  874. 

Exec.  1  Ed.  415,  16.  m  Moor,  8.  Cora.  Dig.  tit.  Execution,  (C. 

e  Powell    Mortg.    1    Ed.    99.      and    see  14.)  Append.  Chap,  XI,I,  §  107. 

Forrest,  162.   1  Madd.  Chan.  522,  3.  „  Dalt.  Sher.  135. 

f  3  Atk.  200.  and  see  1  Vern.  399.   1  P.  •>  Carth.  453. 

Wms.  445.  6  V^s.  72.   1  Madd,  Chan.  205.  p  1  Barn.  &  Aid.  40. 

522,  3.  q  Hnt.  ]G. 
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tain  tenements,  &c.  making  in  value  a  moiety  of  the  whole*.  If  he 
deliver  more  than  a  moiety,  the  execulion  is  voi{l^ 

It  was  formerly  usual  for  the  sherifF  to  deliver  actual  possession 
of  a  moiety  of  the  lands  ;  but  he  now  only  delivers  legal  possession  : 
and  if  the  plaintiff  do  not  enter,  which  it  seems  he  may  do  by  virtue 
of  the  e/eo/f:,  he  must,  in  order  to  obtain  actual  possession,  pro- 
ceed  by  ejectment'^ ;  in  which  an  examined  copy  of  the  judfijment 
roll,  containini^  the  award  of  the  elegit  and  return  of  the  inquisition, 
is  evidence  of  the  lessor  of  the  plaintiff's  title,  without  proving  a  copy 
of  the  elegit,  and  of  the  inquisition*. 

After  an  elegit,  if  lands  be  duly  extended,  and  delivered  to  the 
plaintiff,  he  cannot  have  any  other  species  of  execution,  unless  m 
case  of  eviction  ;  when  he  may  proceed,  in  the  method  pointed  out 
by  the  statute  of  Weatm.  2.  or  if  he  be  evicted  out  of  all  the  lands* 
he  may  sue  out  a  scire  facias  upon  the  statute  32  Hen.  V1I[.  c.  5. 
to  have  a  new  writ  of  execution,  for  what  remains  unsatisfied  :  But 
if  he  be  evicted  out  of  part  only,  or  of  the  whole  but  for  a  time,  as  by 
a  prior  judgment,  so  that  the  extent  is  still  continuing,  there  is  no 
remedy  by  this  statute^  If  the  defendant  has  no  lands,  and  the  goods 
are  not  sufficient  to  satisfy  the  plaintiff,  he  may  have  a  capias  ad 
satisfaciendum  after  an  elegit^ :  ^nd  a  void  elegit  or  incpiisition, 
being  as  none,  will  not  prevent  the  plaintiff  from  having  a  new 
■elegit^. 

A  question  having  arisen,  in  the  court  of  Chancery,  whether,  upon 
an  elegit,  the  pl.iiniiff  couhl  be  allowed  interest,  beyond  the  penalty 
of  a  judgment,  Lord  £/ar(//i;ic/ce  was  of  opinion,  that  at  law,  upon 
a  judgment  entered  U|),  the  penalty  is  the  dehitum  recuperatumf 
and  the  stated  damages  between  the  parties  ;  but  if  the  creditors  do 
not  lake  out  an  execution  against  the  person  of  the  debtor  or  his  per- 
sonal estate,  but  extend  the  lajids  by  elegit,  which  the  sheriff  does 
only  at  the  annual  value,  and  much  below  the  real,  the  creditor  holds 
qumisque  dehitum  satisf actum  fuerit,  an.!  at  law  the  debtor  cannot, 
upon  a  writ  ad  computandum,  insist  upon  the  creditor's  doing  more 
than  account  for  the  extended  value  ;  but  if  the  debtor  come  into  a 
court  of  equity  for  relief,  this  court  will  give  it,  him,  by  obliging  the 
creditor  to  account  for  the  whole  that  he  has  received  ;  and  as  a 
person  who  comes  for  equity  must  do  equity,  will  direct  the  debtor  to 

■>  Doug.  4"3.  liwl.  (by   Lnff:,)    10,  ll.  Ilun.  Eject.  2  Ed. 

b2SaIk.  563,   \.     1  Lil.    Rayrn.    718.    I  38't.  '2Wms   ^.wwA.  t'S.  c.  conlra. 

Vent.  259.  S.  C.  Run.  Rject.   2   Ed.  384.  '  Cu.  Lit.  289.  b.  Gi  b.  Exec.  57,  8. 

=  6  Taunt.  202.   1  Marsh.  542.  S.  C.  g  I    Str.  226.  2  U\.   Rayrn,    1451,  S.   P* 

^  2  E<i.  Cas.  Abr.  381.  3  Dunif.  &  Eas.!,  Ante,  1032,  3. 

295.  1'  Gilb.  Exec.  54. 

cS    Maulc    &   Scl.    36 j.   but    see    Ciilb. 
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pay  interest  to  the  creditor,  even  tliough  it  should  exceed  the  prin- 
cipal :  And  he  said,  he  remembered  very  well,  upon  Serjeant 
Whitaker's  insisting,  before  Lord  Chancellor  Cowper,  that  this 
would  be  repealing  the  statute  of  Westminster,  his  Lordship  said,  he 
would  not  repeal  the  statute,  but  he  woidd  do  complete  justice,  by 
letting  the  creditor  carry  on  the  interest  upon  his  debt,  as  he  was  to 
account  for  the  whole  he  had  received^ 


It  has  been  already  seen'',  that  the  execution  for  the  defendant, 
upon  a  judgment  in  replevin,  is  at  common  law  for  a  return  of  the 
cattle  or  goods,  or  upon  the  statute  17  Car.  \\.  c.  7.  for  the  arrearages 
of  rent  and  costs.  The  writ  of  retorno  habendo,  in  the  former  case, 
shortly  recites  the  proceedings  and  judgment  in  replevin,  and  com- 
mands the  sheriff,  to  cause  the  cattle  or  goods  to  be  returned  to  the 
defendant,  to  hold  him  irreplevisable  for  ever,  after  judgment  on 
verdict",  or  demurrer'^  ;  or,  ujjon  a  7ton  pros  for  want  of  a  declara- 
tion*, or  plea  in  bar^,  or  nonsuit  at  the  trial,  that  he  do  not  deliver 
them,  on  the  complaint  of  the  plaintiff,  without  the  king's  writ,  (of 
second  deliverance^,)  which  shall  make  express  mention  of  the  judg- 
ment. The  latter  part  of  the  writ  is  founded  on  the  statute  of  West- 
minster  IL  (13  Edw.  I.)  c.  2.  previous  to  which  the  return  was 
never  irreplevisable  after  a  nonsuit,  whether  before  the  avowry  or 
after,  or  before  or  after  issue  joined  ;  because,  where  the  defendant 
had  judgment  for  a  return  on  a  nonsuit,  though  after  verdict,  that 
judgment  was  not  founded  upon  the  verdict,  but  on  the  default  of  the 
plaintiff,  in  withdrawing  himself  at  a  continuance  day  after  the  ver- 
dict''. When  judgment  is  given  on  demurrer,  for  a  return  of  the 
goods,  the  avowant  may  immediately  have  a  \\r\i  oi'  retorno  hahendo, 
and  incpiiry  of  damages' ;  and  after  verdict,  or  inquiry  executed,  he 
may  have  a  retorno  hahendo,  and  Jieri  facias  for  the  damages  and 
costs,  in  the  same  writ''. 

If  the  cattle  or  goods  be  eloigned,  or  removed  by  the  plaintiff,  so 
that  the  sheriff  cannot  deliver  them  on  the  writ  of  retorno  hahendo, 
the  defendant,  on  the  sheriff's  return  of  elongata\  may  either  have  a 
capias  in  withernam'",  for  taking  other  cattle  and  goods  in  lieu  of 

3  3  Alk.  517,  18.  and  see  Amb.  520,  21.  S  Id.  ^  88,  9. 

1  East,  403.  436.  li  Qilb.  Repl.    4  Bd.  21 1. 

b  j4nie,  1030.  i  Append.  Chap.  XLV.  §  8. 

c  Append.  Chap.  XLV.   §  7y.  ^  Id.  §  79. 

*•  /rf.  §  78.  1  ,,i,  §  82. 

*  fd.    §  7t^.  _                                n.  /rf_  §  83,  4. 
»  Jd.  §  77. 


IN    REPLEVIN,    &C.  1079 

them,  or  he  may  sue  out  a  scire  facias''  against  the  pledges,  for  a 
return  at  common  law  ;  or  if  the  distress  was  for  rent,  and  the  sheriff 
has  taken  a  replevin  bond,  under  the  statute  11  Geo.  11.  c.  19.  §  23. 
the  defendant  may  take  an  assignment  of  it,  and  bring  an  action 
thereon  against  the  j)ledges,  if  sufticient ;  or  if  the  sheriff  has  omitted 
to  take  a  rejdevin  bond,  or  the  ])ledges  were  insufficient  at  the 
time  of  taking  it,  he  may  proceed  by  scire  facias,  or  action  on  the 
case  against  the  sheriff,  for  neglect  of  duty''.  But  if  the  defendant 
proceed  upon  the  statute  17  Car.  11.  c.  7.  for  the  arrearages  of  rent 
and  costs,  he  cannot  have  a  writ  of  retorno  habendo  ;  nor  conse- 
quently proceed  against  the  pledges,  on  account  of  the  plaintiff's  not 
making  a  return  of  the  cattle  or  goods,  nor,  as  it  seems,  against  the 
sheriff,  for  taking  insufficient  pledges  :  If  judgment,  however,  be  given 
against  the  plaintiff,  for  not  prosecuting  his  suit  with  effect,  his 
pledges  will  be  answerable  to  the  defendant,  notwithstanding  he  has 
afterwards  proceeded  on  the  statute,  and  obtained  judgment,  on 
a  writ  of  inquiry,  for  the  arrearages  of  rent  and  costs<=. 


In  ejectment,  the  execution  is  a  writ  of  habere  facias  passes^ 
sionem,  or  (as  it  is  commonly  called,)  a  writ  of  possession.  This 
writ  may  be  issued,  without  a  scire  facias,  at  any  time  within  a  year 
and  a  day  after  judgment  signed,  whether  it  be  against  the  casual 
ejector  by  default,  or  after  verdict  against  the  tenant.  But  when 
the  plaintiff  is  nonsuited  at  the  trial,  for  want  of  the  defendant's  con- 
fessing lease  entry  and  ouster,  he  is  not  entitled,  in  the  King's 
Bench,  to  sign  judgment  against  the  casual  ejector,  nor  consequently 
to  issue  execution,  till  the  day  in  baiik,  or  first  day  of  the  ensuing 
term*^;  though  it  seems  to  be  otherwise  in  the  Common  Pleas,  where 
the  plaintiff  in  such  case  has  been  allowed  to  sign  judgment,  and 
lake  out  execution,  immediately  after  the  trial^ :  And,  in  the  King's 
Bench,  judgment  may  be  regularly  signed  on  the  (irst  day  of  the 
ensuing  term,  and  a  writ  of  possession  issued  on  the  same  day, 
although  the  postea  be  not  delivered  over  at  the  time,  by  the  associate, 
to  the  attorney  for  the  plaintiff*^.  When  the  landlord  is  admitted  to 
defend  instead  of  the  tenant,  and  judgment  is  thereupon  signed 
against  the  casual  ejector,  with  a  stay  of  execution  till  further  order, 
and  the  plaintiff  is  afterwards  nonsuited  at  the  trial,  on  account  of 
the  landlord's  not  confessing  lease  entry  and  ouster,  the  lessor  of  the 

"  Append.  Chap.  XLV.  §  85,  G.  ^  Tkrogmorton  ex  dim.  Fairfax  v.   Bentley, 

bGilb.  Repl.4  Ed.216,  &c.  H.27  Geo.  III.  C.  P.  2  Durnf.  &  East,  780. 

c4  Moore,   (306.  2   Brod.    &  Biiig.  107.       (a). 

S.  C.  f  1  Barn.  &  Cres.  118.  2  Dowl.  &  Ryl. 

d  2  Durnf.  &  East,  779.  '229.  S.  C.  Anle,  962. 
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plaintiff,  we  have  seen*,  must  apply  to  the  court,  for  leave  to  take  out 
execution  against  the  casual  ejector'' :  In  such  case,  if  a  writ  of  error 
be  brought  by  the  landlord,  it  may  be  shewn  for  cause,  and  will  be 
a  sufficient  reason  against  taking  out  execution*^ ;  but  if  the  landlord 
omit  the  opportunity  of  shewing  it  for  cause,  the  execution  is  regular, 
and  cannot  be  set  aside** :  And  if  the  plaintiff,  after  obtaining  a  verdict 
in  ejectment,  sue  out  a  writ  of  habere  facias  possessionem,  without 
waiting  to  tax  his  costs,  the  defendant's  writ  of  error,  we  have  seen^, 
will  not  operate  as  a  supersedeas^.  After  a  year  and  a  day,  if  the 
lessor  of  the  plaintiff'  have  previously  neglected  to  sue  out  his  writ 
of  possession,  he  must  revive  the  judgment  by  scire  facias,  as  in 
other  casesS;  and  the  scire  facias,  after  judgment  by  default  against 
the  casual  ejector,  should  go  against  the  tertenant,  as  well  as  the 
defendant''. 

The  writ  of  habere  facias  possessionem  is  directed  to  the  sheriff 
of  the  county  where  the  action  was  laid  ;  and  after  reciting  the  judg- 
ment, commands  him,  without  delay,  to  cause  the  plaintiff  to  have 
possession  of  his  term,  (or,  if  there  be  more  than  one  demise,  "  his 
several  terms,")  yet  to  come  of  and  in  the  tenements  recovered' : 
And  after  verdict  and  judgment  against  the  tenant,  a  fieri  facias  or 
capias  ad  satisfaciendum  for  the  damages  and  costs,  may  be  in- 
cluded in  the  same  writ*^.  This  writ,  for  which  there  is  a  praecipe  in 
the  King's  Bench,  but  not  in  the  Common  Picas',  is  engrossed  on 
a  half-crown  stamp""  ;  and  is  made  returnable  on  a  general  return 
day  or  day  certain,  according  to  the  nature  of  the  proceedings  ;  if 
by  original,  on  the  former,  and  if  by  bill  on  the  latter  :  and  after 
being  signed  and  sealed,  it  is  delivered  to  the  sheriff,  who  makes  out 
a  warrant  thereon,  directed  to  his  officer.  It  is  usual  for  the  lessor  of 
the  plaintiff  to  give  the  sheriff  an  indemnity  for  executing  it". 

Under  this  writ,  the  sheriff  or  his  officer,  by  the  direction  of  the 
lessor  of  the  plaintiff  or  his  attorney,  delivers  possession  of  the  pre- 
mises recovered  ;  and  as  the  words  of  the  writ  are,  "  that  he  cause 
"  him  to  have  possession,  &c."  there  must  be  a  full  and  actual  pos- 
session given  by  the  sheriff;  and  consequently,  all  power  necessary 

a  Anle,  1034.  and   see  2  Barn.  &  Aid.  773.   I  Chit.  Kep. 

'•  2  Sir.  1'241.  2  Bur.  756.  7.  Barnes,  182.  535.  S.  C.  PuU,  Chap.  XLIII. 

185,  Append.  Chap.  XLVr.  §  25,  6.  "  1  Salk.  258. 

•=2  Sir.  1241.  Barnes,  20S.  »  Append.  Ch.np.  XLVI.  §  27,  &c. 

«"  2  Bur.  756,  7.  "  W,  §  33,  &c. 

€  Ante,  1 03 1.  i  2  Sel.  Pr.  177. 

i  4  Taunt,  289.  and  see  B.nrnes,  21'?,  13.  «"  stat,  55  Geo.  III.  c   184.  Scked.  Part 

8  Taunt.  538.  2  Moore,  581.  S.  C.  II.  §  3. 

i  I   Salk.  258.   2   Ld.   Rayin.  306.  S.  C.  n  Ki,„.  f,j-,  2  Ed.  487. 
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for  this  end  must  be  given  him  :  tlierefore,  if  (he  recovery  be  of  a 
house,  the  sheriff  may  justify  breaking  open  a  door,  if  he  be  denied 
entrance  by  the  tenant,  because  the  writ  cannot  be  otherwise  exe- 
cuted\  If  the  plaintiff  recover  sewera?  messuages,  or  lands  in  the 
occupation  of  different  persons,  the  slieriff  must  go  to  each  house,  or 
the  hmd  occupied  by  each  tenant,  and  deliver  the  possession  thereof, 
by  turning  out  the  tenants ;  for  the  delivery  of  one  messuage  or 
parcel  of  land,  in  the  name  of  all,  is  not  in  that  case  a  good  execution 
of  the  writ ;  because  the  possession  of  one  tenant  is  not  the  posses- 
sion of  the  other,  each  having  a  several  possession''.  But  it  seems 
that  if  ail  the  messuages  or  lands  were  in  the  occupation  of  one 
tenant,  it  is  sufficient  to  give  possession  of  one  messuage  or  parcel  of 
land,  in  the  name  of  all^ :  and  this  indeed  seems  to  be  the  safest  way 
for  the  sheriff,  because  he  executes  the  writ  at  his  peril  ;  and  therefore 
If  he  give  possession  of  any  messuage  or  land  not  recovered,  and  not 
included  in  the  habere  facias  possessionem,  he  is  a  trespasser**. 
But  the  surest  and  best  way  is  said  to  be,  for  the  sheriff  to  remove 
all  the  tenants  entirely  out  of  each  house  or  parcel  of  land,  and  when 
the  possession  is  quitted,  to  deliver  it  to  the  plaintiff:  for  if  the  sheriff 
turn  out  all  (he  persons  he  can  (ind  in  the  house,  and  give  the  plain- 
tiff, as  he  thinks,  (juiet  possession,  and  after  the  sheriff  is  gone,  there 
appear  to  be  some  persons  lurking  in  the  house,  this  is  no  good  exe- 
cution, and  the  plaintiff  may  have  a  new  writ  of  habere  facias".  If 
the  execution  be  for  20  acres,  it  seems  the  sheriff  must  give  20  acres 
in  quantity,  according  to  the  common  estimation  of  the  county  where 
the  land  lies' :  And  on  a  recovery  of  land,  being  part  of  a  highway, 
the  sheriff  should  deliver  possession,  subject  to  the  right  of  passage 
over  it,  for  the  king  and  his  peoples. 

But  it  is  at  the  lessor  of  the  ])laintiff's  peril  to  take  more,  under 
the  writ  of  possession,  than  he  is  strictly  entitled  to** ;  and  if  he  take 
more,  the  court  on  motion  will  order  it  to  be  restored'.  Thus,  where 
the  plaintiff  in  ejectment,  as  tenant  in  common,  recovered  possess- 
sion  oi  Jive  eighths  of  a  cottage  with  the  appurtenances,  and  a  writ 
of  possession  was  executed  by  the  sheriff,  who  turned  the  tenant  out 
of  possession  of  the  whole,  and  locked  up  the  door,  the  court  of 
Common  Pleas  tnade  a  rule  upon  the  sheriff  and  lessor  of  the  plain- 
tiff, to  restore  the  tenant  to  the  possession  of  three  eighth  parts  of  the 

a  5  Co.  91.  b.  Run.  Ej.  '2  Ed.  485.  f  1  Rol.  Abr.  886.  1  Rol.   Rep.  4^0.  Run. 

b  1  Rol.  Abr.  886.  Run.  Ej.  2  Ed.  485,  6.  Ej.  2  Ed.  487. 

c  Id.ihid.    1  Rol.  Rep.4'2I.  ^  1  Bur.   133. 

<*  Kirn.  V.].  2  Ed.  486.  •>  Id.  627.  629.  5  Bur.  2673. 

c  1  Leon.  154,  Kun.  Ej.  2  Ed.  436.  '  /(/.  ibid.  Run  Ej.  %  Ed.  435.  487, 
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premises  ;  otherwise  he  would  be  obliged  to  bring  another  ejectment 
for  the  same". 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  the  court, 
on  an  affidavit,  will  grant  an  attachment  against  the  party,  whether 
he  be  the  defendant  or  a  stranger  ;  because  the  writ  is  the  process 
of  the  court,  and  any  disturbance  given  to  the  execution  of  it,  is  a 
contempt  of  the  authority  of  the  court  from  whence  it  issues,  and  as 
such  will  be  punished  by  the  court'' :  And  the  process  is  not  under- 
stood to  be  executed,  nor  the  execution  complete,  until  the  sheriff 
and  officer  are  gone,  and  the  plaintiff  left  in  quiet  possession*^.  But 
after  posession  given,  either  on  the  habere  facias  or  by  agreement 
of  the  parties'*,  the  law  seems  to  make  a  difference,  where  the  plaintiff 
is  turned  out  of  possession  by  the  defendant^  and  where  by  a 
stranger.  When  it  is  done  by  the  defendant,  immediately  or  soon 
after  the  possession  is  delivered,  the  plaintiff  it  seems  may  have  a 
new  habere  facias,  before  the  former  writ  is  returned' ;  because  the 
defendant  himself  shall  never  by  his  own  act  keep  the  possession, 
which  the  plaintiff  hath  recovered  from  him  by  due  course  of  law* : 
And  if  the  sheriff  give  possession  of  part  only,  he  may  have  a  new 
habere  facias  for  the  rest?.  But  if  the  writ  be  returned  by  the 
sheriff,  though  not  filed,  it  seems  no  new  habere  facias  can  issue  ; 
because  when  the  return  is  made,  it  becomes  a  record  which  the 
court  is  entitled  to''  :  And  where  the  landlord,  after  the  possession 
had  been  delivered  above  a  month,  went  down  into  the  country,  and 
prevailed  with  tl'.e  tenants,  on  giving  them  security,  to  attorn  to  him, 
and  then  the  plaintiff' in  ejectment  came  and  complained  to  the  court, 
and  moved  for  a  new  writ  of  possession,  the  court  refused  to  relieve 
him,  there  having  been  a  regular  execution  of  the  first  writ ;  and 
said,  the  distinction  was,  that  if  immediately  after  the  writ  had  been 
executed,  the  tenants  had  attorned,  there  should  have  been  a  new 
writ,  but  not  where  the  possession  had  continued  as  delivered  so  long 
as  it  had  in  this  case'.  So,  where  tlie  lessor  of  the  plaintiff'  had  been 
put  into  possession,  by  virtue  of  a  writ  of  habere  facias  posses- 
sionem, on  the  22nd  of  February  1806,  which  writ  had  never  been 
returned  by  the  slieriff^,  and  on  the  10th  of  October  1807,  while  he 
continued   in   possession,  the  person  against  whom  he  had  recovered, 

•  3  Wils.  49.  and  see  Barnes,  191.  Palm.  2S9.   IJCeb.  779.  785,  6.  6  Mod.  27. 

*>  6  Mod.  27.   1  Salk.  321.  S.  C.  and  see  1  Salk.  321.  S.  C. 

2  Browid.  253.  1  Keh.  779.  2  Keb.   245.    2  ^  Run.  Kj.  2  Ed.  489. 

Blac.  Rep.  892.  g  2  Keb,  245. 

«  Run.  Ej   2  Ed.  489.  Ante,  1057.  h  2  Brownl.  216.  253.  and  see  1  Keb.  785, 

A  1  Keb.  779.  785.  «  2  Str.  830. 
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entered  into  the  house  by  force,  and  resisted  with  violence  all  attempts 
to  regain  the  possession,  upon  which  a  new  habere  facias  was  moved 
for,  and  an  attachment  against  the  party  in  possession  ;  the  court 
denied  the  authority  of  the  case  in  Keble'',  and  held,  that  possession 
having  been  given  under  the  first  writ,  the  sheriff  ought  to  have  re- 
turned that  he  had  given  possession,  and  that  the  plaintiff  could  not 
afterwards  have  had  another  writ :  An  alias,  they  said,  cannot  issue 
after  a  writ  is  executed  ;  if  it  could,  the  plaintiff,  by  omitting  to  call 
on  the  sheriff  to  make  his  return  to  the  writ,  might  retain  the  right  of 
suing  out  a  new  habere  facias  possessionem,  as  a  remedy  for  any 
trespass  the  tenant  might  commit  within  twenty  years  after  the  judg- 
ment :  and  upon  these  grounds,  the  rule  was  refused''. 

When  a  stranger  turns  the  plaintiff  out  of  possession,  after  execu- 
tion fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an  indict- 
ment for  a  forcible  entry,  where  the  force  will  be  punished'^ :  The  rea- 
son is,  that  the  title  was  never  tried  between  the  plaintiff  and  the 
stranger,  who  may  claim  the  land  by  a  title  paramount  to  that  of  the 
plaintiff,  or  he  may  come  in  under  him  ;  and  then  the  recovery  and 
execution  in  the  former  action,  ought  not  to  hinder  the  stranger  from 
keeping  that  possession  which  he  may  have  a  right  to :  If  the 
law  were  otherwise,  the  plaintiff  might,  by  virtue  of  a  new  habere 
facias,  turn  out  even  his  own  tenants,  who  come  in  after  the  exe- 
cution ;  whereas  the  possession  was  given  him  only  against  the  de- 
fendant in  the  action,  and  not  against  others  who  were  not  parties  to 
the  suif*. 


For  executing  a  writ  o^feri  facias,  or  capias  ad  .saflsjaciendum, 
the  sheriff  is  entitled,  by  the  statute  29  Eliz.  c.  4.  to  tmelce  pence 
for  every  20s.  when  the  sum  exceedeth  not  a  hundred  pounds,  and 
six  pence  for  every  20s.  above  that  sum,  that  he  shall  levy  or  take 
the  body  in  execution  for  ;  which  is  called  his  poundage^.  But,  by 
the  statute  3  6reo.  I.  c.  15.  §  17.  poundage  upon  a  capias  ad  satis' 
faciendum  shall  not  be  demanded  or  taken  for  any  greater  sum  than 
the  real  debt  bonajide  due,  and  marked  on  the  back  of  the  writ :  And 
by  the  same  statute^,  the  sheriff  is  entitled,  upon  executing  a  writ  of 
habere  facias  possessionem  aut  seisinan,  to  have  for  poundage, 
twelve  pence  for  every  20«.  of  the  yearly  value  of  the  lands  whereof 

a  1  Keb.  779.  <•  Run.  Ej.  2  Ed.  489. 

•>  1  Taunt.  55.  e  Anle,  1035. 

•=  Sty.  Rep.  3  J  5.  and  see  id.  408.  1  Keb.  ^  §  16. 
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possession  is  given,  where  the  whole  excecdeth  not  the  yearly  Valad 
of  a  hundred  pounds,  and  six  pence  only  for  every  20».  per  ann. 
above  that  value.  The  writ  of  elegit,  though  mentioned  in  the  pre- 
amble of  this  statute,  is  omitted  in  the  body  of  the  enacting  clause : 
and  hence  it  seems,  that  the  sheriff  is  entitled,  on  executing  an  elegit, 
to  poundage  on  the  whole  amount  of  the  debt^. 

If  the  sheriff  levy  under  a  jieri  facias,  he  is  entitled  to  poundage, 
though  the  parties  compromise,  before  he  sells  any  of  the  defendant's 
goods'";  or  though  the  execution  be  afterwards  set  aside  for  irregu- 
larity'^ :  and  accordingly,  where  the  sheriff  levied  under  ?i  fieri  facias, 
and  received  the  money,  and  afterwards  tlie  judgment  and  execution 
being  set  aside  for  irregularity,  and  the  money  ordered  to  be  returned, 
paid  it  back,  with  the  assent  of  the  plaintiff,  the  court  of  King's 
Bench  held,  that  the  statute  43  Geo.  III.  c.  46.  did  not  takeaway 
his  remedy,  by  action  of  debt  against  the  plaintiff,  for  his  poundage**. 
So,  the  sheriff  is  entitled  to  poundage,  upon  a  capias  ad  satisfa- 
ciendum, though  the  defendant  go  to  prison,  without  satisfying  the 
plaintiffs :  And  if  the  sheriff,  having  taken  the  defendant  on  one  writ, 
detain  him  on  another,  he  is  entitled  to  poundage  on  both''.  But  it 
seems  that  he  is  not  entitled  to  poundage,  if  the  money  be  paid  to 
him,  without  any  levy*  ;  nor  on  executing  a  writof  attachment,  for  non- 
payment of  money*" ;  nor  upon  a  capias  utlagatum  on  mesne  process, 
under  which  there  has  been  a  seizure  and  inquisition,  but  no  writ  of 
venditioni  exponas^  ;  nor  where  money  is  paid  into  court  by  the 
sheriff,  under  the  statute 33  Geo.  III.  c.  46.  §  2''  ;  nor  on  levying  for 
a  crown  debt,  under  a  levari  facias^ :  And  tlje  sheriff  cannot  main- 
tain an  action  for  the  expense  incurred  in  seizing  and  keeping 
possession  of  goods  under  a  fieri  facias,  at  the  request  of  the 
party  suing  out  the  writ,  although  they  are  not  sold,  on  account 
of  his  refusing  to  give  an  indemnity  against  the  claims  of  third 
persons'". 

For  the  poundage  he  is  intitled  to,  the  sheriff  may  maintain  an 
action  of  debt  on  the  statute"  ;  or  he  may  retain  it  out  of  the  sum 
levied:  And,  under  the  statute  3  Geo.  I.  c.  15.  the  sheriff  may  retain 
his  poundage  out  of  the  sum  levied,  and  need  not  wait  for  the  al- 

»  1  Maulo  &  Sel.  105.  '2  Maule  &,  Sel.  294. 

b  5  Uurnf.  &  East,  470.  "  2  Barn.  &  Aid.  770.  1  Chit.  Rep.  329. 

«  6  Rsp.  Rep.  111.  s.  C. 

d  4  Maule  &  Sel.  256.  I  3  Brod.  &  Bing.  143. 
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lowance  of  it  out  of  his  accounts^ ;  or,  if  he  have  paid  over  the 
money  levied  to  the  prosecutor  of  the  extent,  without  havins^  de- 
ducted poundage,  he  may  obtain  it  by  motion  to  the  court  of  Ex- 
cliequer''.  If  the  sheriff  take  more  than  he  is  entitled  to  for  poun- 
dage,  &c.  he  is  liable  to  an  action  for  treble  damages,  at  the  suit 
of  the  party  grieved',  and  shall  forfeit  40Z.  to  the  king  and  the  in- 
former'^ ;  or  an  action  for  money  had  and  received  may  be  maintained 
against  him  by  the  plaintiff,  to  recover  the  surplus'.  But  as  a  sherilT, 
who  levies  under  a  levari  facias  for  a  crown  debt,  is  not  entitled 
to  poundage  under  the  statute  29  Eliz.  c.  4.  an  action  against  him 
on  that  statute,  for  extortion  in  such  a  case,  is  misconceived^ 

When  the  judgment  is   satisjied,  by  any    of  the  above   writs  of 
execution  or   otherwise^,  the  defendant  has   a   right  to  call  on  the 
plaintiff  for  a  warrant^  or  authority,    directed  to  some  attorney  of 
the  court  wherein  the  judgment  is  recovered,  authorizing  such  at- 
torney to  enter  up  satisfaction  on  the  judgment  roll ;  which  being 
obtained,  a  satisfaction  piece\  is  made  out  in  the  King's   Bench, 
on  a  slip  of  unstamped   parchment,    in   the    form    of  a   bail-piece, 
and  taken,  with  the  warrant  of  attorney,  to  the  clerk  of  the  judg- 
ments, who  will  make  an  entry  thereof  in  his  book  of  remembrances, 
and   deliver  it  over   to   the  clerk  of  the  treasury,    who  enters  the 
same  on   the  roll'' :    And  the  defendant  has  been  allowed  to  enter 
satisfaction  on  the  roll,  upon    a  judgment  obtained  against  him    in 
the  King's  Bench,  on  his  acknowledging  satisfaction  for  the  amount, 
upon  a  judgment  obtained  by  him  in  the  Common  Pleas,  against 
the  plaintiff,  for   a  larger  amount,  although   he  had   the   plaintiff  in 
custody  in  execution   on   that  judgment'.     So,  after  a  plaintiff  had 
recovered  damages  under  a  writ  of  inquiry  in  trover,  for   the  con- 
version  of  his   title  deeds,  the    court   permitted  satisfaction    of  the 
damages  to  be  entered  on  the  roll,  upon  the  terms  of  the  defendant 
delivering  up  the    deeds,    and   paying  all  the  plaintiff's    costs,    as 
between  attorney  and  client,  and  submitting  to  other  terms,  by  which 
plaintiff  was  placed  in  as  good  a  situation  as  he   was    in,  before  the 
cause  of  action'"     In  the  Common  Pleas,  the  clerk  of  the  treasury 
brings  the  judgment  roll  into  court,  in  term  time,  and  the  secondary 

a  Parker,  180.  h  Append.  Chap.  XLI.  §  112. 

b  Id.  ibid,  i  ld.%  113. 

«  2  Durnf.  &  East,  ',48.  k  Jd.  §  114,  15.  And  see  stat.  3  Geo.  IV. 

^  29  Eliz.  c.  4.  and  see  stat.  3  Geo.  I.  c.       c.  39.  §    8.  for   entering  satisfaction    on   a 
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enters  satisfaction  thereon  :  In  vacation,  a  judge's  ^at  is  obtained 
for  that  purpose,  by  the  clerk  of  the  judgments,  who  enters  satis- 
faction on  the  roll^ :  And,  on  entering  satisfaction  on  the  roll,  it  is 
usual,  we  have  seen'',  for  the  plaintiflT  to  pay  one  shilling  for  every 
hundred  |)ounds  recovered,  to  the  secondary,  who  pays  it  over  ta 
the  /M/iior  judge's  clerk,  by  whom  it  is  distributed  among  the  prisonesa 
in  the  Fleet  prison. 

»  Imp.  C.  P.  621.  l»  Ante,  514. 
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Of  Execution  hy  Levari  facias,  and  Extent  ;  and 
the  Proceedings  thereon. 

TTAVING  considered  in  the  last  chapter,  the  ordinary  modes  of 
execution,  for  debt  or  damages  and  costs,  hyjieri facias,  capias 
ad  satisfaciendum,  and  elegit ;  and  by  retorno  hahendo  and  habere 
facias  possessionem,  in  replevin  and  ejectment ;  I  shall,  in  the 
present  chapter,  take  a  practical  view  of  the  writs  of  levari  facias 
and  extent,  which  are  of  less  frequent  occurrence,  with  the  proceed- 
ings thereon. 

The  levari  facias,  of  which  something  was  said  in  the  last  chapter*, 
is  a  ])rocess,  by  which  the  sheriff  is  commanded  to  levy  a  sum  of 
money,  of  the  lands  and  chattels  of  the  defendant'' ;  and  it  is  either  for 
the  king  or  the  subject.  There  are  several  sorts  of  execution  for  the 
king:  1.  a.  capias  ad  satisfaciendum,  which  takes  the  body  of  the 
debtor ;  2.  a  feri  facias,  to  take  his  goods ;  3.  a  writ,  which  is 
called  the  long  writ%  comprising  a  capias  ad  satisfaciendum,  feri 
facias,  and  extendi  facias ;  4.  a  levari  facias,  where  the  land  is 
the  debtor*^.  This  latter  process  may  be  issued  at  common  law,  for 
levying  a  fine  or  debt  to  the  king  :  And  where  a  defendant  convicted 
of  a  misdemeanor,  was  sentenced  to  be  imprisoned  for  two  years,  and 
to  pay  a  certain  fine,  and  to  be  further  imprisoned  till  the  fine  was 
paid,  the  court  of  King's  Bench  in  a  late  case  held,  that  a  levari 
facias  might  be  issued  out  of  that  court  for  the  fine,  before  the  ex- 
piration of  the  two  years^ ;  and  that  the  sheriff  was  bound  ex  officio 
to  levy  it :  at  all  events,  that  the  writ  of  levari  facias  was  regular, 
having  been  adopted  by  the  crown^.  This  writ  may  also  be  sued  out 
of  the  court  of  Exchequer,  for  levying  penalties^,  arrears  of  taxes'', 

a  Anle,  1030,  31.  619.  3  Salk.  2S6. 

b  Plowd.  441.  (a),  and  see  Bac.  Abr.  tit.  ^  2  Barn.  &  Aid.   609.   1  Cliit.  Rep.  428. 

Execution,  C.  4.    Com.  Dig.  tit.   Execution,  S.  C.  and  see  2  Show.  166.  Skin.  12.  T.  Jou. 

C.  3,  tit.  Process,  E.  4.  185.  S.  C. 

c  Gilb.  Excheq.    117,  &c.   1    Chit.  Rep.  ^  1  Chit.  Rep.  583. 

434.  K  Gilb.  Excheq.  125,  6.  and  see  2  Barn. 

d  1  Ld.  Raym.  307.  and  see  3  Co.  12.  b.  &  Aid.  609.  1  Chit.  Rep.  428.  S.  C. 

Gilb.  Excheq,    125,  6.  166,   7.  171.  Skin.  •»  Append.  Chap.  XLII.  §  1. 
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or  the  issues  and  profits  of  lands  returned  by  the  sheriff,  on  a  special 
capias  utlagatum''  ;  in  which  latter  case  it  has  been  holden,  that  the 
cattle  of  a  stranger,  levant  and  couchant  upon  the  land,  may  betaken 
and  sold  under  it''.  So,  if  lands  be  seized  on  an  extent,  process  of  le- 
vari  facias  may  be  issued  to  levy  the  rents  half  yearly,  or  oftener 
if  required,  until  the  principal  debt,  with  costs  and  damages,  as  the 
court  shall  think  fit,  be  satisfied'^.  The  court  of  King's  Bench  will 
not  give  a  sheriff  directions  how  he  shall  dispose  of  property  remain- 
ing in  his  hands,  which  has  been  taken  in  execution,  towards  pay- 
ment of  a  fine  imposed  upon  the  defendant  on  a  conviction  for  a  mis- 
demeanor ;  but  if  the  sheriff  has  made  an  improper  return,  it  may 
be  quashed''.  And  the  court  of  Common  Pleas  cannot  apply  the 
forfeited  penalties  of  recognizances  of  bail,  to  attacliments  for  resist- 
ing an  execution,  to  the  discharge  of  the  debt  and  costs  of  the  plain- 
tiff in  the  original  action'^. 

The  levari  facias  for  the  subject  is  either  on  a  recognizance,  or 
statute  merchant,  &c.  By  the  common  law,  a  levari  facias  may  be 
sued  out  within  a  year,  u|)on  a  recognizance,  against  the  cognizor,  for 
the  money  mentioned  tiierein,  to  be  levied  of  his  lands  and  chattels'^ : 
And  this  seems  to  be  llie  proper  process,  after  judgment  in  scire 
facias,  on  a  recognizance  of  bail,  upon  which  a  capias  ad  satis- 
faciendum does  not  lie,  in  the  Common  Pleas^.  So,  upon  a  statute 
merchant,  after  the  recognizance  is  certified  into  Chancery,  if  the 
cognizor  be  an  ecclesiastical  person,  a  levari  facias  shall  be  awarded, 
to  levy  the  debt  of  his  UiOveable  goods  ;  for  his  body  shall  not  be 
taken'' :  which  writ  may  be  directed  to  the  sheriff,  if  the  clerk  has  a 
lay  fee  ;  otherwise  it  shall  be  to  the  bishop  of  the  diocese  where  his 
benefice  lies' ;  or,  if  he  has  benefices  in  several  dioceses,  there  may  be 
a  writ  for  part  to  one  bishop,  and  another  for  the  residue  to  the  other 
bishop'' :  and  if  part  of  the  debt  be  levied  by  levari  facias,  an 
alias  levari  facias  may  issue  for  the  residue'.  So,  if  the  sheriff  return 
nulla  bona  to  a  feri  facias,  and  that  the  defendant  is  a  beneficed 
clerk,  having  no  lay  fee,  a  levari  facias,  we  have  seen"",  may  be  sued 
out  de  bonis  ecclesiasticis,  under   which  the  tithes  or  other  profits  of 

»  Gilb.  Excheq.   126.  /}nte,  134,5.  8  Posl,  Chap.  XLIII. 

'•  1  Ld.  Kaym.  305.     I  Salk.   395.    408.  »»  Reg.  'i98.  b.    300.     F.  N.  B.  131.  D. 

S.  C.  265.  D.  266.  A.  Append.  Chap  XLII.  §  25, 

c  Gilb.  Kxcheq.  170.  '  F.  N.  B.  266.  A.  B. 

d  1  Do«l   &  Ryl.  474.  ''  Id.  266.  A. 

e  3  Taunt.  112.  >  Reg.  299.  b.  F.  N.  B.  265.  H.  and  see 

'  Reg.  298.  b.  F.  N.  B.  265.    D.  and  see  Com.  Dig.  tit.  Statute  Staple,  D.  3. 

Com.  Dig.  tit.  Statute  Staple,  D.  3,  1  Chit.  m  Ante,  1063. 
Rep.  434.  Ante,  1050,  31. 
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the  living;  may  he  taken  in  execution.  It  should  be  further  observed, 
that  the  execution  against  the  jroods  and  chattels  of  the  defendant  is 
son:)etimes,  in  point  of  form,  a  levari  facias^  and  particularly  in  the 
court  of  Exchequer'';  but  this  writ  has  no  other  effect  than  dijieri 
facias.  There  is  also  a  levari  facias,  for  executing  the  judgment  of 
a  county  court ;  hut  this  latter  writ  ought  to  be  de  bonis  et  catallis 
only,  and  not  de  ierris  et  catallis^  ;  and  the  goods  cannot  be  sold 
under  it,  without  a  special  custom'. 


The  writ  of  extent,  or  extendi  facias,  is  a  writ  of  execution  against 
the  body  lands  and  goods,  or  the  lands  and  goods,  or  the  lands  only, 
of  the  debtor  :  and  it  is  either  for  the  king,  or  the  subject ;  for  the 
former,  it  is  an  ancient  prerogative  writ,  for  obtaining  satisfaction  of 
debts  originally  due  or  assigned  to  the  king,  or  found  on  an  inqui- 
sition taken  on  a  writ  of  extent,  or  diem  clausit  extremum.  Debts 
originally  due  to  the  king  are  of  record,  or  not  of  record  :  Debts  of 
record  are  founded  on  judgments  or  recognizances,  or  inquisitions 
taken  and  returned  on  commissions  issuing  out  of  the  court  of  Ex- 
chequer :  Debts  not  of  record  are  on  bonds,  or  simple  contracts  ; 
which  latter  are  either  due  from  the  known  public  officers  and  ac- 
countants to  the  king,  or  from  third  persons.  If  a  man  receive  the 
king's  money,  knowing  it  to  be  so,  an  extent  may  issue  against  him 
as  debtor  to  the  king*^ ;  otherwise  if  he  do  not  know  it  to  be  the  king's 
money":  And  if  it  be  found  by  inquisition  against  a  receiver  general, 
that  he  has  paid  over  money  to  A.,  an  immediate  extent  may  issue 
against  A. ;  for  this  is  the  king's  money^ 

The  body  lands  and  goods  of  the  king's  debtor,  or  his  lands  and 
goods  after  his  death,  were  liable  at  common  law  to  the  king's  execu- 
tions;  but  by  magna  charta,  (9  Hen.  III.)  c.  8.  the  king  and  his 
bailiffs  were  restrained  from  seizing  any  land  or  rent,  for  any  debt,  as 
long  as  the  present  chattels  were  sufficient  to  pay  the  debt,  and  the 
debtor  was  ready  to  satisfy  thesame'' :  and  accordingly,  a  conditional 
writ  was  framed,  commanding  the  sheriff"  to  inquire  of  the  goods  and 
chattels  of  the  debtor,  and  take  them  into  the  king's  hands    and  if 

a  Append.  Chap.  XLI.  §  2,  (a)  Dig.  tit.  Delt,  G.  ,7.  '2  Price,  13.  West,  267. 

b  C  Lutw.  1413,  S.  C.  7  Price,  633. 

c  Id.  ibid.  6  3  Co.  I'i.  b.    and  see  Cro.  Jac.  450.  3 

<i  11  Co  92.  a.  Cro.  Eliz.  543.  4  Leon.  32.  Salk.  28C.  2  Saund.  70.   (a).  Com.  Dig.  tit 

e  Id.  ibid.  Lane,  23.  and  see  Weston  Ex-  Dell,  G.  2. 
tents,  32,  3.  265,  6.  h  Gilb.  Excheq.  124.  3  Salk.  2S6. 

'"  I3imb.  128.  and  sec  id.  24.  134.    Com. 
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they  were  not  sufficient  to  pay  the  debt,  then  to  inquire  of  and  extend 
the  lands,  &c.  and  to  talie  the  body  of  the  debtor^     This  writ,  (ac- 
cording to  the  opinion  of  lord  CoAre'',)   was  made  after  the  statute  33 
Hen.  Vlll.  c.  39.  §  50.  55.  but  that  opinion   was   doubted  by  lord 
chief  baron  Gilbert,  in  his  treatise  on  the  court  of  Exchequer*^ ;  be- 
cause the  writ  seems  to  have  been  so  contrived,  that  an   inquisition 
should  be  found,  whether  the  debtor  liad  any  goods  or  chattels,  and 
if  upon  the  inquisition  none  were  found,  then  to  extend  the  land,  and 
take  the  body  of  the  debtor  :    So  that  it  seems,  this  writ  might  have 
been  used  before   the  statute  of  Hen.   VIII.  without  any  violation 
of  magna  charta:  for  if  it  were  found  that  the  debtor  had  no  goods, 
they  might  seize  the  land,  and  take  the  body  ;  and  therefore  it  seems 
to  be  a  writ  that  was  used  upon  motion  to  the  court,  and  in  cases  of 
necessity,  before  the  statute  of  Hen.  VIII. :    But  since  that  statute, 
the  practice  has  been  to  issue  the  writ  of  extent,  in  its  present  form, 
to  levy  the   king's  debt  of  the  body  lands  and  goods   of  the  debtor 
absolutely,  without   any  previous    inquisition   touching  the   goods  : 
And  under  this  writ,  the  sheriff  may  in  strictness  seize  the  lands,  al- 
though the  goods  should  be  sufficient   to    satisfy  the  debt^     But   the 
court  of  Exchequer  will  not  make  an  order  for   the  sale  of  lands,  on 
the  statute  25  Geo.  III.  c.  35.  if  goods  sufficient  to  pay  the  debt  have 
been  seized  under  the  extent^. 

The  writ  of  extent,  at  the  suit  of  the  king,  is  either  in  chief  or  in 
aid.  An  extent  in  chief  is  an  adverse  proceeding  by  the  king,  for 
the  recovery  of  his  own  debt :  An  extent  in  aid  is  sued  out  at  the 
instance  and  for  the  benefit  of  the  debtor  to  the  crown,  or  his  surety, 
for  the  recovery  of  a  debt  due  to  himself:  in  the  former  case,  the 
king  is  the  real,  as  well  as  nominal  plaintiff;  in  the  latter,  he  is  the 
nominal  plaintiff  only*^.  On  a  judgment  in  scire  facias  for  the  king's 
debt,  or  on  an  information  for  penalties  in  the  court  of  Exchequer, 
the  regular  process  of  execution  is  an  extent  in  chief,  against  the 
body  lands  and  goods  of  the  defendant'' :  or  a  levari  facias  may  be 
issued,  with  a  capias  clause  for  taking  his  body' :  And,  in  the  case 
of  the  king,  there  need  not  be  any  scire  facias  to  revive  the  judg- 
ment, after  a  year  and  a  day*'.     So,  on  a  recognizance  to  the  king, 

a  2  Inst.  19.  Gilb.  Excheq.  126,  7.  ^  3  Price,  40.  West,  187,  &c.  225,  S.  C. 

•»  2  Inst.  19.  and  see  West,  76,  &c.  190.  g  West,  14.  and  see  8  Price,  683. 

c  Gilb.  Excheq.  127,  8.  '•  Append.  Chap.  XLII.  §  2, 

d  Id.tbid.    and  see  West,   2,   &c.    Man-  '  Gilb.  Excheq.  125,  6.  Ante,  1087. 

ning's  Law  o^  Extents,  516,  &c.  ^  2  Salk.  603.  and  see  Gilb.  Excheq.  166, 

e  West,  76.  80.  but  see  O.   Bridg.    474.  7.  1  Price,  393.  West,  316,  &c. 
3  Salk.  286. 
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if  it  be  clearly  forfeited,  an  extent  may  be  issued  in  tbe  first  instance, 
against  tlie  body  lands  and  c;oods  of  bis  debtor*. 

Tbe  king's  remedy,  for  tbe  recovery  of  specialty  debts,   is  governed 
by  the  statute  33  Hen.  VIII.  c  39''.  wbich  enacts,  tbat"  all  obligations 
*'  and    specialties,    wbicb  sball    be    made    for    any  cause  or  causes 
"  toucbing  or  in  any  wise  concerning  the  king's  most  royal  majesty, 
"  or  his  heirs,  or  to  his  or  their  use,  commodity  or  behoof,  shall   be 
"  made  to  his  highness  and  to  his  heirs,  kings,  in  his  or  their  name 
"  or  names,  by  these  words,  to  the  lord  the  king^  and  to  none  other 
"  person  or  persons  to  his   use,  and  to  be  paid  to  his  higlmess  by 
*'  these  words,  to  be  paid  to  the  said  lord  the  king,  his  heirs  or  ex- 
"  editors,  with  other  words  used  and  accustomed  in  common  obliga- 
"  tions  ;  and  that  all  such  obligations  and  specialties,  so  to  be  made, 
"  shall  be  good  and  effectual  in  the  law  to  all  intents  and  purposes, 
"  and  shall  be  of  the  same  nature,  kind,  quality,  force  and  effect,  to 
"  all  intents  and  purposes,  as  the  writings  obligatory  taken  and  ac- 
*'  knowledged  according  to  the  statute  of  the  staple  at  Westminster, 
"  had  at  any  time  before  the  making  of  that  act  been  taken,  used,  ex- 
"  ercised  and  executed,  against  any  lay  person  or  persons'*.  And  that 
"  all  such  obligations  and  specialties,  the  debt  whereof  not  being  paid 
"  nor  contented  in  the  life  of  the  king,  shall   come  remain   and  be  to 
"  the  heirs  or  executors  of  the  king,  at  the  free  liberty,  disposition, 
"  assignment  and  appointment  of  the  same  king,  to  whom  such  ob- 
"  ligations  or  specialties  shall  be  made  as  aforesaid'^.     And  that  all 
"  suits,  process,  judgments,  decrees  and  executions,  thereafter  to  be 
"  taken,  pursued,  or  given  for  the  king,  in  any  of  the  king's  courts 
"  mentioned  in  that  act,   of   or  upon  any  of  the  same  obligations, 
"  shall  be  of  the  same  or  like  strength,  force,  effect  and  intent  in 
"  tbe  law  to  all    purposes,    only  against  all    and    all  manner  such 
"  person  and  persons  as  are  bound  in  such  obligations  or  specialties, 
•<  as  well  spiritual  as  temporal,  and  against  their  heirs,  successors, 
"  executors  and  administrators,  and  every  of  them,  and  against  none 
''  other,  as  writings  obligatory  taken  and  acknowledged  according  to 
"  the  statute  of  the  staple  at   Westminster,  at  any  time  before  the 
"  making  of  that  act,  had  been  used  to   be  taken,  exercised  and  ex- 
"  ecuted,  against  any  lay  person    or    persons^."     On    this    statute, 
the   king    may  proceed    either    by  scire  facias,    which    is    the    or- 
<linary  mode  of  proceeding  when  the  debt  is  doubtful,  or  the  debtor 
solvent,  in  which  case  an  extent  is    the  ultimate    process    of   exe- 
cution ;  or,  upon  an  affidavit  of   his  insolvency,    and  that  the  debt 

a  Gilb.  Excheq.  165,  6.  c  §  51. 

b  §  50.  ^  \  53. 
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is  in  danger  oi'  being  losP,  and  the Jiat  of  the  chancellor,  or  one  of 
the  barons  of  the  Exchequer'',  the  king  uuiy  sue  out  an  immediate 
extent  in  chief'';  so  called,  from  its  being  issued  in  the  first  instance, 
without  the  intervention  of  a  scire  facias'^ :  And  this  latter  is  now 
become  the  common  mode  of  proceeding  on  a  bond,  against  the  pn'/t- 
iipal  debtor,  when  the  debt  is  in  danger ;  but  against  sureties,  it  is 
more  usual  to  proceed  by  scire  facias":  Though  if  a  scire  facias 
has  issued  on  a  bond,  an  immediate  extent  may  afterwards  issue,  on 
an  affidavit  of  danger ;  and  the  king  may  proceed  thereon  either  by 
scire  facias  or  extent,  or  by  both*.  It  seems  to  have  been  formerly 
liolden,  that  on  a  bond  or  recognizance  to  the  king,  conditioned  for 
the  performance  of  covenants  or  other  collateral  things,  a  scire 
facias  should  first  issue,  and  not  an  immediate  extent^  :  But  it  was 
afterwards  decided,  that  on  an  affidavit  of  danger,  and  that  the  con- 
dition of  the  bond  is  broken,  an  immediate  extent  may  issue  in  every 
case,  as  well  where  the  bond  is  for  the  performance  of  covenants  or 
other  collateral  acts,  as  where  it  is  fur  the  payment  of  a  sum  certain''. 
But  if  it  be  doubtful  whether  the  bond  or  recognizance  be  forfeited, 
then  it  seems  a  .scire  facias  is  the  proper  mode  of  proceeding'. 
And,  when  the  debtor  is  solvent,  the  king  has  not  an  election  to  pro- 
ceed against  him  either  by  extent  or  scire  facias,  but  the  latter  is 
the  only  course''. 

For  the  recovery  of  a  simple  contract  debt,  the  king  may  proceed 
either  by  action  of  debt\  or,  after  it  is  recorded,  by  scire  facias, 
or  extent.  But  it  is  a  rule,  that  writs  of  scire  facias  or  extent  must 
be  founded  on  matter  of  record  :  And  therefore,  before  a  scire 
facias  or  extent  can  be  issued  for  a  simple  contract  debt,  it  must 
first  be  recorded  ;  for  which  purpose  a  commission  issues  out  of  the 
court  of  Exchequer"",  under  which  an  inquisition"  is  taken,  to  find  the 
debt ;  and  the  inquisition,  when  returned,  becomes  a  matter  of  record". 
The  commission  to  inquire  of  the  king's  debts  is  of  great  antiquity, 
being  mentioned,  with  the  proceedings  thereon,  in  the  statute  of  Hut- 
landf ;    and  it  is  issued  by  the  clerk  in  court  to  the  crown%    and 

a  Append.  Chap.XLII.  §  3.  i  Gilb.  Exciieq.  166. 

^  ^d.   ^  i.  k  3  Price,  288.  29'2. 

c  Jd.  §  5.  and  see  West,  18.  47,  8.  Glib.  '  3  Inst.  136.  Com.  Dig.  tit.   Aclioii,  B.  1. 

Excheq.  168,  &c.  ^  Append.  Chap.  XLII.  §  6. 

d  West,  18.  n  Id.  §  7.  and  see  5  Price,   614.    for  the 

efiunb.  58.  and  see  Append.  Chap.  XLIII.  manner   of    finding    the   debt   due    to   the 
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^  S""^-  ''*•  o  M^est,  20. 

S  Rex  V.  BiJiap  of  Exeter,  West,  327.  p   10  Edw.  I.  §  8.  West,  21. 

h  Rex  V.  Moseley,    West,   325.   and   see  q  West,  21. 
Bunb.  203.  West,  47,  8. 
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v1irec(e(l  <o  (wo  commissioners,  who  are  authorized  to  inquire,  with  the 
assistance  of  a  jury,  whether  the  defendant  be,indebted  to  the  crown 
in  any  and  what  sum  of  money ;  and  to  return  the  inquisition  taken 
thereon  to  (he  court.  This  commission  is  always  executed  in 
Middlesex"' :  and  is  tested  in  the  name  of  the  chief  baron,  signed  by 
(he  kind's  remembrancer,  and  sealed  with  the  Exchequer  seal''.  It 
may  be  issued  and  tested  in  vacation,  but  must  be  returnable  in  term\ 
The  immediate  extent  however,  for  a  simple  contract  debt,  which  is 
founded  on  the  inquisition  taken  under  the  commission,  may  and 
constantly  does  issue  in  vacation,  before  the  commission  is  return- 
able ;  though  it  seems  the  commission  ought  to  be  actually  returned 
into  the  office  and  filed,  before  the  extent  issues^  No  notice  is  given 
to  the  defendant,  of  the  execution  of  (his  commission  ;  and  it  is  not 
usual  (o  adduce  any  evidence  of  (he  debt  before  the  jury,  except  the 
afiiilavit  made  for  the  purpose  of  obtaining  the  immediate  extent,  on 
which  alone  it  is  (he  j)rac(ice  for  the  jury  to  find  the  debf^. 

This  affidavit,  which  is  called  the  affidavit  of  danger,  must  state 
(he  debt  due  to  (he  crown,  in  what  manner  it  arose,  and  that  it  is 
in  danger  of  being  lost* ;  and  it  should  contain  not  only  a  general 
allegation  of  the  defendant's  insolvency,  but  also  some  particular  fact 
or  instance,  such  as  that  he  has  committed  an  act  of  bankruptcy,  or 
stopped  payment,  or  absconded,  or  that  a  docket  has  been  struck 
against  him',  &c.  This  affidavit  may  be  sworn,  either  before  a  baron 
of  the  Exchequer  in  town,  or  a  com.missioner  of  the  court  in  the 
country^.  The  fat,  which  is  the  warrant  or  authority  for  issuing  the 
extent,  may  be  obtained  at  any  time,  either  in  vacation  or  in  terra,  by 
application  to  the  chancellor  of  the  Exchequer,  or,  as  is  more  usual, 
to  one  of  the  barons'' ;  nor  is  any  motion  in  court  necessary  to  be 
made  for  it  in  term  time';  but  if  the  extent  be  for  a  bond  debt,  the 
bond  must  be  produced  to  the  chancellor  or  baron,  on  his  granting 
iheJiatK  The  commission  and  inquisition  thereupon,  if  the  debt  be 
by  simple  contract,  or  the  bond,  if  there  be  one,  being  taken,  with 
the  affidavit  of  danger,  to  the  chancellor  of  the  Exchequer,  or  one  of 
the  barons,  he  signs  his  name  on  the  back  of  the  commission,  which 
is  the  warrant  for  issuing  it'  ;  and  at  the  same  time  signs  the  Jiat  for 
an  extent,  at  the  foot  of  the  affidavit"".     It  is  said  to  have   been  de- 

"  West,  21.  (ej.  pend.  4,  &c. 

»>  Id.  22.  3  Price,  279.  ^  West,  54. 

c  jj  4g_  0^12.  ^  i'i-  -iS-  Apprnd.  Chap.  XLU.  §  9. 

d  y^  >22.  '   West,  49. 

e  Jd.5\.  k  /(/.  50.  (a).  290, 

f  Id.  52.  Append.  Chap.  XLII.  §  8.  And           '  5  Price,  278. 

for  other  forms  of  affidavits  nn(\JxaU  for  im-  »  West,  49. 

mediate  extents  in   chief,  see  West,  Ap- 
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cided,  that  an  extent  nnay  be  issued  on  an  inquisition  and  fiat,  eight 
years  old  ;  and  no  new  affidavit  or  Jiat  is  requisite,  nor  is  any  pro- 
ceeding, by  scire  facias  or  otherwise,  necessary  to  revive  such 
extent*. 

The  writ  of  extent  in  c/jfe/ issues  out  of  the  equity  side  of  the  court 
of  Exchequer'' ;  and  after  reciting  the  judgment,  recognizance,  bond, 
or  finding  of  the  simple  contract  debt  on  the  inquisition    taken  by 
virtue  of  the  commission,  commands  the  sheriff,  to  whom  it  is  di- 
rected, to  omit  not  by  reason  of  any  liberty,  but  to  enter  the  same,  and 
take  the  defendant ;  and  to  inquire  by  a  jury,  what  lands  and  tene- 
ments, and  of  what  yearly  values,  the  defendant  had  on  the  day  when 
he  first  became  debtor  to  the  crown,  or  at  any  time  since,  (or,  in  the 
case  of  a  simple  contract  debt,  what  lands,   &c.  he  now  hath,)  and 
what  goods  and  chattels,  and  of  what  sorts  and  prices,  and  what 
debts,  credits,  specialties  and  sums  of  money,  the  defendant,  or  any 
person  in  trust  for  him,  or  to  his  tise",  hath  in  his  bailiwick  ;  and  to 
appraise  and  extend  all  and  singular  the  said  goods  and  chattels, 
lands  and  tenements,  debts,   &c.  and  take  and  seize  the  same  into 
the  king's  hands.     It  then  directs  the  sheriff'  to  simimon  before  him 
such   persons  as  he  shall  tliink  j)roper,  and  examine  them  in  the 
premises,  and  to  return  the  writ  to  the  court ;  with  a  proviso,  that  he 
do  not  sell  the  goods  and  chattels,  till  he  shall  be  otherwise  com- 
manded*^.    This   writ,    like   the   commission    for    finding   a    simple 
contract  debt,  is  tested  by  the  chief  baron,  signed  by  the  king's  re- 
membrancer, and  sealed  with  the  Exchequer  seaP  :  Ant!  it  is  a  rule, 
that  an  extent  cannot  be  ante-dated  ;  but  must  bear  teste  on  the  day  it 
issues,  though  it  be  out  of  term  ;  for,  as  mentioned  above,  it  issues  out 
of  the  equity  side  of  the  Exchequer,  which  is  always  open^     The 
writ  is  always  made  returnable  on  a  general  return  day  ;  and  a  term 
must  not  intervene  between  the  teste  and  returns.     If  the  teste  of  the 
extent  be  mistaken,  it  may  be  amended  by  the  fiat  of  the  baron'': 
But  when  an  inquisition  taken  on  an  extent  has    been  quashed  for 
uncertainty,  it  is  necessary  to  issue  a  new  writ,  the  former  having 
been  returned'.     Before  or  after  the  return   of  the  first  extent,  any 
number  of    extents   may   issue,    with   the  same   teste   as    the   first, 

»  1  Price,  395.  d  Append.  Chap.  XLII.  §  2.  3.  10. 

•^  2  Str.  749.  Gilb.  Rep.  222.  Bunb.  164.  e  ^^^5^,  ,,q^ 

^•^-  <^2  Str.  749.  Gilb.  Rep.  222.  Bunb.  164. 

<=  The  words   in  italics  were  inserted,   in  S.  C. 

consequence  of  a  rule  of  court  made  in  May  g  West,  58. 

1712.  See  Book  of  Orders,  No.  99.  Man.  L.  '>  Id.  59. 

Ejc.  Append.  234,  *3  Price,  269. 
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that  is,  the  date  of  the  fiat :  If  they  issue  before  the  return  of  the 
first  extent,  they  may  issue  as  a  matter  of  course  ;  if  they  do  not  issue 
till  after  the  return  of  the  first  extent,  a  motion  must  be  made  in  court 
to  obtain  them,  on  an  affidavit  of  the  circurastances^  And  any 
number  of  extents  may  issue  into  different  counties,  at  the  same  time^ 
On  the  writ  of  extent,  it  is  the  duty  of  the  sheriff  to  take  the  body 
of  the  defendant,  unless  directed  to  the  contrary  ;  and  as  it  contains, 
like  all  other  process  at  the  suit  of  the  crown,  a  non  omittas  clause, 
the  sheriff  may  enter  any  liberty,  for  the  purpose  of  executing  it.  lie 
may  also,  if  the  doors  be  not  open,  break  the  party's  house,  either  to 
arrest  him,  or  to  take  his  goods  :  but  before  he  breaks  it,  he  ought  to 
signify  the  cause  of  his  coming,  and  make  request  to  open  the  doors'^. 
The  defendant  being  taken  under  an  extent,  cannot  be  bailed*^ :  And 
the  king  not  being  bound  by  the  bankrupt  laws,  or  insolvent  debtor's 
acts',  a  certificated  baiikrui)t,  or  person  discharged  under  an  insolvent 
act,  is  not  entitled  to  his  discharge  out  of  custody  under  an  extent*^, 
even  in  aid" :  And  for  a  similar  reason  it  is  holden,  that  a  bankrupt  is 
not  entitled  to  be  discharged,  by  virtue  of  the  statute  5  Geo.  II.  c.  30. 
when  arrested  on  an  extent  during  the  time  of  privilege''.  But 
where  a  bankrupt  was  arrested  on  a  writ  of  extent,  while  actually 
attending  to  give  evidence  before  commissioners  of  bankrupt,  the 
chancellor,  we  have  seen',  discharged  him,  as  being  privileged  from 
arrest  at  common  law.  A  party  in  custody,  however,  may  obtain  a 
habeas  corpus,  to  be  brought  up  at  his  own  expense,  to  attend  the 
trial  of  his  cause,  under  special  ci^icumstances,  as  where  his  identity  is 
in  question''.  When  the  crown  is  concerned,  the  courts,  we  may 
remember',  will  not  in  general  change  the  custody  of  its  debtor,  with- 
out the  express  consent  of  its  officers  :  And  the  practice  is  said  to  be, 
for  the  crown  to  take  its  debtor  out  of  any  other  custody  ;  but  the 
subject  never  takes  his  debtor  out  of  the  crown's  custody,  without  the 
consent  of  the  attorney  general"',  even  for  the  purpose  of  surrendering 
him  in  discharge  of  his  bail  in  another  action" :  Nor  are  the  bail  en- 
titled to  an  exoneretur,  on  the  ground  that  the  defendant  has  been 
taken  under  an  extent,  and  that  the  crown  will  not  consent  to  a 
render". 

a  Parker,  35.  176.  282,  3.  West,  59.  but       see  West,  95.   Mau.  L.  Ex.  534. 

see  7  Price,  23S.  '  Ante,  203. 

•»  West,  59.  "^  1  Price,  403. 

c5  Co.  91.  b.  '  Ante,  239. 

d  West,  73.  83.  ""  West,  95. 

«  Id.  95.  and  see  8  Price,  671.  "5  Taunt.  503.     Barnes,   223.    but   see 

^  1  Atk.  262.  and  see  8  Price,  671.                 West,  91. 

e  Bunb.  202.  pi.  279.  °  5  Taunt.  503.  1  Marsb.  166.  S  C.  Anle, 


*>  Id.  Ex  parte  Temple,  1  Rose,  22.  and 
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The  next  step  to  be  taken  by  the  sheriff*,  or  the  first,  if  the  de- 
fendant cannot  be  found  or  is  not  meant  to  be  arrested,  is  (o  impanel 
a  jury,  to  inquire  as  to  the  <lefendant's  lands  and  tenements,  goods 
and  chattels,  &c. ;  for  which  purpose  he  is  required  to  summon  wit- 
nesses on  the  part  of  the  crown  ;  and  if  they  do  not  attend,  the  court 
of  Exchequer  will  attach  them" :  and  a  witness  must  answer  all 
questions,  even  though  against  his  own  interest,  so  as  they  do  not 
subject  him  to  any  penalty  or  forfeiture^  On  the  taking  of  an  in- 
quisition upon  a  writ  of  extent,  all  persons  claiming  an  interest  in  the 
property  sought  to  be  extended  may  appear,  and  produce  evidence, 
and  cross  examine  the  witnesses  for  the  crown*^ ;  and  for  that  purpose 
the  claimant  may  apply  to  the  court,  for  an  order  to  give  reasonable 
notice  of  the  execution  of  the  wrif* :  But  in  ordinary  cases,  no  notice 
is  given  of  its  execution. 

The  lands  of  a  debtor  or  accountant  (o  the  crown  v\ere  liable  to 
the  debt  at  common  law,  as  well  as  his  body  and  goods^ :  And  under 
an  extent,  the  crown  may  take  not  only  the  legal  estate  of  its  debtor, 
but  also  trust  estates*^,  or  an  equity  of  redemptions :  But  copyhold 
estates  cannot  be  taken  under  it**.  If  Uie  extent  be  against  several, 
the  lands  of  all  or  any  of  them  are  liable  to  be  seized,  as  appears  by 
the  form  of  the  writ'.  The  time  from  which  lands  are  bound,  de- 
pends on  tlie  nature  of  the  debt  to  the  crown  ;  which,  we  have  seen% 
is  either  of  record  or  not  of  record.  Debts  of  record  are  founded  on 
judgments  or  recognizances,  or  inquisitions  taken  and  returned  on  com- 
missions for  simple  contract  debts  :  Judgments  bind  the  lands,  from  the 
first  day  of  the  term  of  which  they  are  recorded';  recognizances,  from 
the  caption,  or  time  they  are  entered  into*"  :  And  it  seems  that  simple 
contract  debts,  found  on  a  commission,  bind  the  lands  from  the  time 
of  their  becoming  of  record,  on  the  return  of  the  inquisition".  If  the 
king's  debt  be  prior  on  record,  it  binds  the  lands  of  the  debtor,  into 

«  Parker,  269.  and  see  k/.  271.  '  Dyer,  224,  5.  8  Co.   171.  2  Rol.  Abr. 

•>  Parker,  270.  and  see  stat.  46  Geo.  III.  136,  7.  and  see  Gilb.  Excheq.  88.  Bac.  Abr. 

c.  37.  tit.  Erenitinn,  K.  2  Wms.  Saund.  7.  (5).  70. 

c  l^iinb.  23'3.  3  Price,  454.  West,  67,  &c.  (e).  West,   123.     But  it  is  said,  that  if  a 

530,  &c.  S.  C.  and  see  see  stat.  1  Hen.  VIII.  farmer  of  the  king:  do  not  pay  his  rent,  and 

c.  8    made  perpetual  by  3  Hen.  VIII.  c.  2.  the  king  recover  it  in  debt,  his  land  which 

"J  1  Vez.  269.  he  had  on  the  day  of  the  writ  brought  and 

e  3  Co.  12.  b.  Cro.  Jac.  450.  3  Salk.  286.  after,   into  whose  hands  soever    it  comes, 

2  Wms.  Sannd.  70.  (d.)  Ante,  1089.  shall  be  put  in  execution.  19  Hen.  VI.  38. 

f  West,  129.  B.  2  Rol.  Abr.  157. 

g  Forrest,  162.   1  Price,  Q07.  m  Gilb.  Excheq.  83,  4.   and  see  2  Wms. 

h  Parker,  195.  Sannd.  7.  (5.)  and  the  cases  there  cited. 

«  Append.  Chap.  XLII.  §  ^.  West,  136.  "  WightH'.  44.  and  see  West,  128,  9. 

!t  Anle,  1089. 
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whose  hands  soever  they  come  ;  because  it  is  in  tlie  nature  of  an 
original  feudal  charge  upon  the  land  itself,  and  therefore  must  bind 
every  one  that  claims  under  it ;  and  an  execution  may  be  taken  out 
for  such  debt,  though  an  elegit  may  have  been  issued  at  the  suit  of 
a  subject* :  but  if  the  lands  were  aliened,  in  the  whole  or  in  part,  as 
by  granting  a  jointure  before  the  debt  contracted,  such  alienee  claims 
prior  to  the  charge,  and  in  that  case  the  land  is  not  bound''. 

Bonds  to  the  king  bind  the  lands,  from  the  time  they  are  entered 
into,  by  force  of  the  statute  33  Hen.  VIII.  c.  39"^.  Simple  contract 
debts  do  not  seem  to  have  bound  the  lands  at  common  law,  before 
they  were  recorded,  on  a  commisssion  for  that  purpose,  unless  they 
were  due  from  known  public  officers  and  accountants  of  tbe  crown  ; 
in  which  case,  they  seem  to  have  always  bound  the  lands  of  the 
debtor,  from  the  tiine  when  those  debts  accrued''.  And,  by  the 
statute  13  Eliz,  c.  4.  §  1.  "all  lands,  tenements,  profits,  commodities, 
"  and  hereditaments,  which  any  treasurer  or  receiver  of  the  courts  of 
"  Exchequer,  &,c.  or  other  officers,  &c.  therein  mentioned,  then  had, 
"  or  at  any  time  tiiereafter  should  have,  within  the  time  whilst  he  or 
"  they,  or  any  of  them,  should  remain  accountable,  should,  for  the 
*'  payment  and  satisfaction  unto  the  Queen's  majesty,  her  heirs  and 
"successors,  of  his  or  their  arrearages,  at  any  time  thereafter  to  be 
"  lawfully,  according  to  the  laws  of  {his  realm,  adjudged  and  deter- 
*'  mined  upon  his  or  their  account,  (all  his  due  and  reasonable  peti- 
"  tions  being  allowed,)  he  liable  to  the  j)ayment  thereof,  and  be  put 
"  and  had  in  execution  for  the  payment  of  such  arrearages  or  del)ts, 
"  to  be  so  adjudged  and  determined  upon  any  such  treasurer,  &c., 
"  in  like  and  as  large  and  beneficial  manner,  to  all  intents  and  pur- 
"  poses,  as  if  the  same  treasurer,  &c.  upon  whom  any  such  arrear- 
"  ages  or  debts  should  be  so  adjudged  or  determined,  had,  the  day 
*'  he  became  first  officer  or  accountant,  stood  bound  by  writing  obli- 
"  gatory,  having  the  effect  of  a  statute  of  the  staple,  to  lier  majesty, 
*'  her  heirs  or  successors,  for  the  true  answering  and  payment  of  the 
"  same  arrearages  or  debts."  By  this  latter  statute,  debts  due  from 
the  officers  enumerated  therein,  bind  the  lands,  if  incurred  at  any  time 
during  their  continuance  in  office,  from  the  time  of  entering  into  the 
same. 

By  the  statute  33  Hen.  VIII.  c.  39.  §  74.  "  if  any  suit  be  com- 
"  menced  or  taken,  or  any  process   awarded  for  the  king,  for  the 

*  2  Rol.  Ahr.  156,  7.  Gilb.   Excheq.  88.  138,  &c.  Man.  L.  Ex.  536,  &c. 

91.    Bac.   Abr.  tit.  Execution,    K.   2  Wms.  c  §  30.  and   see  Gilb.   Excheq.  88,  &c. 

Saund.  70.  fej.  Bac.  Abr.  tit.  Execulion,  K.   2  Str.  754,  2 

h  2  Rol.  Abr.  136,7.  Gilb.   Excheq.  91.  Wms.  Sautid.  70. /'e^. 

B»c.  Abr.  tit.  Execution,  K.  and  see  West,  d  West,  123. 
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"  recovery  of  any  of  his  debts,  then  the  same  suit  and  process  shall 
"  be  preferred  before  the  suit  of  any  person   or  persons  ;  and  that 
"  the  king,  his  heirs  and  successors,  shall  have  first  execution  against 
"  any  defendant  or  defendants,  of  and  for  his  said  debts,  before  any 
"  other  person  or  persons  ;  so  alrvays  that  the  king's  suit  be  taken 
"  and  commenced,  or  process  awarded  for  the  said  debt,  at  the 
**  king's  suit,  before  judgm,ent  given  for  the  said  other  person  or 
"  persons''.''''     This  clause  of  the  statute  is  not  confined  in  its  opera- 
tion to  bond  debts  only,  but  extends  to  all  debts   and  executions  at 
the  suit  of  the  king'':   And  it  is  holden  to  be  restrictive  upon  the  old 
prerogative,  and  intt  oductive  of  a  new  law  ;  for  ita  quod,  so  always 
that  the  king's  suit,  §fc.  make  a  condition  precedent,  and  a  limita- 
tion :  Hence  therefore,  a  judgment  and  execution  executed  by  elegit, 
before  any  suit  or  process  commenced  by  the  king  shall  be  preferred 
to  the  extent  of  the  king,  issuing  on  a  bond  debt,  bearing  date  before 
the  subject's  judgment,  and  assigned  to  the  king  before  the  subject's 
execution^.     On  the  other  hand,  if  the  crown  suit  be  commenced,  or 
fat  for  an  extent  granted,  before  judgment  given   for  the  subject, 
the  execution  of  the  crown  is  to  be  preferred'' :  And  it  is  said,  that  if 
the  subject's  debt  be  by  statute  staple  or  judgment,  prior  to  the  king's 
debt,  and  the  king  extend  the  lands  first,  the  subject  shall   not,  by 
any  after  extent,  take  them  out  of  his  hands^     So,  if  after  an  extent 
on  such  judgment,  the  king's  extent  come  before  the  subject  has  the 
possession  delivered  to  him    by  a  liberate,  the  king's  extent  shall,  it 
is  said,  be  preferred,  and  the  subject  wait  till  the  king's  debt  be  satis- 
fied*'.    So,  lands  bargained   and  sold  by  commissioners  of  bankrupt 
to  the  assignees,  may  it  seems  be  taken  under  an  extent,  the  teste 
of  which  is  subsequent  to  the  bargain  and  sale,  but  prior  to  the  enrol- 
ment^. 

With  respect  to  personal  property,  it  is  holden  that  under  an 
extent,  all  the  goods  and  chattels  of  the  crown  debtor,  whether  real 
or  personal,  may  be  taken,  except  things  necessary  for  the  support  of 
himself  and  his  family'' ;  and  also  except  beasts  of  the  plough,  if 
there  be  other  chattels  sufficient".  Chattels  real,  as  terms  for  years, 
estates  by  elegit,  &c.  may  be  either  extended  at  their  yearly  value, 
as  lands  of  the  debtor,  or  appraised  at  a  gross  price,  as  part  of  his 

a  See  2  Wms.  Saund.  70.  e.  f.  &c. 

b  7  Co.  18  b.  f  Gilb.  Excheq.  91,  2.  but  see  West,  154, 

*^Harclr.  23.  and  see  Gilb.  Excheq.  91.  &c. 

West,  160.  but  see  Dyer,  C7.  b.  2  Wms.  e  West,  149. 

Saund.  70.  /.  ii  o,  RqI.  Abr.  160.  1.  5. 

d  West,  102.  and  see  16  East,  278.  (a).  '  Jd.  ibid.  Com.  Di^.  tit.  Belt,  G.  3. 

e  Glib.  Excheq.  91.  but  see  West,  161, 
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goods  and  chattels* :  In  either  case  they  are  bound,  hke  other 
chattels,  from  the  teste  of  the  extent  only"".  Under  an  extent  against 
several,  the  separate  goods  of  each  may  be  taken,  as  appears  by  the 
form  of  the  wnt^ :  And,  upon  an  extent  against  one  partner,  the 
crown  may  seize  goods  being  the  property  of  the  partnership  :  but 
the  crown  can  sell  the  interest  only  of  the  jjartner  against  whom  the 
extent  issues,  which  is  his  share  of  the  surplus,  after  payment  of  the 
partnership  debts'^.  The  jury  therefore  ought,  in  a  case  of  this  kind, 
to  return  the  goods  seized,  as  the  |)roperty  of  the  partnership*. 

An  extent  for  the  king's  debt  binds  the  property  of  his  debtor's 
goods,  into  whose  hands  soever  they  come,  from  the  teste  of  the  writ, 
orjiat  of  the  baron  on  which  it  issues^ :  For  though  by  the  statute  29 
Car.  II.  c.  3.   §  16.  no  execution  shall  bind  the  property  of  goods, 
but  from  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  yet  this 
statute  does  not  extend  to  the  king,  who  is  not  named  therein^ :  And 
as  no  laches  are  imputable  to  the  king,  he  is  not  it  seems  bound  by 
an  intervening  sale  in  market  overt^.     But  a  warrant  from  commis- 
sioners of  taxes  does  noti)ind  the  goods,  until  it  be  actually  executed 
by  seizure'  :  And  when  goods  are  bond  Jide  sold,  or  fairly  assigned 
by  the  king's  debtor  to  trustees  for  the  benefit  of  his  creditors,  before 
the  teste  of  the  extent,  they  cannot  be  taken  under  it ;  even  though 
the  debtor,  in  the  latter  case,  was  a  trader  within  the  bankrupt  laws, 
and  the  assignment  was  an  act  of  bankruptcy,  and  void  as  against  the 
assignees'".      But   goods  fraudulently  conveyed    away  to   defeat  the 
execution,  may  be  taken   under  an  extent,  as   well  as   under  a  fieri 
facias^.      A.  factor,  to  whom  goods  have  been  sent  for  sale,  and  who 
has  accepted  bills  of  exchange,  drawn  on  him  by  his  principal,  to  the 
amount  of  their  value,  has  a  lien  on   such   goods,  and  the  purchase 
money  ;  which  lien  is  available  against  the  crown,    where   the  goods 
or  money  have  been  seized  under  an  extent  against  the   principal,  for 
a  debt  due  to  the  crown™.     So,    goods  pawned  or  pledged    before  the 
teste  of  an  extent,  cannot  be  taken  under  it ;  because  the  pawnee  or 

*  8  Co.  171.  543,  &c. 

^  Id.  ibid.  Man.  L.  Ex.  542.  K  W.  Jon.   202.  Gilb.  Excheq.  90.   Bac. 

c  Append.  Chap.  XLII.  §  5.  West,   117.  Abr.  tit.    Execution,   K.  Biinb.  202.  3  Atk. 

169.  Ante,  1096.  739.   1  Ves.  196.  Co.  B.  L.  358,  9. 

^  Wightw.  51.  h  See  West,    96.  Man.   L.  Ex.  545.  and 

e  West,  117.  the  cases  there  cited. 

f  8  Co.    171.  2  Rol.  Abr.  156,   7.  7  Vin.  »    2  Str.  978. 

Abr.  104.  West,  327.  S.   C.  Gilb.  Excheq.  ^  3   Price,    6.    West,  115.  S.  C.  and  for 

90.  Bac.  Abr.  ixt.  Execution,  K.  Bunb.    39.  the  pleadings  in  this  case,  see  id.  Append. 

2  Str.  754.  Gilb.   Rep.  222.  S.  C.   Parker,  111. 

123.2    Blac.   Rep.    1251.    5   Price,   428.  '  West,  115,  16.  Ante,  \Q\3,  &>.c. 

453,  4.  and  see  West,  96,  7.  Man.  L.  Ex.  "'  b  Price,  369. 
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bailee  has  a  special  property  in  them* ;  nor,  for  the  same  reason, 
^oods  demised  or  let  to  another  for  a  term  certain,  during  the  term*: 
But  it  seems  that  goods  pawned  l)efore  the  teste  of  the  extent  may  be 
taken  as  against  the  pawnee,  on  satisfaction  of  the  pledge''  :  and 
after  the  extent,  a  pawnee  of  goods  cannot  safely  re-deliver  them  to 
the  pawner ;  for  the  interest  of  the  latter  is  bound  by  the  teste  of 
the  wrif^. 

The  property  of  goods,  though  bound,  not  being  altered  by  a  dis- 
tress for  rent,  until  the  goods  are  actually  sold,  it  has  been  determined, 
tliat  an  extent  against  the  king's  debtor,  tested  after  a  distress  taken 
for  rent,  with  notice  to  the  tenant,  and  aj)praisement  of  the  goods, 
but  before  sale,  shall  prevail  against  the  distress** :  And  the  crown,  we 
have  seen*,  is  exempted  from  the  operation  of  the  clause  in  favour  of 
landlords,  in  the  statute  8  Anne,  c.  14.  by  an  express  provision; 
which  has  been  holden  to  apj)ly  to  extents  in  aid^.  So  the  crown,  not 
l)eing  named  in  the  acts  relating  to  bankrupts,  is  not  bound  by  them  ; 
and  as  the  bankru])t's  property  is  not  altered  before  assignmrnt,  the 
commissioners  having  only  a  power  to  assign  it,  an  extent  will  bind 
the  property  of  the  bankrupt  from  (he  teste  of  the  writ,  until  an  ac- 
tual assignment  by  the  commissioners^  :  And  if  the  extent  and  assign- 
ment he  hoth  tested  on  (he  same  day,  the  crown  it  seems  shall  be  pre- 
ferred''. But  where  goods  taken  under  a  distress  for  rent  are  sold', 
or  the  goods  of  a  bankrupt  assigned  by  the  commissioners'',  before 
the  fcsie  of  an  extent,  they  cannot  be  taken  under  it;  because  the 
property  in  these  cases  is  a!)Solutely  transferred  to  third  persons  :  and 
a  j)rovisional  assignmen(  is  sufficient  (o  bar  the  crown'. 

In  the  case  of  an  execution,  it  is  a  rule,  that  when  the  king  and  a 
subject  stand  in  equal  degree,  and  the  property  of  (he  debtor  remains 
unaltered,  the  king's  prerogative  must  prevail'".     Quando  jus  domini 

•  Bro.  Abr.  tit.    Pledges,  pi.    28.   Parker,  &  E.ist,  259.  j^nte,  1054.  but  sec  Biinb.  5. 

JI8,  19.   and  see  7   Durnf.  &  East,    11,  12.  semb.  contra. 

15  East,  6ii7.  5   n.uii.&  Aid.  826.  6  2  Show.  481.  7   Vin.  Abr.   104.  West, 

b  Bro.  Abr.  lit.  PMges,  pi.  2S.  f.it.  E.recu-  327.  S.  C.    Bunb.  33.  202,  2  Str.  978.  Par- 

li<n,  pi.  107.    and  see  8   Eas;,    476.   479.  ker,  126.  and  see  Co.  B.  L.  7  Ed.  358,  9. 

Aile,  1042.  h  2  Show.  481.    Ennb.   33.   Parker,  126. 

c    I  Bulst.  29.  and  see  Man.  L    Ex    545.  West,  115. 

d  Bunb.  42.269.  Parker,  112.    141.  and  ;  Parker,  118. 

see  Bradby  on  Distresses,  117.  ''  2  Show.  481.  7  Vin.  Abr.   104.  West. 

e  Anh,  \0b^^,  4.  327.  S.  C.  Bunb.  53.  202.  2  Str.  978.  Par- 

'  2  Price,  17.    f>   Price,  19.  Ante,    1054.  ker,  126.  and  see  West,  115.  Man.  L.  Ex. 

But  the  goods  of  a  tenant  are  it  seems  liable  544. 

to  satisfy  a  year's  rent,  notwithstanding  an  '  1  Atk.  9b.  and  see  14  Ves,  87. 

outlaury  in  a  civil  suit. Bunb.  194.7  Durnf.  "'  4  Durnf.  &  East,  411. 


BY    EXTENT    IN    CHIEF.  liOl 

regis  et  subditi  insimul  concurrunt,  jus  regis  prte/erri  clebet^  : 
therefore,  if  an  extent  at  the  suit  of  the  crown  be  tested  before  or  on 
the  day  of  delivering  the  subject's  execution  to  the  sheritr,  the  former 
shall  have  the  preference^  But  it  has  been  doubted,  whether  goods 
are  liable  to  an  extent,  issued  for  the  debt  of  the  crown,  after  they 
have  been  taken  by  the  sheriff  under  a.  Jieri  facias,  and  before  they 
are  sold.  On  the  one  hand  it  is  said,  that  as  by  the  common  law, 
abridged  as  it  is  by  the  statute  of  frauds,  the  property  of  the  debtor's 
goods  is  bound  by  the  delivery  of  the  writ  to  the  sheriff,  there  then 
remains  no  property  in  the  debtor,  on  which  the  prerogative  of  the 
crown  can  attach'^ :  and  accordingly  it  has  been  determined,  in  the 
courts  of  King's  Bench'^  and  Common  Pleas',  that  if  goods  be  taken 
in  execution,  on  a  fieri  facias  against  the  king's  debtor,  and  before 
they  are  sold  an  extent  issues  at  the  king's  suit,  grounded  on  a  bond 
debt,  and  tested  after  the  delivery  of  the  fieri  facias  to  the  sheriff, 
these  goods  cannot  be  taken  upon  the  extent.  But  on  the  other 
hand  it  seems,  that  by  the  ancient  prerogative,  the  crown  was  entitled 
to  priority  of  execution  ;  and  must  have  been  first  satisfied  its  debts, 
before  the  subject  could  have  taken  out  any  execution  at  all  :  and 
though  the  property  of  goods  be  so  far  bound  by  the  delivery  of  the 
writ  to  the  sheriff,  that  as  between  subject  and  subject,  it  determines 
the  question  of  priority,  yet  as  against  the  crown,  it  is  said,  the 
property  is  not  altered,  until  it  be  actually  sold  ;  and  accordingly  it 
has  been  determined  by  the  court  of  Exchequer,  that  if  an  extent 
issue  against  the  king's  debtor,  whilst  the  goods  remain  in  the  sheriff's 
hands  on  a  fieri  facias,  and  before  they  are  sold,  though  the  extent 
be  not  tested  till  after  the  delivery  of  the  fieri  facias  to  the  sheriff, 
the  king  is  entitled  to  the  preference*^:  And,  in  the  King's  Bench, 
process  sued  out  by  the  crown  against  a  defendant  to  recover  penalties, 
upon  which  judgment  for  the  crown  is  afterwards  obtained,  entitles 
the  king's  execution  to  have  priority,  within  the  statute  33  Hen. 
VIII.  c.  39.  §  7i.  before  the  execution  of  a  subject,  issued  on  a 
judgment  recovered  against  the  same  defendant  prior  to   the  king's 

a  9  Co.  129.1).  Chief   Baron,   and  Graham  Sf  Garrow    Ba- 

^  Id.  iljid.  rons,    W^iod     Baron   dissenlit/Ue  :    and  see 

"  4  Duraf.  &    East,  41 1.  but  see  West,  Dyer,  61. b.  i  Rol.  Rep.  'i95.  Comb.  432.  2 

101.  104.  Show.  481.  Biinb.  8.  Parker,  262.  I  Bur.  36. 

«  Roiki  v.  Dayrell,  4  Durnf.  &  East,  402.  West,  93,  &c.  8  Price,  374,  &c.    This  point 

^  Uppom.  V.  Sumner,  2  Blac.    Rep.  \2b\.  came  before  the  court  of  King's  Bench,  on 

and   see  3   Mod.  23G.  Comb    123.  Parker,  a  special  verdict,  in  the  case  of  Thurston  v, 

262.  Com.  Dig.  lit.  Dell,  G.  8.  Mills,16  East,  234.  but  was  not  determined, 

f  Rex  V.  IVelUS;  Allnutt,   16    East,  273.  the  case  beinjj  decided  on  the   form  of  the 

6  Price,  114.  144.  8  Price,  293. per  RUiunh  action. 
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jiuliTTient,  but  susequent  to  the  commencement  of  the  king's  process  ; 
the  king's  writ  of  execution  having  been  delivered  to  the  sheriff,  be- 
fore the  actual  sale  of  the  defendant's  goods  under  the  plaintiff's  exe- 
cution^  But  an  extent  delivered  to  a  sheriff,  on  the  day  on  which 
goods  seized  under  a  Jieri  facias  were  sold  and  delivered  to  the 
purchasers,  but  which  extent  was  delivered  subsequently  to  the  sale 
and  delivery  of  the  goods,  is  not  entitled  to  priority  over  the  writ  of 
fieri  facias^. 

Debts  owing  to  the  king's  debtor  may  be  found  under  an  extent', 
whether  due  on  record   or  specialty,  or  only  on    simple  contract** : 
And  it  is  now  the  constant  practice  to  find   debts  due  to  the  king's 
debtor,  on  bills  of  exchange  and  promissory  notes^ ;  though  it  was 
formerly  otherwise'^.      And,  under  an  extent  against  several,  debts 
due  to  any  one  of  them  may  be  founds ;  or,  under  an  extent  against 
one,  debts  due  to  that  one  and  others  jointly^.     Debts  are  in   general 
bound,  in  like  manner  as  goods  and  chattels,  from  the  teste  of  the  ' 
extent'' ;  and  therefore,  a  mere  assignment  of  a  debt  to  the  assignees 
of  a  bankrupt,  between  the   teste  of  the  extent  and  caption   of  the 
inquisition,  will  not    discharge    the  debtor,  as  against  the  crown*"  : 
but  the  payment  of  a  debt  to  the  crown   debtor,  after  the  issuing  of 
the  extent  and  before  the  caption  of  the  inquisition,  will  discharge 
the   party   paying  it,    without   notice   of  the  crown    process'.      So, 
payments  of  money  made  boiia  fide  by  the  crown  debtor,  before  the 
caption  of   the   inquisition,  are  it  seems   good   payments  ;    and   the 
money  cannot  be  recovered  back  from  the  creditors,  to   whom  it  has 
been  so  paid*^. 

The  sheriff  is  required  by  the  writ  of  extent,  to  seize  and  take  intO' 
the  king's  hands,  all  and  singular  the  goods  and  chattels,  lands  antlf 
tenements,  debts,  credits,  specialties  and  sums  of  money,  appraised 
and  extended  by  him  under  the  same  ;  and  it  is  said  to  be  his  duty  to 
seize  all  the  defendant's  goods,  though  a  part  only  would  be  sufficient 
to  satisfy  the  debt'  ;  and  also  to  seize  his  lands,  though  he  have  goods 

a  1  East,  338.  and  see  8  Price,  304.  g  hi.  170.  5    Price,   464.  7  Price,  570. 

•>  1  Gow,   59.  3  Moore,   740.   1  Broil.   &  S.  C.  in  Error. 

Bing.  370.  S.   C.   and  see  1  Chit.  Rep.  643.  '»  7  Vin.  Abr.  104.  West,  327.  S.  C. 

(a).  Ante,  1057.  «  Bunb.   265.  West,  329.  S.   C.  and  see 

«=  21  Hen.  VII.  12.  16.   Godb.  291.  id.    162,  3.  Man.  L.  Ex.   546,   7.  8  Price,, 

d  Godb.  296.  576.  but  see  2   Price,  396.   West,   163,  4. 

e  West,   27,    8.   164,    5.     And  as  to  the  S.  C. 

mode  of  finding   bills  or    notes,  when  they  **  West,  172,3.  Man.  L.  Ex.  548. 

are  not  due  at  the  time  of  taking  the  inqui-  '  West,  75.  but  see  Man.    L.  Ex.  549, 

sition,  see  id.  165,  &c.  50. 

*■  Id.  1 69. 
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sufficient  for  that  purpose^ :  in  which  respect  an  extent  differs  from 
an  elegit,  upon  which,  if  the  goods  and  chattels  are  sufficient  to 
satisfy  the  plaintiff's  demand,  the  sheriff,  we  have  seen'',  ought  not  to 
extend  the  lands.  But  when  goods  and  chattels  of  the  debtor  have 
been  seized  on  an  extent,  to  an  amount,  according  to  the  appraise- 
ment, beyond  what  is  sufficient  to  satisfy  the  debt  due  to  the  crown, 
the  debtor's  lands  cannot  be  sold*^.  The  seizure  of  the  lands  is  merely 
nominal ;  and  the  sheriff  does  nothing  but  find  them,  through  the 
medium  of  a  jury,  which  finding  is  in  effect  the  seizure"^ :  and  the 
sheriff  is  directed  only  to  seize  the  goods,  and  not  to  sell  them,  under 
the  extent,  as  appears  by  the  proviso  at  the  end  of  the  writ^.  The 
sheriff  has  no  power,  on  an  extent  against  the  crown  debtor,  to  collect 
or  levy  the  debts  due  to  him*^;  he  is  merely  to  seize  them,  which 
seizure  is  a  seizure  in  laws ;  and  if  he  receive  such  debts,  he  cannot 
make  it  the  ground  of  a  charge  for  poundage^ 

The  inquisition  taken  by  the  sheriff,  under  an  extent,  is  an  office  of 
intituling,  not  of  information  or  instruction  merely'^.  It  must  there- 
fore be  direct,  positive,  and  traversable.  But  it  need  not  state  the  in- 
terest of  the  parties,  with  the  precision  required  in  a  plea :  Thus,  a 
particular  estate  may  be  found,  without  shewing  from  what  it  is  de- 
rived. The  inquisition  must  find  facts,  and  not  evidence;  and  it 
should  not  be  argumentative.  Finding  a  matter  of  law  is  sur- 
plusage ;  which  does  not  however  destroy  the  effect  of  that  which  is 
properly  stated'.  The  inquisition  is  annexed  to  the  sheriff's  return, 
which  should  regularly  be  filed  in  the  king's  remembrancer's  office, 
on  the  quarto  die  post  of  the  return  day"" ;  though  it  may  be  filed 
before,  when  it  is  desirable  to  institute  any  further  proceedings, 
founded  not  upon  the  return  of  the  extent,  but  upon  the  inquisition, 
as  to  issue  an  extent  in  the  next  degree'.  Specialties  used  formerly 
to  be  annexed  to  the  inquisition,  and  returned  with  it ;  but  the  sheriff 
now  usually  keeps  them,  till  called  upon  to  deliver  them  to  the  solicitor 
for  the  crown"". 

»  West,  76.  80.  but  see  O.  Bridg.  474.  3  title  before  ;  the  other  is,  when  the  estate 

Salk.  186.  Arile,  1090.  is  lawfully  in  the  king  before,  but  the  par- 

''  Anle,  1074.  ticularity   of  the  land    does  not  appear   of 

*  3  Price,  40.  Anle,  1090.  record,  so    that   it  may  be  put  in  charge: 

^  West,  74.  The  first  of  these  is  called  the  otflce  of  in- 

®  Append.  Chap.  XLII.  §  2.  iiiuling :  the  second,  the  office  of  inslruclion. 

f  West,  171.  and  see  id.  74.  Man.  L.  Ex.  10  Co.  115.  a.  and  see  Gilb,  Excheq.    109. 

518.  8  Price,  5S7.  Bui.  Ni.  Pri.  215.  Man.  L.  Ex.  5S2,  3. 

g  8  Price,  587.  Ante,  1084,  5,  "  Man.  L.  E\.  535.  605. 

h  There  are  two  sorts  of  ofHccs  :  the  one  ^  Id.  551. 

vests  tlie  estate  and  possession  of  the  land  '  Id.  552. 

&c.  in  the  king,  where  he  had  only  right  or  •"  West,  74. 
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It  may  here  be  proper  to  say  a  few  words  of  the  writ  of  diem 
clausit  extremum;  which  is  a  special  writ  of  extendi  facias,  or 
extent  in  chief,  issuing  after  the  death  of  the  king's  debtor,  against 
his  lands  and  chattels.  This  writ,  which  was  formerly  included  in 
the  long  writ^,  and  seems  to  be  founded,  at  least  as  to  the  goods,  on 
magna  charta^,  sets  out  with  stating  the  death  of  the  debtor,  from 
■whence  it  derives  its  name  ;  and  directs  the  sheriff  to  inquire,  by  means 
of  a  jury,  when  and  where  he  died,  and  what  goods  and  chattels, 
debts,  credits,  specialties  and  sums  of  money,  and  what  lands  and 
tenements,  he  had  at  the  time  of  his  death,  &c.  and  to  cause  the  same 
to  be  appraised  and  extended,  and  seized  into  the  king's  hands ;  and 
it  concludes  in  the  same  manner  as  the  extent  in  chieP.  It  has  been 
said,  that  a  writ  of  diem  clausit  extremum  must  bear  teste  in  term*^; 
but  this  seems  to  be  a  mistake,   it  being  sometimes  tested  in  vacation^ 

Whenever  an  extent  might  have  issued  against  the  king's  debtor  in 
his  life  lime,  a  writ  of  diem  clausit  extremum,  which  is  an  extent 
against  his  lands  and  chattels,  may  issue  after  his  death^ :  And  this 
writ  may  issue  against  the  property  of  a  simple  contract  debtor  of 
tlie  crown,  on  a  commission  found  after  his  deaths.  But  no  diem 
clausit  extremum  can  regularly  issue  against  the  estate  of  a  person 
who  was  not  debtor  to  the  crown,  or  found  in  his  life  time  to  be 
debtor  to  the  king's  debtor^ 

The  writs  of  extent  hitherto  sjjoken  of  are  principally  in  the  first 
degree,  being  issued  for  the  recovery  of  debts  immediately  due  to 
the  crown  ;  but  when  an  inquisition  is  taken  thereon,  under  which 
debts  are  found  and  seized  into  the  king's  hands;  the  crown,  if  tliey 
are  not  paid,  may  proceed  for  the  recovery  of  them,  either  by  scire  fa- 
cias, (which  is  the  ordinary  mode  of  proceeding,)  or,  on  an  affidavit  of 
danger',  and  a  baron's  fiat",  by  immediate  extent',  which  is  called 
an  extent  in  the  second  degree  :  And  upon  such  affidavit  and  fiaT, 
an  immediate  extent,  we  have  seen"",  may  issue  before  the  extent  under 
vvhit;h  the  debts  are  found  is  returnable,  though  it  must  be  actually 
returned  before  the  second  extent  can  issue.  In  like  manner,  when 
debts  are  found  and  seized  into  the  king's  hands,  under  an  extent  in 

a  Gilb.  Exclieq.  118.  Ante,  10S7,  *»  Id.  16.  and  see  Com.  Dig.  tit.  Delt,G. 

b  Chap.  18.  West,  319,  20.  and  soe  slat.  5.  7.  West,  320.  Man.  L.  Ex.  319,  20.    525. 

33  Hen.  VIII.  c.  39.  §  75,  6,  7.  And  for  the  mode  of  pleading plene  adminis- 

*  Append.  Chap.  XLII.  §  12.  travit  and   a  retainer  by  an  execntor,   on  a 

•"  riardr.  1'25,  6.  and  see  Biinb.SO.  2  Str.  writ  of  diem  clauf.it  extremum,    see  5  Price, 

749.  756.  R.  H.  1  &,  2  Geo.  IV.  Excheq.  9  621. 

Price.  86.                            ^  i  Append.  Chap.  XLII.  §11. 

e  Man.  L.  Ex.  519.  ^Id.^i\.(a). 

i  Bunb.  119.  •  Bunb.  24.  127. 134. 

8  Parker,  95.  m  Ante,  1093. 
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the  second  deg^ree,  an  immediate  extent  may  issue  for  the  recovery 

of  them,  if  not  paid,  on  an  affidavit  of  danger  and  baron'sj^a^,  which 

is  called  an  extent  in   the  third  degree  :    And   it  seems  that  on  an 

extent  in  chief,  the   crown   may  seize  debts   found   to  be  due  to  its 

debtor,  &c.  in  infinitum^ ;  but,  on  an  extent  in   aid,  debts  cannot  be 

seized  beyond  the  third  degree''.     In  reckoning  the  degrees  however, 

on  an  extent  in  aid,  the  debt  due  to  the  debtor  of  the  crown  debtor, 

for  which  the  extent  originally  issued,  is,  according  to  a  late  case, 

considered  as  the  first  degree :    In  that  case,    A.  was  the  original 

crown  debtor,  B.  was  indebted  to  A.,  C.  to  B.,  and  D.  to  C. ;  and  on  an 

extent  against  C,  which  had  issued  after  extents  against  A.  and  B., 

the  debt  due  from  D.  to  C.  had  been  seized ;  and  the  court  held  that 

this  was  properly  done,  and  that  the  debt  due  to  the  crown  from  its 

debtor  was  not  to  be  counted,  in  reckoning  the  degrees'". 

For  the  purpose  of  obtaining  an  extent,  in  the  second  or  any  sub- 
sequent degree,  it  is  not  necessary  to  swear  to  the  fact  of  the  debt 
being  due  from  the  former  debtor,  such  debt  being  found  by  the  in- 
quisition against  him,  which  therefore  need  not  be  stated  in  the  affi- 
davit**.  The  writ  of  extent  in  the  second  degree  begins  by  stating  the 
debt  due  to  the  king  from  his  debtor,  and,  if  it  be  a  simple  contract 
debt,  the  inquisition  taken  on  the  commission  for  finding  it;  after 
which  it  recites  the  inquisition,  by  which  the  debt  is  found  to  be  due 
to  the  king's  debtor,  and  that  the  same  remains  unpaid  ;  and  then 
proceeds  with  the  mandatory  part  of  the  writ,  which  is  similar  to 
that  in  the  extent  in  chief^  Under  this  writ,  the  sheriff  is  to  take  the 
body,  lands,  and  goods,  &c.  of  the  debtor  to  the  king's  debtor,  in  the 
same  manner  as  under  an  extent  in  chief  against  the  original  debtor 
to  the  crown,  which  has  been  already  treated  of.  But  the  lands  which 
the  sheriff  is  directed  to  seize  under  an  extent  in  the  second  degree, 
are  bound  merely  from  the  recording  of  the  debt,  from  the  debtor 
against  whom  it  issues,  under  the  inquisition  against  him  ;  unless  indeed 
such  debt  be  owing  on  a  judgment  or  recognizance,  in  which  case  the 

»  r.unb.  303.  and  see  Gilb.  Excheq.  177,  the  object  of  an  extent  in   aid  is   to  recover 

8.  Com.  Dig.  tit.  Detl,  G.  15.  the  debt  due  to  the  crown  debtor  from  his 

t>  Parker,  259,  60.  West,  302,  3.  and  see  debtor,  which   may   therefore  be    properly 

R.  H.  15  Car.  1.  §  3.  West,  Append.    125.  considered  as  a  debt  in  the  first  degree,  al- 

Man.  L.  Ex.  Apjiend.  230.  though  an  extent/iro/orm/J  issues  for  the  debt 

c  1  Price,  95.  and  see  8  Price,  293,  386.  due  to  the  crown. 

683.  But  see  West,  299.    where  it  is  said,  d  West,  245.  And  for  the  form  of  an  affi- 

tbat  as  there  is  no  other  case  in  the  books  in  davit  and  ^a/  for  an   extent  in  chief  in  the 

which  extents  in  aid    have  been  carried  so  second  degree,   see  Append.    Chap.   XLII. 

far,    it   demands     some  consideration.     It  §  11.  West,  Append.  25,  6. 

should  be  observed  however,  in  support  of  ^  Append.  Chap.  XLU.  §  20.  West,  Ap- 

the  rule  established  by  the  above  case,   tliat  pend.  27.  29. 
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erown  of  course  takes  the  lien  of  the  plaintiff  in  the  judgment,  or 
conusee  in  the  recognizance,  on  the  land  of  the  defendant  or  conusor, 
which  they  had  at  the  time  of  the  judgment  entered,  or  recognizance 
acknowledged''. 

Extents   in  chief,  of  which  we  have  hitherto  spoken,  take  place 
inter  se,  according  to  their  teste^ ;  and  shall  be  preferred  to  extents 
in  aid".     And  an  extent  in  chief  in  the  second  degree  has  been  pre- 
ferred to  an  extent  in  aid,  of  a   prior   teste,  where  the  same  effects 
had  been  seized  under  both  writs,  although  the  inquisition  on  the 
latter  was  taken  before  that  on  the  former,  and  the  venditioni  expo- 
nas on  the  extent  in  aid  was  tested  before  that  which   issued   on  the 
extent  in  chief''.     Nor  is  it  necessary  that  the  crown,   in  proceed- 
ing to  recover  the  debts  of  its  debtor,  by  extent  within  the  degrees, 
should  first  apply  the  immediate  debtor's  proper  effects,   in  discharge 
of  its  debt,  before  it  resorts  to  the  debtor's  debts'^.     But,   when  the- 
extent  in  chief  has  been  satisfied,  the  parties  prosecuting  the  extent 
in  aid  should  apply  to  the  court,   by  motion,  to  be  paid  out  of  the 
overplus,  if  any,  which,   under  the  57  Geo.  III.  c.  117.  §  2.,  is  di- 
rected to  be  paid  into  court,  to  abide  their  orders  respecting  it*^. 


An  extent  in  aid,  which  will  next  be  treated  of,  is  a  writ  issued  at 
the  instance  and  for  the  benefit  of  the  crown  debtor,  for  tlie  recovery 
of  his  own  debt" ;  or  it  may  be  had  against  a  principal   debtor  to  the 
crown    at  the  instance  and  for   the  benefit  of  his  surety,  who   has 
naid  the  crown  debt^     In  these  cases,  the  king  is  merely  the  nominal' 
plaintiffs.     The  foundation  of  an  extent  in  aid  is  a  debt  due  to  the 
erown  from  its  debtor,  for  which  an  extent  in  chief  hus  issued  against 
him  :  And    before  the  statute  57  Geo.  III.  c.  ]  17.  an  extent  in  aid 
might  have  been  obtained  by  persons  indebted  to  the  crown  by  simple 
contract  only,  as  well  as  for   a   specialty  debt,  or   debt  of  record''  j 
and  also  for  debts  due  to  the  crown,  on  bonds  given  by  traders  for 
duties,  and  by  suh -distributors  of  stamps,  and  sureties  only  who  had 
not  been  damnified,  or  for  insurance  companies,  &c.     But  now,  by 
the  above  statute,  "  it  shall  not  be  lawful  for  any  persoii  or  persons, 

!»  West,  247.  ^  West,  13,    14.   307,  Sec.  Man.  L.  Ex. 

b  Parker,  231.  and  see  Gilb.  Excheq.  67,  563,  &c.  and  see  8  Price,  385.  in  notis. 

&c.  ^  West,  14.  Ante,  1090. 

e  Parker,  281,  2.  and  see  West,  117,  18.  h  West,  267.  273.    And  for  the  cases  ia 

d  8  Price,  683.  general,  in  which  an  extent  in  aid  might  have 

e  Bunb.   24.127.134.  and  see  8  Price,  been  obtained  before  the  statute  57  Geo.  III. 

683.  c.  1 17.  see  id.  265,  &c. 
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^^  companies  or  societies  of  persons,  corporate  or  not  corporate,  who 
'^^  shall  or  may  be  indebted  to  his  majesty  by  simple  contract  only  ; 
"  nor  for  any  such  person  or  persons,  companies  or  societies,  who 
"  shall  or  may  be  indebted  to  Ins   majesty  by  bond,  for  answering, 
"  accounting  for,  and  paying  any  particular  duty  or  duties,  or  sum 
*'  or  suras  of  money,  which  shall  arise  or  become  due  and  payable  to 
"  his  majesty,  from  such   person  or  persons,  companies  or  societies 
"  respectively,  for  and  in  respect  and  in  the  course  of  his   or  tlieir 
*'  particular  trades,  manufactories,   professions,   businesses  or  call- 
'•  inn's  ;  nor  for  any  sub-distributor  of  stamps,  who  shall  have  given 
"  bond  to  his  majesty  ;  nor  for  any  person  who  shall  have  given  bond 
"  to  his  majesty,  either  jointly  or  separately,  as   a   surety  only  for 
*'  some  other  debtor  to  his  majesty,  until  such  surety  shall  have  made 
"  proof  of  a  demand  having  been  made  upon  him  on  behalf  of  his 
*'  majesty,  in  consequence  of  the  non-performance  of  the  conditions 
"  of  the  bond  by  the  principal,  and  then  only  to  the  amount  of  the 
*'  said  demand ;   to  sue  out  and  prosecute  any  extent  or  extents  in 
"  aid,  by  reason  or  on  account  of  any  such  debt  or  debts  to  his  ma- 
"  jesty  respectively,  for  the  recovery  of  any  debt   or  debts  due  to 
*'  such  person  or  persons,  companies  or  societies,  or  to  such  sub-dis- 
"  tributor  of  stamps  or  surety  as  aforesaid  ;  and  that  all  and  every 
"  commission  and  commissions  to  find  debts,  extent  and  extents  in 
*'  aid,  and  other  proceedings  which  shall  be  so  issued  or  instituted 
*'  at  the  instance  of  or  for  such  simple  contract  or  bond   debtor  or 
^'  debtors  respectively,  and  ail   proceedings  thereupon,  shall  be  null 
"  and  void'*.     Provided  always,  that  nothing  therein  contained  shall 
*'  extend  or  be  construed  to  extend  to  preclude  or  prevent  any  persons 
"  who  shall  or  may  become  debtor  or  debtors  to  his  majesty  by  simple 
*'  contract  only,  by  the  collection  or   receipt  of  any  money  arising 
"  from  his  majesty's  revenue,  for   his    majesty's  use,  from    applying 
*'  for  and  suing  out  any  commission  or  commissions,  extent  or  extents 
"  in  aid,  in  ease  one  or  more  of  such  persons  shall  be  bound  to  his 
"  majesty,  by  bond  or  specialty  of  record  in  the  said  court  of  Ex- 
"  chequer,  for  answering,  securing,  paying  over,  or  accounting  for 
*'  to    his  majesty,   the  particular  duties  or  suras  of  money,   which 
*'  shall  constitute  the  debt  that  may  be  so  then  due  from  such  person 
*'  or  persons  to  his  majesty*.     Provided  nevertheless,  that  no  extent 
**  in  aid  shall  be  issued  on  any  bond  given  by  any  person  or  persons, 
*'  as  a  surety  or  sureties,  for  the  paying  or  accounting  for  any  duties 
*'  which  may  become  due  to  his  majesty,  from  any  body  or  society, 
"  whether  incorporated  or  otherwise,  carrying  on  the  business  of  in- 

a§4, 
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"  surance  against   any  risques,  either  of  fire  or  of  ai)y   other  kinif 
"  whatever.'*" 

By  the  above  statute,  an  extent  in  aid  cannot  now  bo  had  by  per- 
sons indebted  to  the  crown  by  simple  contract  only,  unless  it  be  for 
a  debt  due  from  collectors  or  receivers  of  his  majesty's  revenue,  and 
one  or  more  of  them  be  bound  by  bond  or  specialty  of  record   in   the 
Exchequer,  for  payment  of  the  same.     But  an  extent  in  aid  may  still 
be  had  for  any  debt  of  record,  or   specialty  debt ;    except   on  sucli 
bonds  as   are  particularly  mentioned  in   the   statute.     And   bankers, 
who  have  money  in  their  hands,  ai'ising  from   the   lund  and    assessed 
taxes  paid  into  their  house,  for  the  purpose  of  being  paid  over  to  the 
Exchequer,  on  account  of  a  receiver  general,  for  whom   they  have 
given    bond  to   the  crown,  are   still  entitled   to   sue  out  an  extent  in 
aid^     When  a  party  is  entitled  to  the  benefit  of  an  extent  in  aid,   he 
may  still  issue  it  for  a  simple  contract  debt  (\\xe.  to  himself ;  the  statute 
having  introduced  no  distinction  with  respect  to  the  nature  of  the  debt 
due  to  the  crown  debtor'^ :     Nor  is  any  motion  in  court  necessary,  in 
order  to  obtain  an  extent  in  aid  for  the  recovery  of  a  simple  contract 
debt''  ;    though   it  was  formerly  otherwise^      And  it   may  be  sued 
out  by  a   crown    debtor,    for   a   debt   due   to    himself    and   others 
jointly^;  and  if  several  are  jointly  indebted  to  the  crown,  they  may 
sue  out  an  extent  in   aid    against  the  debtor  to  any  one   or  niore  of 
them  ;  as,  under  an  extent  in   chief  against  several  for  a  joint  debt, 
debts  due  to  any  one  of  the  parties  may  be  seized   into  the  hands  of 
the  crowns. 

This  writ,  however,  can  only  be  had  for  a  debt  originally  (hie  to  the 
king's  debtor  or  accountant  :  For,  by  rule  of  Hit.  15  Car.  I.''  "  no 
debts  shall  be  found  by  inquisition,  for  the  king's  debtors  or  ac- 
countants in  aid,  save  such  as  are  originally  due  to  them  bondjitle, 
without  any  manner  of  trust :  and  he  who  desireth  any  debt  or  debts 
to  be  found  by  inquisition  in  his  aid,  shall  make  oath,  that  he  is 
justly  indebted  unto  A,  one  of  the  farmers  of  his  majesty's  customs, 
&c.  and  that  the  same  is  a  just  and  true  debt,  originally  due  to  the 
said  A,  bond  fide,  without  any  manner  of  trust;  and  that  the  said 
debt  hath  not  been  put  in  suit  in  any  other  court,  and  that  he  hath 
not  received  the  same,  nor  any  part  thereof,  except  so  much,  &,c.  y 

*  §  5.  The  above  statute  does  not  extend  e  R,  H.  15  Car.  I.  §  5.  R.  M.  3  W.  &  M. 
to  the /)ro5eci//io«  of  extents  in   other    cases,       in  Scac.  West,  126,  1.  Man   L.  Ex,  Append, 

if  commenced  before  it  was  passed.  6  Price,       230.  234. 

144.  f  West,  273.  Man.  L.  Ex.  577.  A/ite,  1 )  02. 

•>  7  Price,  633.  g  Id.  ibid. 

c  Man.  L.  Ex.  577.  h  Gilb.  Excheq.  174,  5.  West,   Append. 

«»  2  Price,  15.  124,  5.  Man.  L,  Ex.  Append.  229,  30. 
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«tul  dial  C.  is  justly  indebted  to  him  the  said  B.  orifjinally  and  bond 
jS.de,  without  trust ;  and  that  C.  is  much  decayed  in  his  estate,  so  that 
unless  a  speedy  course  be  taken  aj^ainst  him,  the  said  debt  by  liiiu 
owing  is  in  j^reat  danger  to  be  lost."  Therefore,  if  A.  be  indebted  to 
B.  who  assigns  to  C.  before  the  extent  issues  against  C.  an  extent 
obtained  against  A.  shall  be  discharged^  And  where  bonds  are  taken 
in  the  king's  name,  payable  to  his  farmers,  receivers,  &c.  tliey  shall, 
before  any  extents  go  forth,  make  oath  or  certify  under  their  hands  to 
the  court,  that  such  bonds  are,  and  at  the  time  of  taking  the  same 
^vere,  for  just  and  true  debts,  originally  owing  to  themselves  bond 
fide  ;  and  that  they  are  not  in  trust,  or  for  the  benefit  of  any  other^ 
It  is  also  a  rule%  that  "  no  debts  without  specialty  shall  be  found  by 
in({uisition,  for  debts  in  aid,  unless  it  be  by  order  upon  motion  in  open 
court,  and  exccj>t  it  be  for  debts  due  to  the  king's  farmers  :"  But  this 
latter  rule  aj)pears  to  have  now  fallen  into  disuse'. 

An  extent  in  aid  is  in  etfect  an  extent  in  the  second  degree  ;  and 
being  issued  without  any  previous  suit,  is  always  immediate.  There  is 
indeed  a  rule%  that  "  no  immediate  process  of  extent  siiaM  be  awarded 
for  debts  in  aid,  but  in  cases  of  extremity,  and  upon  oath  to  he  taken 
as  before  mentioned*^:"  But  it  is  now  issued  of  course,  without  any 
motion  in  court",  on  an  affidavit  of  danger.  And  where  a  crowu 
debtor  is  entitled  to  this  process,  it  is  not  necessary,  by  the  practice 
of  the  court,  that  he  should  have  the  sanction  of  the  revenue 
solicitors,  or  of  the  officers  of  any  of  the  revenue  boards''.  This 
however,  being  a  prerogative  process,  is  always  under  the  care  of  the 
€Ourt  of  Exchequer,  who  have  a  discretionary  power  over  their  own 
rules'. 

In  order  to  ol)tain  an  extent  in  aid,  an  extent  pro  forma  is  sued 
out  against  the  debtor  to  the  crown*";  upon  which  an  in([uisition'  is 
taken  :  and  if  it  be  found  thereby,  that  another  person  is  indebted  to 
liim,  the  court  or  a  baron,  on  an  affidavit'"  that  tlie  debt  is  in  danger, 
will  grant  Q,Jiat',  or  warrant  for  an  immediate  extent  in   aid".     The 

a  Buiib.  225.  *■  Ante,  MOS. 

b  R.  H.  15  Car.  I.  §  8,  in  Scnc.  Gilb.  Ex-  B  Id.  ibid. 

cheq.  179.  West,  Append.  i26.  Man.  L.  Ex.  ^  3  Price,  75. 

.Al)pen(l.  231.  '  Dunb.  13-i, 

c  R.  H.  15  Car.  I.  §  5.  hiScac.  Gilb.  Ex-  ^  Appnul.  Clmp.  XLii.  p5. 

clieq.  176.  West,  Append.  126.  Man.  L.  Ex.  '  Id.  §  17. 

Append.    230.  and   see  R.  M.    3  W.  &  M.  m  /(/.  ^  i".  And  for  nlhcr  rmnis  of  afVuJa- 

in  Scuc.    Wei.t,  Append.    126.   Man.  L.  Ex.  vits  and  fials   for  extents  in  aid,   see  West, 

.Append.  234'.   Hardr.  226.  Append.  33,  &c. 

d  2  Price,  13.  West,  267.  S.  C.  "  Append.  CIiap.XL.lI.  §  !9. 

'-■  U.  II.    15  Car.  I.    §  6.  West,  Append,  "  JJiinb.  24,  127,  8.   134. 
"26,  ^Jan.  L.  E.\.  Append.  230. 
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extent  pro  Jormd  against  the  crown  debtor  does  not  direct  the  isheriff 
to  seize  his  body,  goods  and  chattels,  lands  and  tenements  ;  but  omits 
these  words,  and  directs  the  sheriff  merely  to  seize  his  debt?,  credits, 
specialties,  and  sums  of  money,  in  whose  hands  soever  they  may  be". 
The  affidavit  for  an  extent  in   aid  states  first,  the  debt  due  to  the 
crown  from  its  debtor,  who  is  the  prosecutor  of  the  extent  in  aid  ; 
secondly,  the  debt  due  to  the  crown   debtor  from  his  debtor,  who 
is  the  defendant  in   the  extent  in  aid  ;  thirdly,  that  such  debt  is  in 
danger  of  being  lost,  from  the  insolvency  of  the  defendant ;  fourtldy, 
that  the  debt  due  to  him  is  a  debt  originally  and  bona  fide  due  to 
him,  without  trust ;  fifthly,   that  it  has  not  been  put  in  suit  in  any 
other  court ;  and  lastly,  by  a  late  order  of  the  court  of  Exchequer^, 
that  unless  the  process  of  extent,  for  the  debt  due  to  the  party  applying 
ior  it  from  his  debtor,  be  forthwith  issued,  the  debt  due  to  the  crown 
from  the  party  applying,  will  be  in  danger  of  being  lost  to  the  crown. 
If  the  debt  be  by  bond,  it  sets  out  the  penal  part  of  the  bond  ;  and 
usually  proceeds  to  state  that  the  obligor  has  received  money,  for 
which  the  party  is  accountable  by  the  condition  of  the  bond''.     And 
it  is  not  necessary,  since  tiic  statute  57  Geo.  III.  c.   117.   that  the 
affidavit  made   to  obtain  the  Jiat  of  a  baron  for  an  extent,  should 
contain    any   allegations  tending  to  shew  that  the   parly  on  whose 
behalf  the  aj)plication   is  made,  is  entitled  to  use  the  process  on  his 
behalf,  or  that  it  should  set   out   the  condition  of  the  bond  for  that 
purpose  :    It  is  sufficient  that  the  baron  be  satisfied,    that  there  is 
ground  for  his  granting  o.  fiat  for  the  extent^. 

In  the  case  of  a  simple  contract  debt  to  the  crown,  a  commission^ 
and  inquisition^  are  engrossed  ;  the  statement  of  the  debt  being  taken 
therein  from  the  affidavit:    An  extent  j)ro  forma  against  the  crown 
debtor,  and  inquisition  thereon,  are  also  engrossed,  conformably  to 
the  affidavit.     The  commission  and  extent  pro  formci,  and  the  inqui- 
sitions thereon,  are  then  laid  before  the  sheriff's  jury,  together  with 
the  affidavit ;  and  on  that  affidavit  alone  they  find  the  inquisitions, 
as  previously  engrossed.    The  affidavit  is  then  taken,  with  the  commis- 
sion and  extent  pro  forma,  and  the  inquisitions  thereon,  to  a  baron 
of  the  court,  or  the  chancellor  of  the  Exchequer  ;  and  he  indorses 
his  initials  on   the  commission,    which  is  the  warrant  for  its  issuing^, 
and  signs  his  fiat  for  the  extent  in  aid,  at  the  foot  of  the  affidavit,  at 

*  West,  15.  and  see  id.  264.  292.  Man.  d  9  Price,  511. 

L.  Ex.  5G9.  e  Append.  Chap.  XLII.   §  6. 

I'  T.  3  Geo,  IV.  in  Scac.  Previously  tcthis  ''  Id.   §  7. 

order,    it  was  deemed  suiricient  to  swear,  8  3  Price,  278.  Anle,  1093.  In  this  case  a 

that   th<;    crown    debtor    was    thereby    less  writ  of  scire  facias  vixis  set  aside,  for  want  of 

sble  to  pay  tiie  debt  due  to  the  crown.  an  indorsement  by  a  baron,  of  the  warrant 

'  VVist,  276,  6.   Man.  L.  I'.s.  o7o.  on  the  conuuibs-ion. 
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the  same  time*.  If  the  crown  debtor  be  a  debtor  by  judgment,  recog- 
nizance or  bond,  then  of  course  no  commission  issues  ;  but  the  affida- 
vit and  extent  pro  formdj  and  the  inquisition  thereon  merely,  are 
laid  before  the  jury;  on  which  affidavit,  as  the  only  evidence,  the 
jury  find  the  facts  already  stated  in  the  inquisition.  For  the  extent 
in  aid  there  is  commonly  but  one  Jiat ;  it  not  being  usual  to  grant  a 
Jiat  for  the  extent  proformdy  though  that  is  sometimes  done**. 

The  form  of  the  extent  in  aid  is  precisely  the  same  as  that  of  an 
extent  in  chief  in  the  second  degree'' ;  and  under  it,  the  body  of  the 
defendant  may  in  strictness  be  taken  in  execution,  and  his  lands  and 
■tenements,  goods  and  chattels,  &c.  as  under  the  latter  extenf".  The 
capias  clause  however,  of  the  writ  of  extent  in  aid,  is  not  usually  en- 
forced :  And  where  there  had  been  efifects  seized  sufficient  to  satisfy 
the  debt,  the  court  seemed  disposed  to  order  the  discharge  of  a  de- 
fendant taken  under  it,  on  his  giving  security  for  his  appearance  at  the 
return  of  the  writ*. 

Before  tlie  making  of  the  statute  57  Geo.  III.  c.  117.  it  had 
become  the  practice  in  many  cases,  to  issue  extents  in  aid,  for  the 
levying  and  recovering  of  larger  sums  of  money  than  were  due  to 
his  majesty,  by  the  debtors  in  whose  behalf  such  extents  were  issued'^: 
and  the  court  of  Exchequer  having  refused  to  set  aside  an  extent  in 
aid,  on  the  ground  that  the  debt  levied  under  it  was  of  greater  amount 
than  the  debt  sworn  to  be  due  from  the  original  debtor  of  the  crown, 
although  the  party  nioved  it  on  the  condition  of  paying  the  crown's 
debt^;  it  was  enacted,  by  the  above  statute'',  that  "  upon  the  issuing 
"  every  extent  in  aid,  on  behalf  of  any  debtor  to  his  majesty,  his 
"■  majesty's  court  of  Exchequer  at  Tf  est  minster,  or  the  chancellor  of 
"  his  majesty's  Exchequer,  or  lord  chief  baron  or  other  baron  of  the 
"  said  court,  granting  the  fiat  for  the  issuing  of  such  extent  in  aid, 
"  shall  cause  the  amount  of  the  debt  or  sum  of  money  due  or  claimed 
"  to  be  due  to  his  majesty,  to  be  stated  and  specified  in  the  said  Jiat ; 
*'  and  that  in  all  cases  in  which  the  debt  or  debts  found  due  to  the 
"  debtor  to  his  majesty  shall  be  equal  to  or  exceed  the  debt  stated 
"  and  specified  in  the  said  fiat  as  aforesaid,  the  amount  of  the  debt 

*  West '288,  ^9.  Ves.  241.  where  tba  Chancellor  tlecideJ, 
**  Id.  ibid.  that  there  was  no  equity  for  a  person  against 
c /rf .  29'2.  Append.  Chap.  XLII.  §  20.  v,hjni  an  extent  in  aid  had  issued,  to  be  re- 
West,  Append.  27.  "29.  imhursed  by  his  cre<litor,  on  the  gronnd  that 
<•  Id.  ibid.  Ante,  1095,  &c,  he  had  property  suHicient  to  satisfy  liis  debt 
*^  3  Price,  94.  to  the  crown,  without  having  recourse  to  tlie 
'  See  the  preamble  to  tlie  statute.  Ante,  extent  in  aid. 
.379.  (a).  *■  §  J ,  '2. 
6  1  Price,  39i.    West,  '273.    aud  see  8 
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"  so  stated  and  specijied  in  the  saidjiat  shall  be  endorsed  upon  the 
"  writ  •  and  the  writ  so  endorsed  shall  be  deemed  to  be,  and  be  the 
"  authority   and  direction  to  the  sheriff  or  other  officer  who  shall 
"  execute  such  writ,  in  making  his  levy  and  executing  the  same,  as  to 
*'  the  amount  to  be  levied  and  taken  under  the  said  writ :  and  that  in 
"  all  cases  in  which  the  debt  or  debts  found  due  to  the  debtor  to  his 
"  majesty    shall  be  of  less  amount  than  the  debt  stated  and  specified 
"  in  the  said  Jiat  as  aforesaid,  the  amount  of  such  debt  or  debts 
"  found  due  to  such  debtor  to  his  majesty  shall  be  endorsed  upon 
"  the  writ ;  and  the  writ  so  endorsed  shall  be  deemed  to  be,  and  be 
"  the  authority  and  direction  to  the  sheriff  or  other  officer  who  shall 
"  execute  the  said  writ,  in  making  his  levy  and  executing  the  same, 
*'  as  to  the  amount  to  be  levied  and  taken  under  the  said  writ :  and 
"  that  the  money  levied,  taken,  recovered,  or  received  under  or  by 
"  virtue  of  every  such  extent  in  aid  so  prosecuted  and  issued,  shall 
"  be,  by  order  of  the  said  court,  paid  over  to  and  for  his  majesty's 
"  use,   towards  satisfaction  of  the  debt  so   due  to  his  majesty   as 
"  aforesaid.     Provided  always,  that  in  every  case  in  which  the  sura 
*'  produced  by  the  sale  of  any  lands,  goods  or  chattels  taken,  or  by 
"  the  receipt  of  any  sum  of  money,  by  any  sheriff  or  other  officer, 
"  under   any  such   writ  of  extent,   for  the  purpose  of   levying   the 
"  amount  or  sum   of  money  endorsed  upon    the  back  of  the  writ, 
"  shall  be  more  than  sufficient  to  satisfy  the  amount  of  the  sum  so 
"  endorsed  upon  the  writ,  such  overplus  shall  be  paid  into  the  court 
"  of  Exchequer,  together  with  the  said   amount  endorsed  upon  the 
"  said  writ;  and  the  said  court  shall,  upon  any  summary  application 
"  or  applications,  make  such   order,  for  the  return,  disposal,  or  dis- 
"  tribution  of  any  such  surplus,  or  any  part  or  proporlion  thereof,  as 
"  to  the  said  court  shall  appear  to    be  i)roper,"     There  is  also  a 
proviso  in  the  statute^  that  it  shall  not  prejudice  the  debtor  to  the 
crown,  in  recovering  the  remainder  of  his  debt. 

And,  by  another  clause  of  the  same  statute'',  '°  it  shall  and  may 
"  be  lawful  for  any  person  or  persons,  imprisoned  under  or  by  virtue 
"  of  any  writ  of  capias,  on  any  extent  cr  extents  in  aid,  to  apply 
"  to  the  barons  of  his  majesty's  court  of  Exchequer  in  England 
"  or  Scotland,  or  to  any  baron  of  the  same  court  in  vacation, 
**  for  his,  her,  or  their  discharge,  giving  one  month's  previous 
"  notice  in  writing,  to  the  person  or  persons  to  whom  he,  she, 
*'  or  they  owed  the  debt  or  sum  or  sums  of  money  for  which  he,  she, 
*'  or  they  is  or  are  so  imprisoned,  at  the  time  such  debt  was  seized 

a  §  3.  b  §  6. 
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"  under  such  extent  in  aid,  of  liis,  lier,  or  their  intention  to  make 
**  such  application  ;  and  stating  in  such  notice  the  ground  of  such 
"  application,  and  an  enumeration  and  description  of  all  and  every 
"  the  property,  debts  and  effects  whatsover,  of  such  person  or 
"  persons,  in  his,  her,  or  their  own  ])ossession  or  power,  or  in 
"  the  possession  or  power  of  any  otiier  person  or  persons,  for  his, 
"  her,  or  their  use ;  and  the  said  court,  or  any  such  baron  in 
*'  vacation,  to  whom  such  application  shall  be  made,  is  autho- 
*'  rized  to  order  such  person  or  persons  to  be  brought  before  thera 
"  or  him,  to  be  examined  upon  oath,  touching  and  concerning  his, 
*'  her,  or  their  property  and  effects  ;  and  if  such  person  or  persons 
"  respectively  shall,  upon  such  examination,  make  a  full  disclosure  of 
"  all  his,  her,  or  their  proi)erty  and  effects,  to  the  satisfaction  of  the 
*'  said  court  or  baron,  or  it  shall  otherwise  appear  reasonable  and 
"  proper  to  such  court  or  baron,  that  such  person  or  persons  should 
"  be  no  longer  imprisoned  under  such  writ,  such  court  or  baron  may 
"  order  a  writ  of  supersedeas  quoad  corpus  to  be  issued  out  of  the 
"  said  court,  for  the  liberation  of  such  person  or  persons  from  such 
"  imprisonment.  Provided  always,  that  no  such  liberation  as  afore- 
"  said  shall  be  held  or  deemed  to  satisfy  or  supersede  such  extent  in 
"  aid,  or  any  proceedings  thereon,  except  as  to  such  imprisonment  as 
"  aforesaid,  or  the  debt  or  debts  seized  under  and  by  virtue  thereof, 
"  and  for  which  such  person  or  persons  shall  be  so  imprisoned." 

There  is  a  clause  in  the  last  general  insolvent  act%  tiiat  "  it  shall 
"  not  extend  to  discharge  any  prisoner  seeking  the  benefit  of  that  act, 
"  with  respect  to  any  debt  due  to  his  majesty,  or  to  any  debt  or 
*'  penalty  with  which  he  shall  stand  chargc<l  at  the  suit  of  the  crown, 
*'  or  of  any  person,  for  any  offence  committed  against  any  act  or 
"  acts  of  parliament  relative  to  his  majesty's  revenues  of  customs, 
*'  excise,  salt  or  stamp  duties,  or  any  branches  of  the  public  revenue, 
<'  or  at  the  suit  of  any  sheriff  or  other  public  officer,  upon  any  bail 
"  bond  entered  into  for  the  appearance  of  any  person  prosecuted  for 
"  any  such  offence,  unless  three  of  the  lords  commissioners  of  his 
"  majesty's  treasury  for  the  time  being  shall  certify  uiider  their  hands, 
"  tl^eir  consent  to  such  discharge."  And,  by  another  clause  of  the 
same  statute^  "  any  person  or  persons,  imprisoned  under  or  by  virtue 
"  of  any  writ  of  capias,  in  any  immediate  extent  or  extents,  issiiod 
"  and  remaining  in  force,  at  the  instauce  or  for  the  benefit  and 
"  reimbursement  of  any  surety  or  sureties,  or  other  person  or  persons, 
"  or  the  inhabitants  of  any  parish,  ward  or  place,  who  shall  or  may 

^  1  Geo,  IV.  c.  119.  §  40.  crown,  imprisoned  under  an  extent,  for  tlic 

b  §  41.  And  for  the  course  of  proceedina,  purpose  of  ohtaininq  iiis  disciiar','c  under 
on  the  part  of  au  insolvent  debtor  of  the       that  statute,  see  V  Price,  142. 
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"  have  advanced  and  paid  the  debt  to  the  crown,  and  by  reason 
*'  whereof  the  lords  commissioners  of  his  majesty's  treasury  may  not 
"  be  authorized  to  give  their  consent  last  aforesaid,  may  apply  to  the 
*'  barons  of  his  majesty's  court  of  Exchequer  in  England  or 
*'  Scotland,  for  his,  her  or  their  discharge,  giving  one  month's  pre- 
"  vious  notice  in  writing  of  the  intended  application,  to  the  surety 
"  or  sureties,  or  person  or  persons  aforesaid,  or  to  the  churchwardens 
'*  or  overseers  of  the  parish,  ward  or  place,  at  whose  instance, 
"  or  for  whose  benefit  respectively  such  extent  or  extents  shall  remain 
"  in  force ;"  and  may  proceed  thereon,  for  obtaining  his,  her  or  their 
discharge,  in  like  manner  as  is  directed  by  the  statute  57  Geo.  III. 
c.  117.  §  6.  with  respect  to  persons  imprisoned  under  extents  in 
aid. 

Another  mode  of  the  subject's  taking  advantage  of  the  crown  pro- 
cess, for  the  recovery  of  his  private  debts,  was  by  assigning  them  to 
the  king,  for  debts  due  to  him"".  This  was  allowed  at  common  law  ; 
and  might  have  been  done,  even  though  the  amount  of  the  debts  as- 
signed were  not  ascertained'' :  and  after  such  assignment,  the  king  was 
entitled  to  have  execution  against  the  body,  lands  and  goods  of  the 
debtor''.  But  this  prerogative  of  the  king  having  been  abused  by  his 
debtors,  for  their  own  private  benefit,  a  rule  of  court  was  made,  that 
"  no  debt  shall  be  assigned  and  set  over  to  the  king,  by  any  person  or 
persons,  but  such  as  shall  be  allowed  of,  and  appointed  to  be  retained, 
by  the  lord  high  treasurer  of  England,  chancellor,  and  barons  of  the 
Exchequer,  in  open  courf^."  And,  by  the  statute  7  Jac.  I.  c.  15. 
"  no  debt  shall  be  assigned  to  the  king,  his  heirs,  and  successors,  by 
*'  or  from  any  debtor  or  accountant  to  his  majesty,  his  heirs  or  suc- 
*'  cessors,  other  than  such  debts  as  did  before  grow  due  originally  to 
"  the  king's  debtor  or  accountant,  bond  Jide ;  and  that  all  grants 
*'  and  assignments  of  debts  to  the  king,  his  heirs  or  successors,  which 
"  shall  be  had  or  made  contrary  to  the  true  intent  of  that  act,  shall 
"  be  void  and  of  no  force."  A  privy  seal  was  also  made,  in  the  12th 
of  James  the  First,  declaring  that  "  no  debt  of  record,  or  other  debt 
or  covenant  whatsoever,  should  at  any  time  be  assigned,  granted  or 
conveyed  to  him,  his  heirs  or  successors,  by  any  debtor  or  accountant, 
or  other  person  or  persons  whatsoever  :  nor  any  sueli  assignment  al- 
lowed, admitted  or  accepted*"."  This  privy  seal  having  detcruiined 
on  the  death  of  James  the  First,  a  rule  of  court   was   made   in   the 

»  2  Leun.  G7.  Dett,  lb. 

^  Id.  55.  and  see  Gilb.  Excheq.  1G7,  &c.  "  R.  M.  34  &  35  Eliz.  in  Scac.  West,  Ap- 

Com.  Dig.  til.  Assignment,  D.  jieiid.  ]'24.  Man.  L.  Ex.  Append.  228. 

'  •*   li)st,   llj.  and   see   Com.  Dig.  tit.  *"  Weil,  258,  &c. 
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succeeding  reign%  for  enforcing  the  execution  of  the  statute ;  which 
directs,  that  "  he  who  assigneth  any  debt  to  the  king,  shall  take  an 
oath,  that  the  debts  assigned  are  just  and  true  debts,  and  have  not 
formerly  been  put  in  suit  in  any  other  court  ;  and  that  the  same  are 
his  own  proper  debts,  originally  due  unto  him  bond  fide,  without  any 
trust ;  and  that  he  hath  not  received  the  same,  nor  any  part  thereof, 
except,  &c''."  But  a  debt  due  to  a  man  jitre  uxoris,  is  considered  as 
a  debt  originally  due  to  him,  within  the  meaning  of  the  statute*^.  It  is 
also  a  rule,  that  "  no  debts  without  specialty  shall  be  assigned  to  the 
king  ;  otherwise  in  case  of  debts  in  aid''  :  Since  which  latter  rule, 
assjnrnments  of  debts  to  the  king:  have  become  obsolete*. 


Having  thus  far  treated  of  writs  of  extent,  in  chief  and  in  aid, 
separately,  1  shall,  in  what  follows,  consider  them  together,  and  shew 
first,  the  proceedings  under  them,  to  enforce  payment  of  the  debt  due 
to  the  crown  or  its  debtor ;  and  secondly,  the  means  of  resisting  such 
proceedings,  either  by  the  defendant  or  a  third  person. 

On  the  return  day  of  the  writ  of  extent,  in  chiefi  or  in  aid,  or  as 
soon  after  as  the  writ  is  actually  returned,  a  rule  or  order  is  entered  on 
the  back  of  it,  by  the  prosecutor's  clerk  in  court,  that  "  if  no  one 
shall  appear  and  claim  the  property  of  the  goods,  &c.  mentioned  in 
the  inquisition,  on  or  before  that  day  se'nnight,  a  writ  of  venditioni 
exponas  shall  issue,  to  sell  the  same^ :"  and  where  there  are  not  six 
days  remaining  in  term,  without  reckoning  Sunday,  the  rule  must 
be  given  for  the  seal  day  after  term",  being  a  day  appointed  on  the 
last  day  of  each  terra,  at  the  discretion  of  the  court*^.  If  no  one  ap- 
pear and  claim  the  property,  within  the  time  limited  by  the  rule,  a 
venditioni  exponas  issues,  to  sell  the  goods  seized  under  the  extent. 
It  was  formerly  holden,  that  this  writ  should  not  issue  without 
motion  in  court' :  but  now  it  is  otherwise'' :  though  the  defendant  is 
entitled,  independently  of  the  rule,  to  notice  of  an  intended  sale'. 
The  venditioni  exponas  commands  the  sheriff  to  sell  the  goods  for 
the  best  price  he  can,  and  at  least  for  the  price  at  which  they  were  ap- 
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praised,  and  to  have  the  proceeds  of  the  sale  before  the  barons,  to  be 
paid  to  thera  for  the  use  of  the  crown.  If  the  sheriff  cannot  sell  the 
goods  for  the  appraised  price,  he  should  return  that  fact  ;  and  then  a 
venditioni  exponas  issues,  directing  him  to  sell  for  the  best  price, 
without  reference  to  the  appraisement^ :  And,  by  the  practice  of  the 
Exchequer,  the  sheriff,  selling  under  a  ve7iditioni  exponas,  is  not 
entitled  to  make  a  reduction  in  his  return,  either  for  poundage  or 
extra  expenses;  but  should  return  the  whole  sum  produced  by  the 
sale,  upon  which  the  court  will  order  it  to  be  paid  over,  deducting 
poundage  ;  and  he  must  move  the  court  for  any  extra  allowance,  to 
which  he  may  be  entitled''. 

The  ordinary  mode  of  proceeding  for  the  recovery  of  debts  found 
to  be  due  to  the  king's  debtor,  is  by  scire  facias" ;  or,  on  an  affidavit 
of  danger,  and  the  fiat  of  the  chancellor  or  one  of  the  barons  of  the 
Exchequer,  by  an  immediate  extent  in  the  second  degree"* :  And 
where  the  debts  are  small,  the  court  may  order  a  receiver  to  collect 
them,  and  pay  them  to  the  deputy  remembrancer'^. 

If  the  produce  of  the  goods  sold  under  the  extent  be  not  sufficient 
to  pay  the  debt,  the  court  will  make  an  order  for  sale  of  the  debtor's 
lands,  under  the  statute  25  Geo.  III.  c.  35.  Before  the  making  of  this 
statute,  the  crown  it  seems  could  not  have  sold  the  lands  of  its  debtor  ; 
but  the  mode  of  levying  the  debt  was  by  levari  facias,  under  which 
the  sheriff  levied  the  rents  and  growing  profits  of  the  lands,  until  it 
was  satisfied^.  But  now,  by  the  above  statute^  "  the  court  of  Ex- 
*'  chequer  is  authorized,  on  the  application  of  his  majesty's  attorney 
*'  general  in  a  summary  way,  by  motion  to  the  same  court,  to  order 
*'  that  the  right,  title,  estate,  and  interest  of  any  debtor  to  his  ma- 
"  jesty,  his  heirs  and  successors,  and  the  right,  title,  estate  and  in- 
"  terest  of  the  heirs  and  assigns  of  such  debtor,  in  any  lands,  tene- 
"  ments  or  hereditaments,  which  have  been,  or  shall  thereafter  be  ex- 
"  tended,  under  and  by  virtue  of  any  such  writ  of  extent  or  diem  clau- 
'•  sit  extremum  as  therein  mentioned,  or  so  much  thereof  as  shall  be 
"  sufficient  to  satisfy  the  debt  for  vvbich  the  same  shall  have  been  so 
"  extended,  shall  be  sold,  in  such  manner  as  the  said  court  shall 
"  direct :  And  when  a  purchaser  or  purchasers  shall  be  found, 
"  the  conveyance  of  the  lands,  tenements  or  hereditaments,  so  de- 
"  creed   to    be  sold,  shall  be  made  to  the  purchaser  or  purchasers,  by 
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"  liis  majesty's  remembrancer  in  the  said  court  of  Exchequer,  or  his 
*'  deputy,  under  the  direction  of  the  said  court,  by  a  deed  of  bargain 
"  and  sale,  to  be  enrolled  in  the  same  court :  And  from  and  after 
"  the  making  of  such  conveyance,  and  the  inrohnent  thereof  as  afore- 
"  said,  the  bargainee  or  bargainees  in  such  conveyance,  and  his  or 
"  their  heirs,  executors,  administrators,  and  assigns,  shall  have,  hold, 
"  and  enjoy  the  lands,  tenements  and  hereditaments  therein  com])rised, 
"  for  his  and  their  own  respective  use  and  benefit,  not  only  against 
*'  the  extent  of  the  crown,  but  also  against  such  debtor  of  the  crown, 
"  or  the  surety  or  sureties  for  such  debtor,  and  all  persons  claiming 
"  under  such  debtor,  or  the  surety  or  sureties,  unless  by  a  title  para- 
*'  mount  to,  and  available  in  law  against  such  extent  as  aforesaid : 
*•  And  all  monies  which  shall  become  payable  from  any  such  pur- 
"  chaser  or  purchasers  as  aforesaid,  shall  be  paid,  accounted  for,  and 
"  ai)plied  towards  discharge  of  the  debt  due  to  the  crown,  and  of  all 
"  costs  and  expenses  which  shall  be  incurred  by  the  crown  in  en- 
"  forcing  the  payment  of  such  debt,  in  such  manner  as  the  said  court 
"  of  Exchequer  shall  from  time  to  time  order  and  appoint :  And  if, 
"  after  payment  of  the  whole  debt  to  the  crown,  and  of  all  costs  and 
"  expenses  incurred  in  enforcing  the  payment  thereof,  there  shall  be 
*'  any  surplus  of  the  monies  arising  from  any  such  sale,  the  said 
"  surplus  shall  belong  to  the  same  person  or  persons  as  would  be 
"  entitled  to  the  lands,  tenements  or  hereditaments  sold,  if  there 
"  had  not  been  a  sale  thereof,  and  shall  accordingly  be  paid  to 
"  such  person  or  persons,  under  the  order  and  direction  of  the  said 
"  court  of  Exchequer,  upon  motion  or  petition  to  the  said  court,  to 
"  be  made  upon  such  notice  to  the  crown,  and  to  be  supported 
"  by  such  affidavits  or  other  proofs,  as  to  the  said  court  shall  from 
"  time  to  time  seem  just  and  reasonable."  On  this  statute  an  appli- 
cation may  be  made  to  the  court,  by  the  attorney  general,  for  sale  of 
the  lands  ;  but  no  order  will  be  made  on  such  application,  where  it 
appears  that  goods  have  been  seized  under  the  extent,  sufficient  to  pay 
the  debt*.  And  where  the  crown  debtor  is  entitled  to  an  equity  of 
redemption,  the  prosecutor  must  give  the  mortgagee  notice  of  his 
intended  application,  for  an  order  to  sell  the  estate,  subject  to  the 
mortgage.  Under  this  order,  the  sheriff  ought  to  sell  the  equity  of 
redemption  only'' :  And  where  he  had  sold  the  whole  estate,  without 
reference  to  the  mortgage,  the  court  refused  to  order  payment  of  the 
mortgage   out   of  the   purchase  money,   -without  the  consent  of  the 
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mortgagor ;  but  directed  a  reference  to  the  deputy  remembrari- 
cer,  to  ascertain  what  was  due  on  the  mortgage".  It  is  also 
sometinoes  referred  to  this  officer,  to  enquire  into  a  claim  of  dovver''^ 
and  to  take  an  account  of  the  sum  due  to  the  crown,  for  principal  and 
interest,  &c. 

The  sheriff's  right  to  poundage^  on  an  extent,  principallj'  depends 
on  the  statute  3  Geo.  I.  c.  15.  previous  to  which  the  sheriff,  it  is  said% 
was  not  entitled  to  any  fee  for  executing  an  extent  :  but  now,  by  that 
statute**,  "  all  sheriffs,  who  shall  levy  any  debts,  duties,  or  sums  of 
"  money,  except  post  fines  due  to  the  king's  majesty,  his  heirs  or  suc- 
*'  cessors,  by  process  to  them  directed  upon  the  summons  of  the  pipe 
*'  or  green  wax,  or  by  levari  facias  out  of  the  court  of  Exchequer, 
"  shall  from  time  to  time,  for  their  care,  pains  and  charges,  and  for 
**  their  encouragement  therein,  have  an  allowance  upon  their  accounts 
**  of  twelve  pence  out  of  every  twenty  shillings,  for  any  sum  not  ex- 
*'  ceeding  one  hundred  pounds,  so  by  them  levied  or  collected,  and  the 
"  sum  of  six  pence  only  for  every  twenty  shillings,  over  and  above  the 
"  first  one  hundred  pounds;  and  for  all  debts,  &c.  except  post  fines 
*•  due  to  his  majesty,  his  heirs  and  successors,  by  process  on  Jieri  fa- 
*'  cias  and  extent^  issuing  out  of  any  of  the  offices  of  the  court  of 
"  Exchequer,  the  sum  of  one  shilling  and  sixpence  out  of  every 
"  twenty  shillings,  for  any  sum  not  exceeding  one  hundred  pounds, 
**  so  by  them  levied  or  collected,  and  the  sum  of  twelve  pence  only 
"  for  every  twenty  shillings,  over  and  above  the  first  one  hundred 
"  pounds  :  Provided  always,  such  sheriff  shall  duly  answer  the  same 
"  upon  his  account,  by  the  general  sealing  day  of  such  term  in  which 
*'  he  ought  to  be  dismissed  the  court,  or  in  such  time  to  which  he  shall 
"  have  a  day  granted  to  finish  his  said  accounts,  by  warrant  signed 
"  by  the  lord  chief  baron,  or  one  of  the  barons  of  the  coif  of  the  said 
"  court  for  the  time  being,  and  not  otherwise."  On  this  statute,  the 
sheriff  is  entitled  to  his  poundage,  on  a  levy  made  under  an  extent  in 
aul",  whether  the  debt  be  paid  to  him,  or  to  the  prosecutor  of  the 
extent^ :  And  if  the  sheriff  seize  under  an  extent,  and  before  a  ven- 
ditioni exponas  the  debt  be  paid  to  him,  and  he  pay  it  over  to  the 
prosecutor  of  the  extent,  his  poundage  shall  be  allowed  him^.     But 
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slierlffs  are  not  entitled  to  poundage,  on  ^wonei/ seized  in  the -crown 
debtor's  possession,  under  an  extent  against  him  ;  nor  on  money  paid 
hy  the  sureties  of  a  crown  debtor,  who  has  been  arrested  on  the  crown 
process,  in  order  to  obtain  the  release  of  his  person".  And  thou"*!! 
the  wliole  debt  be  paid  to  the  prosecutor,  it  seems  that  the  sheriff 
shall  have  poundage  only  on  the  amount  levied'':  And  where  the 
sheriff,  besides  his  poundage,  charged  Jive  per  cent,  for  an  auc- 
tioneer to  sell  malt,  the  charge  was  disallowed"^.  If  the  sheriff,  how- 
ever, has  been  put  to  any  extraordinary  trouble  in  keeping  possession 
of  the  defendant's  goods,  &c.  he  may  apply  to  the  court  for  a  rule  to 
shew  cause,  why  it  should  not  be  referred  to  the  deputy  remembrancer, 
to  ascertain  whether  any  and  what  allowance  should  be  made  him  by 
the  prosecutor  of  the  extent,  beyond  the  poundage'  :  But  he  is  not 
entitled,  on  the  rule  being  made  absolute,  to  the  costs  of  the  applica- 
tion, or  of  the  reference'*. 

By  the  above  statute  it  is  declared,  that  ''  no  sheriff,  &c.  shall 
"  take,  ask  or  receive,  any  fee,  gratuity  or  reward,  of  the  person  or 
"  persons  liable  to  pay  any  debts,  duties  or  sums  of  money,  to  his 
*'  majesty,  or  of  any  otiier  person,  for  or  upon  pretence  of  levying  or 
"  collecting  the  same,  except  the  sum  o^  four  pence  only  for  an 
"  acquittance,  upon  pain  of  being  deemed  guilty  of  extortion,  and 
"  forfeiting  for  every  such  offence,  treble  damages  and  costs  to  the 
*'  party  aggrieved,  and  double  the  sum  so  extorted  ;  to  be  ordered, 
*'  decreed  and  given  by  the  barons  of  the  Exchequer,  upon  complaint 
*'  and  proof  of  such  extortion,  in  such  short  and  summary  way  and 
"  method,  as  to  them  shall  seem  meet ;  provided  the  conviction  be 
"  had  and  made  within  two  years  after  the  offence  committed'."  The 
sheriff  therefore  is  entitled  to  poundage,  in  the  cases  mentioned  in  the 
above  statute,  not  from  the  defendant,  but  froai  the  crown,  or  prose- 
cutor of  the  extent ;  and  he  is  not  to  levy  poundage  under  it,  in  ad- 
dition to  the  debt,  unless  it  be  secured  by  a  penalty ;  but  must  levy 
the  amount  of  the  debt  merely,  and  is  to  have  his  poundage  out  of 
the  debt  so  levied  ;  the  words  of  the  statute  being,  "  out  of  the  sum 
*'  levied  :"  and  therefore,  if  poundage  be  levied  in  such  case  by  the  she- 
riff^, or  received  by  the  prosecutor  of  the  extent  or  his  attorney  under 
a  compromise,  in  order  to  stay  proceedings',  the  court  will  order 
it  to  be  refunded.  But  where  the  debt  is  secured  by  a  penalty,  there 
poundage  may  be  levied  in  addition  to  the  debt,  so  that  the  levy  do 
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not  exceed  the  penalty^ :  Ai)d  whenever  the  crown  is  entitled  to  levy 
its  costs  and  charges,  and  is  bound  by  the  statute  3  Geo.  I.  to  allow 
the  sheriff  poundage,  in  such  case  poundage  may  be  levied  by  the 
crown,  as  an  item  of  such  costs  and  charges^.  When  two  extents 
issue  into  different  counties  for  the  same  debt,  and  both  sheriffs  seize 
goods,  and  the  debt  is  paid  to  one  of  the  sheriffs  before  a  venditioni 
exponas  to  either,  that  sheriff  to  whom  the  money  is  paid  shall  have 
full  poundage'^ :  But  in  such  case,  when  the  debt  is  paid  to  the 
officers  of  the  crown  immediately,  the  poundage  shall  be  apportioned 
between  the  sheriffs'^. 


Having  thus  shewn  the  different  modes  of  proceeding  for  the  reco- 
very of  debts,  at  the  instance  and  for  the  benefit  of  the  crown  or  its 
debtor,  it  will  next  be  proper  to  state  the  means  of  resisting  such 
proceedings,  either  by  the  defendant  or  a  third  person.  These  means 
are  first,  by  motion^  or  application  to  the  court,  to  set  aside  the  ex- 
tent, and  proceedings  under  it;  secondly,  by  pef/f/o«  of  right ;  thirdly, 
by  monsfrans  de  droit ;  fourthly,  by  traverse  of  office  ;  and  fifthly, 
by  demurrer. 

Motions  to  set  aside  extents  are  of  two  kinds  :  first,  on  account  of 
some  defect  apparent  on  the  face  of  the  proceedings  ;  and  secondly, 
on  the  ground  of  some  objection  which  does  not  appear  thereon,  but 
must  be  verified  by  affidavit^.  If  the  proceedings  on  record  are  bad 
on  the  face  of  them,  the  defendant,  though  he  might  demur,  may  also 
move  to  set  them  aside*^;  as  if  the  extent  be  founded  on  a  debt  which 
appears  on  the  face  of  the  proceedings  not  to  have  been  due  at  the 
time  of  the  caption  of  the  inquisition^,  or  the  inquisition  itself  is  argu- 
mentative, so  that  no  certain  traverse  can  be  taken  thereon*',  or  the 
property  found  is  not  by  law  extendible',  &c. :  And  it  is  of  course 
generally  advisable  to  move  in  the  first  instance,  instead  of  demur- 
ring ;  because,  if  the  motion  be  decided  against  the  claimant,  he  may 
still  plead ;  whereas  if,  after  argument  on  demurrer,  the  point  should 
be  decided  against  him,  the  judgment  is  usually  finaP. 
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When  a  motion  is  made  (o  set  aside  an  extent,  for  some  matter  not 
apparent  on  the  face  of  the  proceedings,  such  matter  must  be  verifietl 
by  affidavit'^ :  And  if  any  party  besides  the  defendant  himself  move  to 
set  aside  the  proceedings,  such  party  must  in  his  affidavit  shew  his 
title  to  the  property  seized''.  If  the  prosecutor's  affidavit  be  defective 
in  the  statement  of  the  defendant's  insolvency,  the  defendant  may 
move  to  set  it  aside*^ ;  and  he  has  no  other  remedy  in  this  case,  as  the 
affidavit  constitutes  no  part  of  the  record,  and  is  therefore  not  open 
to  a  traverse  or  demurrer'^ :  But  where  the  affidavit  is  clear  and  ex- 
press, no  counter  affidavits  can  be  produced,  for  the  purpose  of  expla- 
nation or  contradiction'^.  So,  if  a  party  procure  himself  to  become  a 
debtor  to  the  crown,  for  the  purpose  of  suing  out  an  extent  in  aid%  or 
it  be  sued  out  in  breach  of  good  faith^,  the  extent  may  be  set  aside  on 
motion  :  And  where  an  extent  has  been  taken  out,  under  circum- 
stances in  which  the  practice  of  the  court  does  not  authorize  the 
issuing  of  prerogative  process,  the  objection  must  be  made  by  mo- 
tion ;  for  if  pleaded  and  put  in  issue,  the  court  will  not  permit  the 
question  to  be  trieds.  But  if  two  writs  are  issued,  one  for  a  joint 
debt  and  the  other  for  a  separate  debt,  in  the  same  sum,  on  inquisi- 
tions finding  a  joint  debt  and  a  separate  debt  in  different  sums,  the 
court  will  not  set  them  both  aside,  on  the  ground  of  the  irregularity 
of  one  of  them,  though  confessedly  a  mistake  ;  but  they  will  support 
that  which  can  be  shewn  to  be  correct'' :  And  where  a  joint  debt  has 
been  found,  the  death  of  one  of  the  debtors,  in  the  interval  between 
i\\e  fiat  and  extent,  does  not  vitiate  the  proceedings'. 

The  party  grieved  by  the  extent  may  move  to  set  it  aside,  before 
he  enters  his  appearance  and  claim'' :  but  the  motion  for  that  purpose 
should  regularly  be  made  before  he  has  obtained  time  to  plead' ;  and 
the  writ  ought  to  be  brought  into  court  by  the  officer,  before  the  mo- 
tion is  made,  when  any  objection  is  taken  which  arises  upon  the  face 
of  the  extent™.  This  motion  may  be  made  either  in  term  time,  on  any 
day  except  Monday  or  Thursday,  or  at  the  sittings  after  term,  (now 
usually  holden  in  Gray's  Inn  Hall,)  which  are  always  appointed  by 
the  court  on  the  last  day  of  every  term  except  Easter  term,  when,  on 
account  of  the  shortness  of  the  vacation,   Thursday  next  after  the 

a  West,  18Q.  and  see  7  Price,  636,  f  West,  297. 

b  Id.  183.  8  4  Price,  11. 

c  3  Price,  38.  West,  53.  180.  WesJ,  Ap-  •>  1  Price,  395. 

pend.  51.  S.  C.  >  Id.  ibid. 

d  Rex  V.  Lawton,  M.  57  Geo.  III.  West,  "  3  Price,  280. 

180.  '  Id.  33.  and  see  West,  184.  Ma«.  L.  Ek. 

e  Rex  0,  Huntley,  M.  1687.   Id.  295,  6,  7.       606. 

hut  see  Bunb.  127.  "^  1  Price,  295. 
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last  day  of  that  term  is  always  fixed  as  a  day  for  motions  only*.  In 
term  time,  motions  in  revenue  matters  are  commonly  heard  on  Fri- 
days and  Saturdays^,  It  is  usual  to  give  two  days  previous  notice 
of  motion,  to  set  aside  an  extenf^ ;  but  this  is  not  necessary,  when  the 
party  moves  for  a  rule  to  shew  cause  merely*^ :  and  when  the  neces- 
sity for  applying  to  the  court  is  urgent,  and  the  term  is  drawing  to  a 
close,  the  court  will  sometimes  direct  that  short  notice  for  the  next 
day  be  accepted*^. 

Besides  the  motions  to  set  aside  the  extent,  there  are  others  which 
are  sometimes  necessary  to  be  made  by  the  defendant  or  claimant ;  as 
to  pay  the  debt  for  which  the  extent  issued  ;  or  that  the  sheriff,  who 
has  levied  money,  shall  pay  the  debt  out  of  it,  into  the  receipt  of  the 
Exchequer,  and  that  on  such  payment  an  amoveas  manus  do  issue^, 
&c.  This  may,  it  seems,  be  done  at  any  time  during  the  pendency  of 
the  extent^  And  when  goods  of  the  debtor  have  been  seized  un(!er  an 
extent,  to  an  amount,  according  to  the  appraisement,  beyond  what  is 
sufficient  to  satisfy  the  debt  due  to  the  crown,  the  court  on  motion 
will  grant  an  amoveas  manusy  on  the  defendant's  paying  into  court, 
or  the  receipt  of  the  Exchequer,  the  debt  without  the  costs".  So, 
when  the  sheriff  has  collected  debts  under  the  extent,  which  is  often 
done,  (though  the  sheriff,  as  before  observed*",  has  no  authority  by  the 
writ  to  do  so,)  it  is  sometimes  moved,  that  he  shall  pay  such  sums  into 
the  hands  of  the  deputy  remembrancer,  to  be  laid  out  pendente  lite 
in  the  funds,  or  in  Exchequer  bills,  or  in  such  way  as  the  court  shall 
direct'. 

By  the  common  law,  whenever  the  king  was  in  possession  by  virtue 
of  an  inquisition,  the  subject  was  put  to  his  petition  of  right,  unless 
the  right  of  the  party  appeared  in  the  inquisition,  and  then  at  the 
common  law  he  might  have  had  a  monstrans  de  droit :  hut  when  the 
inquisition  only  entitled  the  king,  and  he  was  obliged  to  bring  a  scire 
facias  against  the  party  to  recover  possession,  there  at  common  law 
the  party  might  have  traversed  the  king's  title  ;  for  in  that  case,  the 
king  being  in  nature  of  a  plaintiff,  the  party  in  possession  might  by 
pleading  have  put  him  to  prove  the  title  upon  which  he  would  re- 
cover. But  when  the  king  was  in  possession  by  virtue  of  the  inqui- 
sition, there  the  party  who  would  get  that  possession  from  him  was  in 
nature  of  a  plaintiff,  and  therefore  had  no  method  of  proceeding  but 
by  way  of  petition  j  for  no  action  could  lie  against  the  king,  because 

a  1  Fowl.  284.  e  i  pri^e,  117.  and  see  Parker,  89. 

b  Man.  L.  Ex.  610.  *  West,  187.  and  see  7  Price,  636. 

<:  West,  179.  6  3  Price,  40. 

^  Hex  V.    CoUingridge,  id.    ibid,   and    ice  ''^«<e,  1103. 

Man.  L.  Ex.  610.  i  i  p,ice,  299.  and  see  West,  186,  7. 
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no  writ  cou](\  issue,  as  he  could  not  cointnand  himself.  This  remedy 
by  petition,  however,  being  attended  with  great  delay  and  charge  to 
the  party  grieved,  the  statutes  of  34  Edw.  III.  c.  11.  36  Edw.  III. 
c.  13*.  and  2  &  3  Edw.  Vi.  c.  8.  were  made,  to  enable  the  subject  to 
traverse  inquisitions,  or  otherwise  to  shew  their  right.  Thus  were 
traverses  and  monstrans  de  droit  introduced,  in  lieu  of  petitions'' ; 
the  only  difference  between  tliera  being,  that  in  a  traverse,  the  title  set 
up  by  the  party  is  inconsistent  with  the  king's  title  found  by  the  in- 
quisition, whicl)  he  therefore  must  traverse  ;  in  a  monstrans  de  droit* 
he  confesses  and  avoids  the  king's  title.  But  in  both  cases  he  must 
make  a  title  in  himself;  and  if  he  cannot  prove  his  title  to  be  true, 
although  he  be  able  to  prove  that  the  king's  title  is  not  good,  it  will 
not  serve  him*^.  In  traverses  at  common  law,  however,  the  party  is  in 
nature  of  a  defendant,  and  therefore  need  not  set  up  any  title  in  him- 
self". 

The  method  of  proceeding  at  common  law  by  petition  was,  that  the 
king's  title  being  found  by  inquisition,  the  party  petitioned  to  have  an 
inquest  of  office,  to  inquire  into  his  title  :  If  his  title  was  found  by 
such  office,  then  he  came  into  court,  and  traversed  the  king's  title:  So 
that  the  record  began  by  setting  out  the  first  inquisition  found  for  the 
king,  and  after  that,  the  return  of  the  inquisition  taken  upon  the  pe- 
tition, and  then  went  on  with  "  Et  modo  ad  hunc  diem  venit,^^  and 
so  traversed  the  king's  title.  In  conformity  to  these  proceedings  at 
common  law,  the  traverse  and  monstrans  de  droit  given  by  the  sta* 
tutes,  begin  by  stating  the  inquisition,  and  then  go  on,  *'  Et  modo  ad 
hunc  diem  venit,^^  8f(f.  :  And  from  this  manner  of  pleading,  some 
have  considered  the  party  traversing  as  defendant^ ;  but  when  it  is 
considered,  that  this  traverse  comes  in  lieu  of  the  petition  at  common 
law,  and  that  it  does  not  suspend  the  vesting  in  the  king  by  the  in- 
quisition, and  that  the  judgment  for  the  pijrty  is  an  amoveas  manuSy 
and  the  judgment  against  him  a  nil  capiat,  it  seems  clear  he  ought  to 
be  deemed  a  plaintiff,  and  as  such  is  caj)able  of  being  nonsuited^. 

*  By  this  statute,  if  an   office    taken  for  «  The  only  difference  between  the  plead- 

the  king  be  false,  tlie  party  aggrieved  there-  ing  in  a  traverse  and    monstrans  de   droit    is 

by  may  in  all  cases  traverse  the  fact  found,  that  in  the  one,  the  party  pro  plncito  dicil,  in 

though  the  act  speaks  of  offices  taken  before  the   other,  pro  placito  el    mouslralione  juris 
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The  first  step  to  be  taken  on  a  traverse,  by  the  party  grieved,  is 
to  enter  his  appearance  and  claim  of  property  on  the  back  of"  the  writ, 
if  possible,  within  the  time  limited  by  the  rule  to  appear  tmd  claim". 
The  appearance  is  entered  either  by  the  defendant  or  claimant  in  per- 
son, or  in  the  name  of  one  of  the  sworn  cletks  of  the  king's  remem- 
brancer's office,  in  which  the  return  is  filed'' :  The  claim  is  made  in  the 
court  into  which  the  inquisition  is  returned  ;  and  though  a  common 
law  proceeding,  the  traverse  is  taken  in  the  remembrancer's  office,  ou 
the  equity  side  of  the  Exchequer*^,  from  which  extents  commonly 
issue''.  In  cases  of  bankruptcy,  it  is  usual  and  advisable  to  enter  a 
claim  in  the  name  of  the  bankrupt,  as  well  as  in  the  names  of  the  as- 
signees^ ;  And  where  the  assignment  of  a  bankrupt's  estate  was  not 
made  until  after  the  expiration  of  the  rule  to  aj)pear  and  claim,  the 
court  allowed  a  claim  to  be  entered,  uj)on  a  motion  made  in  the  follow- 
ing term^  So,  where  the  claim  was  omitted  to  be  entered  by  the 
mistake  of  the  clerk  in  court",  and  in  other  cases,  when  the  delay  is 
satisfactorily  accounted  for  by  affidavit,  the  court  will  grant  relief*. 
But  where  a  defendant  on  an  extent  had  moved  to  quash  it,  on  facts 
stated  by  affidavits,  which  were  satisfactorily  answered,  whereupon  a 
venditioni  exponas  issued,  the  court  would  not  afterwards  permit  him 
to  enter  a  claim,  and  traverse  the  inquisition'. 

If  an  appearance  and  claim  be  entered,  within  the  time  limited  by 
the  rule,  a  rule  to  plead  is  given,  under  the  entry  of  the  aj)pearance 
and  claim",  on  the  back  of  the  writ.  This  is  a  Jour  day  rule  ;  on  the 
expiration  of  which  the  defendant  or  claimant  may  obtain  further  time, 
upon  a  motion  of  course,  requiring  in  the  first  instance  Duly  counsel's 
hand'. 

Pleas  to  extents  are  either  by  the  defendant,  or  party  against 
whom  the  extent  issued,  or  by  third  persons ;  and  they  are  of  two 
kinds  :  first,  pleas  which  go  in  denial  or  discharge  of  the  debt,  and 
which  can  be  pleaded  only  by  the  defendant,  or  those  claiming  under 
him  ;  and  secondly,  pleas  which  do  not  go  to  the  discharge  or  denial 
of  the  debt,  but  are  pleaded  to  the  extent  by  diird  persons,  who  claim 
the  goods,  &c.  which  have  been  seized  as  the  defendant's,  and  which 
pleas  go  to  the  property  of  the  goods,  &c.  seized  under  the  extent™. 

*  Mail.  L.  Ex.  585.  178.  and  see  5  Price,  576. 
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The  common  pleas  by  the  defendant  to  an  extent,  in  chief  ov  in  aidy 
are  mm  est  factum,  or  performance%  if  the  debt  be  founded  on  a 
bond  ;  or  if  it  be  claimed  on  a  simple  contract,  non  indebitatus,  or 
that  the  defendant  is  not  indebted  to  the  crown  or  its  debtor,  as 
alleged    in   the  inquisition  :    Under   this   latter   plea,   the   defendant 
may  give  in  evidence  any  matter  in  denial  or  discharge  of  the  debt,  in 
like  manner  as  under  the  plea  of  nil  debet,  in  an  action  of  debt  on 
simple  contract'' :  And  on  an  extent  in  aid,  the  defendant  may  nega- 
tive the  debt  to  the  crown,  as  well  as  that  which  is  found  to  be  due  to 
the  king's  debtor''.     But  it  is  sufficient,  in  an  inquisition  on  an  extent 
in  aid,  that  the  prosecutor  of  the  extent  be  found  to  be  indebted  to 
the  crown  generally,  at  the  time  of  taking  the  inquisition,  without 
stating  the  amount  of  the  debt,  or  the  time  and   manner  of  its  ac- 
crual'^.    Also,  by  the  statute  33  Hen.  VIII.  c.  39.  §  79.  "  if  any 
person,  of  whom  any  debt  or  duty  is   demanded  or  required,  shall 
allege,  plead,  declare,  or  shew  good  perfect  and  sufficient  cause  and 
matter  in  law,  reason  or  good  conscience,  in  bar  or  discharge  of  the 
said  debt  or  duty,  or  why  such  person  ought  not  to  be  charged  or 
chargeable  with  the  same,  and  the  same  cause  or  matter  so  alleged, 
&c.  be  sufficiently  proved,  that  then  the   court  shall  have  full  power 
and  authority  to  accept  adjudge  and  allow  the  same  proof,  and  wholly 
and  clearly  to  acquit  and   discharge  the  person  so  impleaded,  &c." 
From  this  clause,  the  statute  33  Hen.  VIII.  is  frequently  called  in 
the  books,  the  statute  of  equity^ :  And,  under  this  statute,  matter  in 
equity  may  be  pleaded  to  the  inquisition'',  or  brought  before  the  court 
by  motion^,  or  bill  in  equity**. 

On  an  extent  in  chief,  the  defendant  cannot  plead  a  set  off';  nor 
the  statute  of  limitations,  or  bankruptcy  ;  nor,  on  a  bond,  payment 
after  the  day  mentioned  in  the  condition'' ;  nor  any  other  plea  given  by 
statute,  in  which  the  crown  is  not  named'.  But,  on  an  extent  in  aid, 
the  defendant  may  plead  any  matter  which  would  be  a  good  defence 
against  his  creditor  ;  as  a  set  off  of  money  due  from  the  crown  debtor 
to  himself",  or,  as  it  seems,  the  statute  of  limitations", or  bankruptcy". 

a  Tiem.  P.  C.  384.  COS.  216.  West,  209.  Man.  L.  Ex.  393. 
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In  pleas  by  a  third  person,  it  is  not  sufficient  for  the  party  pleading 
to  traverse  the  title  of  the  crown  merely,  that  is,  to  say  that  the  crown 
debtor  was  not  possessed  or  seised,  at  the  time  when,  &c.  in  manner 
and  form  as  in  the  inquisition  is  alleged  ;  but  he  must  also  set  out  a 
title  in  himself^  ;  And  when  the   assignees  of  a  bankrupt  claim  goods 
seized  under  an  extent  against  the  bankrupt,  upon  the  ground  that 
the  assignment  was  prior  to  the  teste  of   the   extent,    if   they  stile 
themselves  assignees,  they  must  set  out  all  the  proceedings  under  the 
bankruptcy :  but    it    is    not  necessary  for    them    to   call  themselves 
assignees  at  all ;  it  being  sufficient  for  them  to  say  that  they  were 
possessed  of  the  goods  at  the  time  of  the  teste  of  the  extent,   for 
the  property  of  the  goods  draws  to  it  the  possession  in  law^     But  it 
is  nevertheless  usually    advisable  for  the  assignees  in  such  case  to 
claim  as  assignees,  and  to  set  out  their  whole  title  through  the  bank- 
ruptcy ;  for  if  they  were  merely  to  state  themselves  to  be  possessed  of 
the  goods,  &c.  traversing  the  defendant's  possession,  and  the  crown 
were  to  take  issue,  as   it  most  probably  would  in  that  case,  upon  the 
assignees'  possession,  they  must  prove  their  whole  title  through  the 
bankruptcy ;   whereas,  if  they  set  out  their  title  through  the  bank- 
ruptcy, it  is  not  probable  that  the  crown  would  traverse  all  parts  of 
their  title*^.     The  defendant,  or  party  claiming  the  goods,   &c.   can 
plead  but  one  plea  to  the  whole  inquisition  ;  the  statute  4  Ann.  c  16. 
§  7.  which  gives  (he  liberty  of  pleading  several  matters,  being  holden 
not  to  extend  to  the  crown"* :  But  he  may  plead  several  pleas  to  dis- 
tinct parts  of  the  inquisition  ;  or  traverse  as  to  part,  and  demur  to  the 
residue^. 

When  the  inquisition  finds  a  bad  title  for  the  crown,  the  claimant 
may  demur  in  law  upon  the  record,  without  traversing*^ ;  or  he  may 
move  the  court  on  that  ground  to  set  it  aside§. 

The  defendant,  or  party  pleading  to  an  extent,  cannot  rule  the 
crown  to  reply*' :  But  when  the  attorney  general  will  not  reply  or 
demur  in  a  reasonable  time,  the  court  will  order  judgment  to  be 
entered  for  the  defendant,  as  if  the  plea  were  confessed,  unless  the 
attorney  general,  upon  being  attended,  will  either  enter  a  nolle  pro- 
sequi, or  proceed  in  the  cause*.  The  defendant,  however,  should 
first  apply  to  the  attorney  general  to  proceed  ;   and  if  he   will  not  do 

«  Staundf.  Preerog.  63.  a.  West,  210.  f  50  Ass.  322.  p(.  1.  Bio.  Abr.  tit.  De- 
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so,  the  court  may  ^ive  judgment,  as  if  he  had  confessed  the  plea". 
Upon  extents  in  aid,  the  practice  is  to  move  for  judgment,  if  the 
crown  do  not  reply  before  the  end  of  the  third  entire  term  after  plea 
filed''.  If  the  attorney  general  proceed,  he  either  replies  or  demurs 
to  the  plea  ;  and  when  the  king  is  in  the  situation  of  a  defendant,  he 
may  reply  in  abatement  or  in  bar*^ ;  or  in  abatement  as  to  part,  and 
in  bar  as  to  the  residue*'.  A  replication  in  bar  is  general  or  special  ; 
the  former  denying  one  or  more  of  the  allegations  in  the  plea,  the  latter 
confessing  and  avoiding  them,  or  concluding  the  defendant  by  matter 
of  estoppel"* :  And,  in  replying  to  the  plea,  the  attorney  general 
may  either  traverse  the  title  of  the  party  pleading,  or  maintain  the 
inquisition,  at  his  election*.  The  rephcation  must  not  be  incon- 
sistent in  any  material  point,  with  the  extent*^,  oy  inquisition^,  which 
it  is  its  office  to  support ;  as  such  a  replication  would  be  a  depar- 
ture'' :  But  if  the  plea  allege  several  facts,  the  king  by  his  preroga- 
tive may  traverse  them  all,  though  a  common  person  ought  to  traverse 
but  one' ;  or  he  may  confess  and  avoid,  and  traverse  also"";  And 
if  the  king  have  several  titles  traversed,  he  may  maintain  all  or 
only  one  of  them  at  his  election',  The  replication,  whether  general 
or  special,  should  be  signed  by  the  attorney  general,  all  the  pro- 
ceedings being  in  his  name"'  ;  or  if  his  office  be  vacant,  by  the  so- 
licitor general". 

When  the  rephcation  or  demurrer  is  filed,  the  defendant  must  re- 
join withinybur,  or  join  in  demurrer  within  six  days°.  The  rule  to 
rejoin  or  join  in  demurrer,  like  the  rule  to  plead,  is  entered  on  the 
back  of  the  writ  of  extend.  After  replication,  the  king  by  his  prero- 
gative may  waive  it,  and  reply  de  novo,  before  issue  joined,  in  the 
same  or  another  term^ :  or  he  may  waive  his  demurrer  to  the  defen- 
dant's plea,  and  reply  to  issued  So,  if  the  defendant  demur,  the  crown, 
instead  of  joining  in  demurrer,  may  traverse,  or  confess  and  avoid, 
the  inducement'.     But  the  defendant  is  not  allowed    to   change   his 

»  Id.  ibid,  and  see  Man.  L.  Ex.  603.  (oj.  ^  West,  214.   fn). 

b  Man.  L.  Ex.603.  i  Staundf.  Preerog.  65.  a.  Com.   Dig.    tit. 

«  Id.  600.  PrtErogative,  D.  85. 

d  ArJe,  730.  "i  West,  214.  Man.  L.  Ex.  604. 

e  Staundf.    Prarog.   65.    a.   Hardr.   455.  "  4  Bur.  2572. 

Vaugh.  64.  o  R.  temp.  Jac.  II.  Man.  L.  Ex.  Append. 

f  Trem.  P  C.  594,  232. 

e  Bio.  Abr.  tit.  Traverse  d'Office.pl.  20.  p  West,  214.  Man.  L.  Ex.  604. 

^  Trem.  P.  C.  594.  and  see  2  Wms.  Saund.  q  2  Rol.  Rep.  41. 

84.  (i.).  Man.  L.  Ex.  601.  '  Cro.  Car.  347.  Vaugh.  G5.  Hardr.  455. 

>  Sav.  19.  Com.  Dig.  tit.  Prcerogalive,  D.  Plowd.  322.  a. 

75.  85.  and  see  West,  213,  14.  Man.  L.  Ex.  •  T.  Jon.  9,  10.  Co.  Ent.  402.  Man.   L. 

600,  601,  2.  Ex.  602. 
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plea,  or  waive  it  and  plead  the  general  issue,  without  the  consent  of 
the  attorney  general*.  So,  after  issue  joined,  the  king  may  waive  the 
issue  and  demur'',  or  take  another  issue,  in  the  same  term,  though  not 
in  another  term'^.  But  if  the  king  join  issue  upon  a  traverse  of  his 
title,  he  cannot  it  seems  afterwards  waive  it,  to  traverse  the  title  of  the 
defendant** ;  at  least  this  cannot  be  done  after  the  term  has  expired, 
and  the  jury  process  issued*  :  Neither  can  he  waive  the  issuej^ 
after  verdict^ 

Issue  in  fact  being  joined,  the  cause  may  be  tried  either  at  bar  or 
nisi  prius^ :  And  the  king  may  try  it  in  what  county  he  pleases*".  In 
practice,  however,  it  is  always  tried  at  nisipriuSf  in  Middlesex':  And 
if  one  of  the  defendants  plead  to  issue,  and  another  demur,  the 
king  may  either  bring  on  the  trial  or  demurrer  first,  as  he  pleases''. 
The  king  cannot  be  compelled  to  proceed  to  trial :  And  laches  not 
being  imputable  to  him',  there  can  be  no  trial  by  proviso,  when 
the  king  is  a  party™ ;  but  in  cases  of  great  delay,  the  court  on  mo- 
tion will  it  seems  give  judgment  for  the  defendant  or  claimant,  if 
the  attorney  general  will  not  proceed  in  a  reasonable  time".  The 
notice  of  trial  is  of  course  always  given  by,  and  cannot  be  given  to 
the  crown".  And  when  the  defendant  or  claimant  resides  more  than 
forty  miles  from  London,  he  is  entitled  to  ten  days  notice  of  trial''. 
In  other  cases,  he  seems  to  be  in  strictness  entitled  to  six  days  notice 
only''. 

Notice  of  trial  being  given,  the  record  is  entered,  and  cause  called 
on  :  And  at  the  trial,  the  defendant  or  claimant,  being  considered  as  a 
plaintiff',  may  be  nonsuited' ;  but  the  nonsuit  on  a  traverse  is  peremp- 
tory', at  least  after  issue  joined".  And  when  the  traverser  offers  to 
demur  upon  evidence  given  for  the  king,  the  counsel  for  the  crown 

a  Cro.  Car,  347.  2  Rol.  Rep.  41.  ''1  Str.  2G5. 

••  Staundf.  Prarog.  65.  b.  Plowd.  322.  a.  '  Co.  Lit.  51.  b. 

Hardr.  455.  Vaugh.  65.  ">  6  Mod.  247.  and  see  F.N.  B.  241.  A. 

«  15  Edw.  IV.  8.  a.  Staundf.  Prfprog.  65.  Plowd.  243.  b.  2  Leon.  110.  pi.  144. 

b.  Vaugh.  55.  °  Parker,  51.  and  see  3  Anstr.  753.  West, 

<*  Semb.  Vaugh.  64.  1  Mod.  276.  13  Edw.  216.  Man.  L.  Ex.  612.  Anle,  112G,  7. 

lV.8.a.pl.\.  »  Man.  L.  Ex.  612. 

e  Id.  ibid.  Man.  L.  Ex.  602.  P  Id.  ibid. 

^  Hardr,  455.    and   see  Com,    Dig.  til.  1  R,  temp.  Jac.  U.  Man.  L.  Ex.  Append. 

Pr(Eros.ative,  D,  85.  West,  213,  14,  Man.  L.  233.  and  see  West,  216,  17.  Id.  App.  ]28. 

Ex.  602.  r  Anle,U21. 

g  Sav.  2.  Cro.  Car,  348,  9.  Ante,  812.  •  2  Salk.  448.  Ante,  1123. 

•»  1  Sid.  412.   1   Veut.    17.    Parker,  189,  t  9  Hen.  IV.  7.  4  Hen.  VL  12.  p/.  9. 

and  see  Cro.  Car.  348.  2  Price,  113.  «  Semb.  M,   7   Hen,  VIL  fo.  13.  pi.  19. 

i  Wcbt,  216.   Man.   L.   Ex.  612.  Ante,  and  .see  Man,  L,  Ex.  581,  613, 
812. 
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cannot  be  compelled  to  join  in  demurrer" :  The  court  in  such  case, 
however,  may  direct  the  jury  to  find  the  special  matter^ 

The  verdict  on  a  traverse,  which  may  be  either  general  or  special^ 
is  confined  to  the  points  in  issue ;  the  jury  having  no  damages  or 
costs,  nor  any  other  collateral  matter,  to  enquire  into*^ :  And  thepostea 
being  returned,  a  rule  for  judgment  is  given,  which  is  a/our  day  rule, 
when  there  are  so  many  days  between  the  trial  and  end  of  the  term  ; 
otherwise  the  rule  is  for  the  last  day  of  terra^.  Before  the  expiration 
of  the  rule,  the  unsuccessful  party  may  move  in  arrest  of  judgment  ; 
or  for  a  new  trial,  or  judgment  no7i  obstante  veredicto:  And  when 
the  trial  is  in  vacation,  the  motion  must  be  made  within  the  firstybur 
days  of  the  following  term^ 

The  king  being  in  possession  under  the  extent,  is  seldom  at  the 
trouble  of  entering  up  judgment,  upon  a  verdict  in  his  favour,  unless 
a  writ  of  error  render  it  necessary^.  The  form  of  the  judgment  for  the 
king,  whelher  upon  a  verdict  or  nonsuit,  is  that  the  defendant  or 
claimant  take  nothing  by  his  traverse'':  And  upon  such  judgment,  no 
execution  issues  for  the  king,  such  execution  being  anticipated  by 
the  extent  itself;  but  the  lands,  goods,  and  choses  in  action,  are  dealt 
with,  as  if  no  claim  had  been  made'.  On  the  other  hand,  when  the 
defendant  or  claimant  obtains  judgment  on  the  extent,  the  judgment 
is,  that  the  king's  hands  be  amoved  from  the  possession  of  the  goods, 
&c.  and  that  the  defendant  or  claimant  be  restored  to  the  possession 
thereof'':  and  on  such  judgment  being  entered,  the  legal  possession 
is  transferred  immediately,  by  operation  of  law,  from  the  king  to  the 
party,  who  may  put  himself  into  actual  possession  without  further 
process^,  or  sue  out  a  writ  of  amoveas  manus,  if  necessary,  to  amove 
the  king's  hands'^.  On  this  writ,  the  sheriff  must  forthwith  restore  the 
whole  of  the  property  seized,  to  the  defendant  or  claimant ;  and  has 
no  right  to  deduct  any  thing  for  fees  or  poundage,  or  expenses  of  any 
kind  ;  the  sheriff  being  entitled  to  his  fees,  when  he  is  entitled  to  them 
at  all,  not  from  the  defendant  or  claimant,  but  from  the  crown  or  pro- 

»  Man.  L,  Ex.  6l3.  51.  b.  Staundf.  Preerog.  77.  b.  2  Salk.   448. 

^  Co.  Lit.  72.  a.  5  Co.  104.   and  see  Cro.  Bui.   ISfi.   Pii.  216.  Man.  L.  Ex.  618. 
Eliz.  752.  Hughes,  58.  Man.    L.  Ex.   613.  '  Man.  L   Ex.  61S). 

And  as    to  demurrers   to  evidence  by  the  ^  West,  2; 7.  Man.  L.  Ex.  618.  And  for 

crown,  see  IMowd.  4.  8.  the  form   of    an    issue   and  judgment    of 

*^  Hughes,  33.  amoveas  manus  in  tlie  Exchequer,  on  a   writ 

^  Man.  L.  Ex.  6 14.  of  extent  in  oirf,  defended  by  the  assignees 

«  Id,  615.  and  see  R.  temp'.  Jac.  II.  Man.  of  a  bankrupt,  with  continuances  by  impar- 

L.  Ex.  Append.  233.  lance,  vicecomes  non  misit  breve,  and  curia  ad- 

t  Man.  L.  Ex.  615.  visari  vult,  see  Append.  Chap.  XLII.  §  22. 

g  /(/.  618.  '3  Salk.  145. 

1>  Bro.  Abr.  tit.  Trovers d'Ofice,  54.  4  Co.  "»  West,  217.  Man.  L.  Ex.  620. 
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secutor  of  the  extent*.  The  judgment  against  the  king  usually  con- 
cludes with  a  salvo  jure  regis  ;  the  effect  of  which  is  to  prevent  the 
kin""'s  being  concluded,  with  respect  to  any  title  which  is  not  ex- 
pressed in  the  pleadings''. 

With  regard  to  costs,  it  is  a  general  rule  that  the  king,  or  any  per- 
son suing  to  his  use*^,  shall  neither  pay  nor  receive  them  ;  for,  besides 
that  he  is  not  included  under  the  general  words  of  the  statutes  which 
give  costs,  as  it  is  his  prerogative  not  to  pay  them  to  a  subject,  so  it 
is  beneath  his  dignity  to  receive  them"*.  But  there  are  some  excep- 
tions to  this  rule,  created  by  different  statutes  :  Thus,  by  the  statute 
33  Hen.  VIII.  c.  39.  §  54.  "  the  king,  in  all  suits  upon  any  obligations 
or  specialties  made  to  himself,  or  any  to  his  use,  shall  have  and  re- 
cover his  just  debts,  costs  and  damages,  as  other  common  persons  use 
to  do,  in  suits  and  pursuits  for  their  debts."  This  act  is  confined  to 
suits  on  obligations  or  specialties  made  to  the  king,  or  any  to  his  use  : 
And  therefore,  where  a  bond  debtor  to  the  crown  took  out  an  extent  in 
aid  against  his  simple  contract  debtor,  the  latter  was  holden  not  to  be 
liable  to  pay  costs  ;  for  though  the  simple  contract  debt,  when  found 
by  inquisition,  may  be  considered  as  a  specialty  debt  to  the  king,  yet 
it  does  not  come  within  the  meaning  of  the  term  of  a  "  specialty 
made  to  the  king,  or  to  his  useV  When  lands  are  sold  by  virtue  of 
the  statute  25  Geo.  HI.  c.  35.  the  monies  produced  by  the  sale  are 
directed  to  be  paid,  accounted  for  and  applied,  towards  discharge  of 
the  debt  due  to  the  crown,  and  of  all  costs  and  expenses  which 
shall  be  incurred  by  the  crown,  in  enforcing  the  payment  of  such  debt, 
in  such  manner  as  the  court  of  Exchequer  shall  order  and  appoint: 
And,  by  the  statute  43  Geo.  III.  c.  99.  ^  41.  costs  may  be  levied 
against  collectors  of  taxes,  in  certain  cases^.  But  costs  are  not  reco- 
verable on  the  statute  25  Geo.  III.  c.  35.  even  in  the  case  of  an  im- 
mediate extent  in  chief,  when  goods  and  lands  are  seized,  the 
goods  alone  being  more  than  sufficient  to  pay  the  debt  levied  ;  this 
statute  being  holden  to  give  the  crown  a  right  to  costs,  in  cases 
only  when  it  is  necessary  to  resort  to  a  sale  of  the  lands".  So,  costs 
are  not  recoverable  on  an  extent  in  aid,  under  the  statute  53  Geo.  HI. 
c.  108.  although  sued  to  secure  the  stamp  duties  on  policies  of  assur- 
ance, in  the  hands  of  an  insolvent  agent  of  the  company,  and  founded  on 

a  West,  217.  236.  Ante,   1119.  1  Anstr.  50.   7  Durrif.  &  East,  567.  Hullock 

"»  Hi).  9  Edw.  IV.  fo.  31.  pi  14.  F.  N.  B.  on  Costs,  21.  West,  227.  Man.   L.  Ex.  361, 

35.  P.  Hardr.    128.  and  see  M.  2  Edw.  II.  2. 

Fitz.  tit.    Voucher,    208.  P.  20  Edw.    111.  ^  i  Price,  434.  and  see  5  Price,    189.  2 

Fitz.tit.  Droit,  15.  Man.  L.  Ex.  619.  Anstr.  369.  West,  228.  Man.  L.  Ex.  562. 

c  Stat.  24  Hen.  VIII.  c.  8.  ^3  Pi  ire,  280. 

•*  3  Blac.  Com.  400.   and  see  Cowp.  361.  6  Jd.  40. 
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their  bond  to  the  crown,  for  the  due  payment  of  those  duties  ;  and 
although  the  debt  be  of  such  a  nature,  as  that  an  immediate  extent 
might  have  been  issued  on  it\  The  bill  of  costs  of  the  crown  so- 
licitor, for  business  done  under  an  extent,  we  haveseen**,  is  taxable  : 
And  if,  on  the  taxation  of  his  bill,  a  considerable  sum  be  disallowed, 
the  court  will  not  only  order  the  costs  of  the  taxation  to  be  paid  to 
the  defendant  by  the  solicitor,  but  if  he  have  received  the  whole 
amount  of  his  bill  by  suras  paid  him  on  account,  they  will  order  him 
to  pay  interest  on  the  balance  reported  to  be  due  from  him*^.  And  if 
a  greater  sum  than  is  actually  due,  and  costs,  have  been  levied  under 
an  extent  in  aid,  out  of  personal  effects'* ;  or  received  by  the  prosecutor 
of  the  extent  or  his  attorney,  under  an  agreement  for  a  compromise,  in 
order  to  stay  proceedings* ;  the  court  on  motion  will  order  the  surplus 
and  costs  which  have  been  so  levied,  to  be  refunded  to  the  defendant, 
together  with  the  costs  of  the  application^ 


The  writ  of  extent  for  the  subject  is  founded  on  a  recognizance,  at 
common  law  or  by  statute  ;  or  on  a  judgment  in  an  action  of  debt 
against  an  heir,  on  the  obligation  of  his  ancestor. 

A  recognizance  is  an  obligation  of  record,  which  a  man  enters 
into  before  some  court  of  record,  or  magistrate  duly  authorized^,  with 
condition  to  do  some  j)articular  act :  And  it  is  either  at  common  law, 
or  by  statute.  A  recognizance  at  common  law  is  either  to  the  king, 
or  a  subject ;  and  may  be  acknowledged  before  any  one  of  the  judges 
out  of  term,  and  in  any  part  of  England,  and  may  be  entered  on 
record,  as  well  out  of  as  in  term  :  So,  the  Chancellor  or  Keeper  may 
take  recognizances  and  award  execution,  or  hold  plea  of  scire  facias 
and  audita  querela  in  Chancery,  to  avoid  execution,  &c.  as  the  case 
requires,  on  all  recognizances  taken  in  that  courts.  By  the  custom 
of  the  city  of  London,  the  mayor  and  aldermen,  or  the  mayor  singly, 
may  take  recognizances  ;  for  the  custom  is  not  only  reasonable  in  it- 
self, but,  as  all  other  customs  of  the  city,  has  been  confirmed  by  act 

*  1  Price,  434.  foregoini,'  account  of  the  practice  on  Extents 
"  Aide,  330,  for  tiie    kinjj,  lias   been    principally  taken. 

*  9  Price,  349.  See  also  Mr.  Chitly  Junior's  Treatise  on  the 
^  1  Price,  448.  and  see  3  Price,  280.  Prerojnthes  nf  the  Crown,  Chap.  XII.  XIII. 

*  5  Price,  189.  And  see  further,  as  to  the  in  which  Extents  arc  fully  treated  of,  with 
law  and  practice  of  Extents  for  the  king,  the  m?ans  of  obtaining  redress  from  the 
in  chief  and  in  aid,  Mr.   Wesfs  Treatise  on       Crown. 

that  subject,and  Mr.Manning'f  Summary  of  *  Bro.  Abr.  tit.  Recognizance,  24. 

the  Lawof  Extents,  p.  513,  &c./)er/o<.  from  B  Bac.  Abr.  tit.  Execution,   (B).  2  Wms. 

which,  as  will  be  seen  by  the  references,  the       Saund.  7.  (5). 
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of  parliament.  And  the  king,  by  special  commission,  may  appoint 
any  person  to  take  recognizances  from  one  man  to  another ;  and  such 
recognizances,  duly  certified  with  the  commission  into  Chancery,  are 
binding  :  and  though  the  commission  be  so  particular  as  to  mention 
only  a  recognizance  to  be  taken  from  A.  to  B.  yet  the  commission- 
ers have  a  general  power  to  take  a  recognizance  from  any  other 
person**. 

But  recognizances  at  common  law  are  not  perfect  records,  till  they 
are  enrolled  in  some  court  of  record*^  ;  for  since  the  law  allowed  any 
one  judge  out  of  court,  and  in  any  part  of  the  kingdom,  to  take  these 
recognizances,  which  are  the  highest  security  of  the  common  law,  it 
was  very  necessary  they  should  be  enrolled,  to  perpetuate  the 
contract,  and  by  that  means  secure  the  creditor  his  just  debt ;  which 
must  have  been  very  precarious  and  uncertain,  while  the  security  lay 
in  the  hands  of  a  private  person,  who  might  either  through  careless- 
ness mislay,  or  by  ill  practices  be  prevailed  upon  to  suppress  if*.  It  is 
the  acknowledgment,  however,  that  gives  a  recognizance  its  force  as  a 
record,  and  the  enrolment  is  for  safe  custody,  and  notifying  it  to 
others:  Therefore, although  enrolment  be  necessary  to  the  validity  of 
a  recognizance,  yet  it  bound  the  lands  at  common  law,  from  the  time 
of  the  caption*. 

Recognizances  by  statute  are  either  founded  on  a  statute-merchant, 
or  statute-staple  ;  or  are  in  nature  of  a  statute-staple,  by  the  23  Hen. 
VIII.  c.  6^^,  A  staiute-merchant  is  a  bond  of  record,  acknowledged 
before  the  mayor  of  London,  or  chief  warden  of  some  other  city  or 
town,  or  other  discreet  men  for  that  purpose  chosen  and  sworn,  or 
before  one  of  the  clerks  of  the  statute-mercljant,  pursuant  to  the 
statute  of  Acton  Burnel,  (11  JEJdw.  I.)  enforced  and  amended  by  the 
statute  13  Edw.  I.  stat.  3,  c.  1.  de  mercatoribus .  This  recognizance 
is  to  be  entered  by  the  clerk  on  a  roll,  which  must  be  double,  one  part 
to  remain  with  the  mayor  or  chief  warden,  and  the  other  with  the 
clerk,  who  shall  write  with  his  own  hand  a  bill  obligatory,  to  which  a 
seal  of  the  debtor  shall  be  affixed,  together  with  the  seal  of  the  king, 
for  that  j)urpose  appointed^. 

The  statute-sfa/?/e  is  a  bond  of  record,  acknowledged  before  the 
mayor  of  the  staple,  in  the  presence  of  the  constables  of  (he  staple,  or 

a  Rac.  Abr.  tit.   Ereailion,  (B).  2  Wins.  «  2  Wms.  Saund.  7.    (5).    and  the  cases 

Sauiid.  7.  (5).  there  cited. 

b  Id.  ihid.  F.  N.  B.  267.  f  For  an  account  of  these   different  se- 

c  But  see  2  Vern.   750.   1    Barn.    &  Aid.  curities,  and  the  proceedings  thereon,  see  2 

153.  Wms.  Saund.  69.  e.  &c. 

d  Bac.  Abr.  tit.  Execution,  (B).  F.  N.  B.  S  Bac.  Abr.  tit.  Execulion,  (B). 
267.  2  Wms.  Saund.  7.  (5). 
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one  of  them,  pursuant  to  the  statute  27  Edrv.  III.  stat.  2.  c.  9.  To 
this  end,  the  statute  requires  that  there  shall  be  a  seal,  ordained,  which 
shall  remain  in  the  custody  of  the  mayor  of  the  staple,  under  the  seals 
of  the  constables  ;  and  that  all  obligations  made  on  such  recogni- 
zances, shall  be  sealed  therewith".  This  security  was  only  designed 
for  the  merchants  of  the  staple,  and  for  debts  on  the  sale  of  mer- 
chandizes brought  thither ;  yet,  in  process  of  time,  others  began  to 
apply  it  to  their  own  purposes,  and  the  mayor  and  constables  would 
take  recognizances  from  strangers,  surmising  that  they  were  made  for 
the  j)ayment  of  money,  for  merchandizes  brought  to  the  staple  :  To 
prevent  this  mischief,  the  parliament,  in  the  23  Hen.  VIII.  reduced 
the  statute-staple  to  its  former  limits  ;  and  laid  a  penalty  of  401. 
on  the  mayor  and  constables  who  should  extend  the  benefit  of  the 
statute  to  any  but  those  of  the  staple.  But  though  the  statute  22 
Hen.  VIII.  c.  6.  deprived  them  of  this  benefit,  yet  it  framed  a  new 
sort  of  security,  to  be  used  by  all  persons,  known  by  the  name  of  a 
recognizance  on  the  23  Hen.  Vlll.  or  recognizance  in  the  nature 
of  a  statute-staple  ;  so  called,  because  this  act  limits  and  appoints  the 
same  process,  execution  and  advantage,  in  every  particular,  as  is  pro- 
vided for  the  statute-staple''. 

A  recognizance  therefore,  in  nature  of  a  statute-staple,  as  the  words 
of  the  act  declare,  is  the  same  with  the  former,  only  acknowledged 
before  other  persons  ;  for,  as  the  statute  runs,  the  chief  justices  of  the 
King's  Bench  and  Common  Pleas,  and  each  of  them,  or,  in  their  ab- 
sence out  of  term,  the  mayor  of  the  staple  at  Westminster  and  the 
recorder  of  London  jointly  together,  shall  have  power  to  take  re- 
cognisances for  payment  of  debts,  in  the  form  set  down  in  the  statute"^. 
In  this,  as  in  the  former  cases,  the  king  appoints  a  seal  to  attest  the 
contract,  and  each  of  the  justices  shall  have  the  keeping  of  one  such 
seal,  and  the  mayor  and  recorder  another  of  the  like  print  and  fashion ; 
and  every  obligation  made  and  acknowledged  before  either  of  the 
justices,  or  the  mayor  and  recorder,  must  be  sealed  with  the  seal  of 
the  conusor,  the  king's  seal,  and  the  seal  of  the  chief  justice,  or  seals 
of  the  mayor  and  recorder  before  whom  it  is  taken,  who  are  likewise 
obliged  to  subscribe  their  names'*.  Besides  this,  a  clerk  was  appointed 
to  make,  write  and  enrol  all   obligations  thus  acknowledged,  and  at 

*  Bac.  Abr.  tit.   Execution,  (B).     By  the  to  enter  the  same  statutes  in  a  book  provi- 

statute  27  Eliz.  c.  4.  §  7,  8.  the  whole  tenor  ded  for  that  purpose ;  otherwise   they  are 

and  contents  of  all  statutes-merchant  and  made  void,  as  against  subsequent  purchasers, 

statutes-staple  shall,  within  iir  months  after  b  Bac.  Abr.  tit.  Execution,  [^), 

they  are  acknowledged,  be  entered  in    the  c  23  Hen.  VIII.  c,  6,  §2. 

office  of  the  clerk  of  recognizances  taken  <*  Id,  §  3. 
accordinp:  to  the  23  Hen.  VIII.  c.  6.  wbo-i» 
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the  request  of  the  con  usee,  his  executors  or  administrators,  to  certify 
such  obligations  into  Chancery,  under  his  seal''. 

By  the  last  general  stamp  act'',  *'  every  recognizance,  statute-mer- 
chant, and  statute  staple,  entered  into  as  a  security  for  the  payment     t 
of  any  sum  or  sums  of  money,  annuity  or  annuities,  or  for  the  transfer 
of  any  share  or  shares  in   any  of  the  government  or  parliamentary 
stocks  or  funds,  or  in  the  stock  and  funds  of  the   governor  and  com- 
patjy  of  the  bank  of  England,  or  of  the  East   India   company,  or 
South  Sea  company,  is  subject  to  the  same  duty  or  duties,  as  a  bond 
given  for  the  like  purpose    in    England,    where    such    payment  or 
transfer  is  not  already  secured  by  a  bond  or  mortgage,  or  by  some 
other  instrument,  thereby  charged  with  the  same  duty  as  a  bond  or 
mortgage  ;  and  where  such  payment  or  transfer  is  already  secured  as 
above  mentioned,  to  a  duty  of  ll.  :  And  every  recognizance,  statute- 
merchant  and  statute-staple,  entered   into  as   a  security  for  the  per- 
formance of  any  covenant,  contract  or  agreement,  or  for  the  due  exe- 
cution of  any  office  or  trust,  or  for  rendering  a  due  account  of  money    ] 
received,  or  to  be  received,  or  lor  indemnifying  any  person  or  persons     ] 
against  any  matter  or  thing,    is  subject,    by  the  same  act,    to  the    | 
duty  of  1/.  15.9.  :    And  where  any  such  recognizance  or  statute,  to-    t 
gether  with  any  schedule  or  other  matter  put  or  endorsed  thereon, 
or  annexed  therto,  shall  contain   2,160   words  or  upwards,  then  for 
every  entire  quantity  of  1,080  words  contained  therein,  over  and  above 
the  first  1,080  words,  to  a  further  progressu^e  duty  of  IZ.  5a;." 

The  statute  merchant  having  the  seal  of  the  conusor,  besides  the 
king's  seal,  the  conusee  may  waive  the  execution  given  by  the  statute 
13  Edw.  I.  and  use  it  as  an  obligation,  by  bringing  an  action  of  debt 
thereon  :  So  may  the  conusee,  for  the  same  reason,  on  the  23  Hen. 
VIII.  c.  6.  But  it  is  otherwise  of  a  statute-staple  ;  because  the  king's 
seal  only  is  affixed  thereto,  without  that  of  the  party,  which  is  ab- 
solutely necessary  in  all  obligations  at  common  law'^. 

These  several  securities  bind  the  land,  as  against  the  parties,  from 
the  time  they  are  entered  into** :  Therefore,  if  a  man  be  conusee  of  a 
statute,  and  the  debtor,  before  execution  sued,  alien  by  fine,  and^re 
years  pass,  yet  the  conusee  may  still  sue  out  execution^.  But  a  cre- 
ditor by  statute  of  J.  S.  who  becomes  bankrupt  before  the  statute  is 

»  23  Hen.  VIII.  c.  6.  §  4,5.  And  for  the  ^  Bac.  Abr.  i'lt  Exec7tHon,  (B).  And  for  a 
mode  of  enrolling  these  recognizances,  and  fuller  account  of  these  securities,  the  differ- 
certifying  them  into  Chancery,  see  the  same  ences  between  them,  and  the  mode  of  pro- 
statute  j  also  the  Stat.  8  Geo.  I.  c.  25.  §1,2.  ceeding  thereon,  see  Bac.  Abr.  t\t.  Execution, 

b  35  Geo.  in.    c.  184.     Sched.    Part    I.  {B).  Com.  Dig.  i'\t.  Statute  Merchant. 

Quare,  whether  this  statute  extends  to  re-  '^  2  Bac.  Abr.  363.  3  Co.  14, 

cognizances  of  bail  ?  e  j  chan.  Cas.  268.  1  Mod.  217. 
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sued  and  executed,  shall  come  in  only  pro  rata,  thoui^h  there  were 
liinds  bound  by  the  statute''.  And,  by  the  statute  of  frauds  and  per- 
juries'', "  the  day  of  the  month  and  year  of  the  enrolment  of  re- 
"  cognizances  shall  be  set  down  in  the  margent  of  the  roll,  where  the 
"  said  recognizances  are  enrolled  ;  and  no  recognizance  shall  bind 
*'  any  lands,  tenements  or  hereditaments,  in  the  hands  of  any  pur- 
"  chaser  bonajide  and  for  valuatde  consideration,  but  from  the  time 
*•'  of  such  enrolmenf^."  It  is  also  declared  by  the  register  acts'',  that 
"  no  Statute  or  recognizance  (other  than  such  as  shall  be  entered 
"  into  in  the  name,  and  upon  the  proper  account  of  his  majesty,) 
*'  shall  affect  or  bind  any  manors,  lands,  tenements  or  hereditaments, 
"  in  Middlesex  or  Yorkshire,  but  only  from  the  tiine  that  a  me- 
"  morial  of  such  statute  or  recognrzance  shall  be  entered  at  the 
"  register  office,  in  such  manner  as  therein  is  directed." 

The  execution  on  a  recognizance,  at  common  law,  seems  to  have 
been  by  levari  facias,  of  the  lands  and  chattels  of  the  defendant  ; 
under  which  his  corn,  and  other  j)resent  profits  of  his  land,  might  have 
been  taken  :  For  at  common  law,  we  have  ssen^,  the  body  of  the  de- 
fendant, or  his  land,  could  not  have  been  taken  in  execution,  unless  in 
special  cases.  But,  by  the  statute  Westm.  2.  (13  Edw.  I.)  c.  18,  "  when 
a  debt  is  acknowledged  in  the  king's  court,  (that  is,  by  recognizance 
in  any  court  of  record,  that  hath  power  to  receive  the  same^,)  the 
plaintiff"  may  sue  out  a  writ  of  elegit,  under  which  the  sheriff" shall  de- 
liver to  him  all  the  chattels  of  the  debtor,  (except  his  oxen,  and  the 
beasts  of  his  j)lough,)  and  a  moiety  of  his  land,  until  the  debt  be 
levied  by  a  reasonable  price  or  extent."  The  jdaiutiff"  therefore  may  it 
seems,  since  this  statute,  proceed  either  by  levari  facias  or  elegit  at 
his  election,  on  a  recognizance  at  common  law=. 

On  a  statute  merchant,  the  first  process,  after  it  was  forfeited  and 
certified  into  Chancery,  was  a  writ  oi  capias  si  laicus,  directed  to  the 
sheriff,  commanding  him  to  take  the  body  of  the  conusor,  if  a  layman, 
to  satisfy  the  debt*" :  And  if  the  sheriff"  returned  upon  this  writ,  that 
the  party  was  dead,  or  not  found  in  his  bailiwick,  a  writ  issued  to 
extend  the  lands',  which  might  be  made  returnable  in  either  bench  : 
and  the  sheriff"  might  thereupon  deliver  the  lands,  &c.  to  the  conusee, 

a  1  P.  Wms.  92.  f  2  Inst.  395. 

•>  29  Car.  It.  c.  3.  §  18.  extended  to  Wales  S  Bro.  Abr.  tit.  Elegit, pi.  6.  tit.  Execution, 

and  the  counties  palatine,  by  the  3  Geo.  I.  pi.  42.  cites  38  Ed.  3.  12.  tit.  Recognizance, 

c.  25.  §  G.  pi.  7.  cites  38  Ass.  5.  V\n.  Abr.  tit.  Recogni- 

c  See  2  Wms.  Saund.  7.  (5).  as  to  the  time  zance,  F.  1 . 

of  enrolment.  h  p.  n.  g.  130.  Append.  Chap.  XLII.  §23. 

d  Ante,  975.  '  F.  N.  B.  130.  A.  Append.  Chap.  XLII.  § 

'^  Ante,  1030,31.  24. 
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upon  a  reasonable  extent,  without  the  delay  or  charge  of  a  liberate'^. 
If  the  conusor  was  a  clerk,  the  sheriff  was  directed  to  levy  the  debt 
of  his  moveable  jjootls  and  chattels''. 

On  a  statute  staple,  or  recognizance  in  nature  of  a  statute  staple, 
if  the  conusor  cannot  be  found  wiihin  the  staple,  nor  his  goods  to  the 
value  of  the  debt,  the  first  process,  after  the  certificate  under  seal  in 
Chancery,  is  a  writ  in  nature  of  an  extent,  to  take  the  body  lands  and 
goods,  all  in  one  writ ;  in  which  respect  it  is  preferable  to  the  statute 
merchant,  as  being  a  much  speedier  remedy*^.  This  writ  is  returnable 
in  Chancery** ;  and  the  same  sort  of  proceedings  are  had  under  it,  for 
extending  the  lands,  &c.  as  upon  an  elegit" :  But  the  sheriff",  after 
the  extent,  cannot  deliver  the  lands,  &c.  to  the  conusee,  but  must 
seize  them  into  the  king's  hands  ;  and  in  order  to  get  possession  of 
them,  the  conusee  must  sue  out  a  liberate,  which  is  a  writ  issuing  out 
of  Chancery,  reciting  the  former  writ  and  return,  and  commanding 
the  sheriff  to  deliver  to  the  conusee  all  the  lands,  tenements  and 
chattels,  by  him  taken  into  the  king's  hands,  if  the  conusee  will  have 
them,  by  the  extent  and  aj)praisement  made  thereof,  until  he  shall  be 
satisfied  his  debt*^.  Upon  this  writ,  the  sheriff' cannot  turn  the  tertenant 
out  of  possession,  as  upon  an  habere  facias  possessionem  ;  but  is 
only  to  deliver  the  legal  possession,  as  upon  an  elegit,  and  in  order 
to  obtain  the  actual  possession,  the  conusee  must  proceed  by  eject- 
ment^. 

By  the  common  law,  after  a  full  and  perfect  execution  had  by 
extent,  returned  and  entered  of  record,  the  conusee  could  have  no 
re-extent  on  the  effects  of  the  conusor,  (because  there  was  one  satis- 
faction given  to  the  creditor  on  record,)  though  the  lands  had  been 
recovered  from  him  before  he  had  levied  the  debt  out  of  them''.  But 
by  the  statute  32  Hen.  VIII.  c.  5.  it  is  provided,  that  "  if  after  any 
lands,  tenements  or  hereditaments,  be  had  and  delivered  in  execu- 
tion, upon  a  just  and  lawful  title,  wherewithal  the  said  lands,  &c, 
were  liable,  tied  and  bound,  at  such  time  as  they  were  delivered 
and  taken  into  execution,  shall  be  recovered,  divested,  taken,  or 
evicted  out  of  or  from  the  possession  of  any  such  person  and  persons 

«  F.  N.  B.  130.  A.  1  Vent,  41.  e  Ante,  1074,  5. 

••F.  N.  B.  131.  2  Wms.  Saund,  70.  b.  Ap-  *■  F.  N.  B.  132.   1  Lutw.  429.   Append, 

pend.  Chap.  XLII.   §  25.  Ante,  1088.  Chap.  XLII.  §  27. 

^  2  Bae.  Abr.  334.  Append.  Chap.  XLII.  g  1  Vent.  41.  Ante,  1077.  And  forthe  form 

§  26,  of  the  inquisition  on  this  writ,  see  2  Wms. 

^4  Inst.  79.    But  the  execution  upon  a  Saund.  70.  c.  d. 

statute  merchant  is  retainable  either  into  *•  Co. 'Lit.  290.  a.  Bac.  Abr.  tit.  Exeeulion, 

the  King's  Bench  or  Common  Pleas.     Id.  (B.  6.) 
ibid. 
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^•s  have  and  hold  the  same  in  execution,  without  any  fraud,  deceit, 
covin,  colhision,  or  other  default  of  the  said  tenant  or  tenants  by  ex- 
ecution, before  such  time  as  the  said  tenants  by  execution,  their 
executors  or  assij^ns,  shall  have  fully  levied  their  whole  debt  and 
damages,  for  which  the  said  lands,  &c.  were  delivered  and  taken 
in  execution ;  (hen  every  such  recoveror,  obligee  and  recognizee, 
shall  iiave  a  ^cire  facias,  out  of  the  same  court  from  whence  the 
former  execution  did  proceed,  against  such  person  or  persons  as  the 
former  execution  was  pursued,  their  heirs,  executors  or  assigns,  to 
have  execution  of  other  lands,  &c.  liable  to  be  taken  in  execution,  for 
the  residue  of  the  debt  or  damages." 

This  statute,  by  a  favourable  construction,  was  extended  to  the  ex- 
ecutors, administrators  and  assigns  of  the  recoveror'',  &c.  ;  and  to 
executions  issuing  out  of  any  court,  where  the  record  is  removed  by 
%vrit  of  error  and  affirmed'' :  But  the  statute,  we  have  seen,  did  not 
extend  to  a  partial  eviction*^.  By  a  subsequent  statute"*  however, 
which  was  made  for  supplying  some  defects  in  the  statute  23  Hen. 
VIII,  c.  6.  it  is  enacted,  that,  "  in  case  it  shall,  at  any  time  or  times, 
*'  before  or  after  the  filing  or  returning  of  any  liberate  or  liberates, 
''  sued  out  on  any  extent  or  extents,  upon  a  recognizance  in  the 
*'  nature  of  a  statute-staple,  be  made  appear  to  the  court  of  Chancery, 
"  that  sufficient  has  not  been  extended  and  levied,  or  sufficiently 
*'  extended  and  levied,  to  satisfy  such  recognizance  ;  or  that  any 
*'  omission,  error  or  mistake  has  happened,  in  making,  suing  out,  ex- 
*'  ecuting  or  returning  any  of  the  said  writs,  or  any  process  there- 
**  upon  ;  or  it  should  happen,  that  any  lands,  tenements  or  here- 
*'  ditaments  shall  be  evicted  from  any  person  or  persons,  who  shall 
*'  have  extended  the  same,  by  virtue  of  any  such  writ  or  process  as 
"  aforesaid  ;  that  then,  and  in  every  such  case,  the  said  court  of 
"  Chancery  shall  and  may  award  one  or  more  re-extent  or  re-extents, 
*'  for  the  satisfying  the  same  as  aforesaid,  and  that  writs  of  liberate 
*'  or  liberates  may  be  sued  out  thereupon^." 

By  the  statute  23  Hen.  VIII.  c.  6.  §  8.  there  was  due  to  his  ma- 
jesty, a  fee  of  one  half-penny  in  the  pound,  according  to  the  value  or 
sum  entered  into  and  contained  in  every  recognizance  in  nature  of  a 
statute-staple,  taken  in  pursuance  of  the  said  statute,  to  be  paid  on 
sealing  the  first  process  on  every  such  recognizance.  But,  by  the  8 
Geo.  I.  c.  25.  §  3.  "  the  prosecutor  of  every  such  recognizance  shall, 
at  the  time  of  suing  out  the  first  process,  or  writ  of  extent  thereon, 

a  Co.  Lit.  290.  a.  d  8  Geo.  I.  c,  25.  §  4. 

^  Id.  ibid.  e  2  Wms.  Saund.  70.  d. 

'  Ante,  1017. 

4  E 
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deliver  in  to  tlie  officer  who  shall  make  out  such  process  or  extent,  a 
rote  in  writing  under  his  hand,  testifying  the  sutn  or  vi\lue  of  the 
damages  thereby  intended  to  be  extended,  or  levied  thereon  ;  which 
sum  or  value  the  saiil  officer  shall  insert  in  the  said  writ,  to  be  only 
extended  or  levied  thereon,  and  no  more  ;  and  that  the  said  poundage 
of  one  half-penny^  payable  on  all  process  as  aforesaid,  shall  be  taken 
and  paid  only  for  every  pound,  according  to  the  said  sum  or  value  so 
inserted  and  intended  to  be  extended  and  levied  as  aforesaid,  and  not 
otherwise :  and  that  no  sheriff  of  any  county  shall  take  for  the  extent 
and  liberate,  and  habere  facias  possessionem  or  seisinam  on  the 
real  estate,  and  levy  on  the  personal  estate,  by  virtue  of  such  extent, 
any  more  than  the  same  fees  as  are  appointed  by  the  3  Geo.  I.  c.  15. 
for  executing  a  writ  of  elegit,  and  habere  facias  possessionem  or 
seisinam;  under  the  like  penalties  and  forfeitures,  and  to  be  in  like 
manner  recovered,  against  every  sheriff  or  person  therein  offending,  as 
are  mentioned  and  appointed  in  and  by  the  same  act." 

We  have  before  seen,  that  in  debt  against  an  heir,  on  the  obligation 
of  his  ancestor,  the  judgment  for  the  plaintiff  is  general,  for  the  debt 
and  damages,  or  special,  directing  them  to  be  levied  of  the  lands 
descended^.  On  a  general  judgment,  the  execution  may  be  general 
also,  against  the  defendant,  his  goods  and  chattels,  or  a  moiety  of  his 
lands,  by  Jieri  facias,  capias  ad  satisfaciendum,  or  elegit^  :  But 
when  the  judgment  is  special,  the  execution  is  so  likewise,  by  a  writ 
in  nature  of  an  extent,  to  levy  the  debt  and  damages,  of  all  the  lands 
descended*^.  And  it  seems  that  on  a  general  judgment,  although  the 
plaintiff  may  have  execution  by  elegit  of  a  moiety  of  all  the  heir's 
lands^  yet  may  he  also  at  his  election  surmise,  that  the  heir  hath 
certain  lands  by  descent,  and  pray  to  have  execution  of  the  whole  of 
them** :  For  if  the  plaintiff  had  not  this  election,  he  might  be  a  loser 
by  the  general  writ  of  elegit,  upon  which  he  could  have  only  a  moiety 
in  execution,  inasmuch  as  the  heir  might  not  have  any  other  lands 
except  those  descended*. 

a  Anle,  970,  71 .  -iud  see  3  Co.  72.  a.  do.  c  Id.  ibid.  Off.  Brev.  83,  4.  Append.  Chap. 

Jac.  430.  3  Saik.  '287.  2  Wms.  Saund.  7.  (4).  XLII.  §  28,  9. 

'>2  Rol.  A\y\.  71.  and  see  Vin.  Abr.  tit.  d  Append.  Chap.  XLII.  §  30. 

Heir,  (D).  Bac.  Abr.  tit.  Heir  &  Ancestor,  «  2  Rol.  Abr.  72.   Bac.  Abr.  tit.  Heir  & 

(H).  2  Wms.  Saund.  7.  (4).  Ancestor,  (H,)  2  Wms.  Saund.  7.  C*). 
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CHAP.  XLlir. 


Of  Writs  of  Scire  Facias  ;    and  the  Proceedings 

thei^eon. 


A 


Scire  Facias  is  a  writ  founded  on  some  matter  of  record,  as  a 
recon^nizance  or  judgment,  &c.  on  which  it  lies  to  obtain 
execution^  or  for  other  purposes'',  as  to  repeal  letters  patent%  hear 
errors'*,  &c.  In  general,  it  is  o.  judicial  writ,  issuing  out  of  the  court 
where  the  record  is  :  but  a  scire  facias  to  repeal  letters  patent  is  an 
original  writ^,  issuing  out  of  Chancery  ;  and  though  in  other  cases  it 
is  a  judicial  writ,  yet  because  the  defendant  may  plead  thereto,  it  is 
considered  in  law  as  an  action^ :  therefore,  a  release  of  all  actions  is 
a  good  bar  to  a  scire  facias^ :  And  for  the  same  reason,  there  must 
be  a  new  warrant,  to  authorize  the  appearance  of  the  plaintiff's 
attorney'' ;  and  there  is  no  occasion  for  a  rule  to  change  the  attorney 
in  the  former  suit'.  So,  where  a  judgment  was  entered  for  securing 
the  payment  of  an  annuity,  before  the  17  Geo.  III.  c.  26.  which 
requires  that  "  before  any  execution  shall  be  sued  out,  or  action 
brought  on  any  such  judgment,  a  memorial  of  the  consideration, 
&c.  shall  be  enrolled  in  Chancery  ;"  the  court  of  King's  Bench  set 
aside  a  scire  facias,  &c.  issued  after  the  act,  to  revive  the  judgment, 
for  want  of  such  a  memorial^  A  scire  facias,  disclosing  the  facts 
upon  which  it  is  founded,  and  requiring  an  answer  from  the  defendant, 

«  Bac.  Abr.  tit.  Scire  facias,  A.  Lit.  §  505.  ^  Append,  Chap.  XLIII.    §  6.  and   see 

Co.  Lit.  290.  b,  291.  a.   F.  N.  B.  267.  and  Skin.  682.    Comb.  455.    S.  C.   where  it  is 

see  3  Lev.  220.  said,  that  though  a  scire  facias  be  properly  a 

•»  Bac.  Abr.  tit.  Scire  facias,  A.  B.  judicial  v/rit,  yet  being  the  foundation  of  an 

c  fd.  C.  3.     For  the  proceedings  in  ge-  action,   it   is    sometimes   considered   as    in 

neral  on  writs  of  scire  facias,  see  Bac.  Abr.  nature  of  an  original. 

tit.  Execution,   H,  Com.    Dig.  tit.    Pleader,  '  Co.  Lit.  290.  b.  291.  a.  2  Wils.   251, 

(3  L.)  Run.  Eject.  477,  &c.  2  Wms.  Saund.  2  Blac.  Rejj.  1227.  2  Durnf.  &  East,  46. 

6.  (1).  71,    (4).    72,  (5,  6),    Bingham  on  S  Co.  Lit,  290.  b.  Comb,  455.  Skin.  682. 

Executions,  118,  &c.     In  treating  of  these  S.  C.  2  Ld,  Raym.  1048.  2  Wils.  251. 

proceedings,   as  well  as   those  on   writs  of  ••  Cro.    Eliz.    177,    2   Ld.    Ra3'm.    1048. 

error,    the   reader    will   observe,   that    the  1252.  3.  1  Salk.  89.  2  Salk,  603,  S,  C,  and 

learned    editor    of    Saunders    has   followed  see  2  Bos,  &  Pul.  357.  fbj.  Ante,  89. 

pretty  closely  the  order  and  arrangement  in  •  Say.  Rep,  218.  and  see  7  Durnf.   & 

this  and  the  following  chapters.  East,  337,  2  Bos.  &  Pul.  357.  Ante,  89. 

<*  Post,  Chap.  XLIV.  k  1  Durnf.  &  East,  267,  8. 
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was  in  one  case  said  to  be  in  nature  of  a  didaruliotv' :  And  wfieil* 
^lie  object  of  it  is  to  obtain  execution,  on  a  judgnient  or  recognizance, 
&c.  it  is  properly  called  a  writ  of  execution^. 

A  scire  facias  is  either  for  the  king  or  the  subject.  For  the 
former,  it  is  either  to  have  execution  on  a  judgment  or  recognizance, 
&,c.  or  for  other  purposes,  as  to  repeal  letters  patent,  &c.  On  a 
judgment  or  recognizance,  there  need  not  be  any  scire  facias  for 
the  king,  where  more  than  a  year  has  elapsed  since  the  judgment  was 
recovered,  or  recognizance  acknowledged  ;  for  nullum  tempus  OC' 
currit  regi'^ :  but  the  regular  mode  of  proceeding  thereon  is  by  suing 
out  an  extent  in  chiefs  against  the  body  lands  and  goods  of  the  crown 
debtor  ;  and,  after  his  deatli,  a  scire  facias  is  unnecessary,  the  pro- 
ceeding in  that  case  being  by  writ  of  diem  clausit  extremum,  against 
his  lands  and  chattels.  A  scire  facias,  however,  is  sometimes  issued 
on  a  recognizance,  if  it  be  doubtful  whether  it  is  forfeited'^. 

When  the  debt  arises  on  a  bond  or  obligation,  taken  pursuant  to 
the  statute  33  Hen.  VIII.  c.  39.  which  is  declared  to  have  the  same 
force  and  effect  as  a  statute  staple,  the  ordinary  mode  of  proceeding 
against  the  principal  or  sureties,  when  solvent,  is  by  scire  facias,  to 
have  execution  thereof;  or,  upon  an  affidavit  of  danger,  and  the  fiat 
of  a  baron,  the  king,  we  have  seen^,  may  proceed  by  suing  out,  in  the 
first  instance,  an  immediate  extent  in  chief;  but  without  such  an 
affidavit,  a  scire  facias  is  the  only  course*^.  And  this  is  also  the 
common  mode  of  proceeding  against  sureties";  or  for  the  recovery  of 
debts  founil  to  be  due  to  the  king's  debtor  from  other  persons,  when 
solvent,  by  incpiisition  on  writs  of  extent**,  or  diem  clausit  extremum 
or  on  a  special  capias  utlagatum}. 

The  scire  facias  to  have  execution  for  the  debt  of  the  king,  is  a 
judicial  writ,  issuing  out  of,  and  under  the  seal  of  the  court  of  Ex- 
chequer :  And  it  may  be  issusd  of  course,  without  the  fat  of  a  baron\ 
In  j)oint  of  form,  it  recites  the  judgment,  recognizance,  bond,  or 
commission  and  inquisition,  on  which  it  is  founded  ;  and  commands 
the  sheriff  to  warn  the  defendant,  to  appear  before  the  barons  of  his 
raajesty's  Exchequer  at  IVestminster,  on  a  day  certain,  to  shew 
cause,   why  the  crown   should   not  have   execution    of  the  sum  re- 

''  1  Sid.  406.  ''Ante,  1091,2. 

b  Lit.  §  505.  f  3  Price,  288.  292.  and  see  Gilb.  Exche(>. 

c  2  Salk.  603.    and    see    Gilb.    Excheq.        1C8.  Ante,  1002. 

166,  7.    1  Price,   395.  West,  on    Extents,            g  Ante,  1092. 

316,  &c.  Ante,  1090.  h  Ante,  1092.  1116. 

dQilb.  Excheq.  166.  Trem.  P.  C.  613,           '  Ante,  ISi. 

14.  Ante,  1091,  2.  <^  3  Price,  279. 
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•jro-vcred,  acknowledged,  or  found  to  be  due' :  And  every  scire  facias 
for  debts  in  aid,  must  be  awarded  into  the  proper  county  where  the 
debtor  is  mentioned  in  ihe  specialty  to  reside,  unless  upon  a  scire 
facias  returned  in  London  and  Middlesex^.  This  writ  is  sii^ned  by 
the  king's  remembrancer,  and  tested  in  the  name  of  the  chief  baron'^ : 
And  though  it  may  be  sued  out  in  vacation,  yet  it  must  be  always 
tested  and  returnable  in  term  :  Therefore,  a  scire  facias  cannot  be 
sued  out  in  vacation,  on  an  inquisition  taken  under  an  extent,  after 
the  end  of  the  preceding  term  ;  because  as  the  scire  facias,  if  sued 
out  in  vacation,  must  be  tested  as  of  the  antecedent  term,  and  must 
recite  the  inquisition  as  the  foundation  of  it,  it  would  appear  irj  such 
case,  that  the  scire  facias  was  sued  out  before  the  intpiisition  was 
taken  on  which  it  is  founded  :  And  accordingly  the  court  of  Exche- 
quer, in  a  late  case'',  quashed  the  scire  facias  on  motion  ;  and  ruled, 
that  the  objection  could  not  be  got  rid  of  by  a  special  memorandum 
upon  the  record,  shewing  the  day  on  which  the  scire  facias  was 
really  issued.  But  wher«  a  scire  facias,  founded  on  an  inquisition, 
mis  recited  the  inquisition,  and  fixed  by  such  recital  a  day  on  which 
the  debt  had  been  found  to  be  due,  differing  from  the  true  day  men- 
tioned in  the  inquisition,  the  court  of  Exchequer  (on  cause  being 
shewn,)  gave  leave  to  amend  the  writ,  on  payment  of  costs,  ^cc.  even 
after  the  defendants  had  pleaded''. 

On  this  writ,  if  the  sheriff  warn  the  defendant,  he  returns  scire 
feci^ ;  if  he  do  not  warn  him,  he  returns  nihil^,  in  which  latter  ca  e 
a  second  scire  facias  issues.  On  the  return  of  scire  feci,  or  of  two 
niliils,  a  four  day  rule  is  given  on  the  writ,  for  the  defendant  to 
appear  and  plead  thereto,  or  an  extent  to  issue? ;  and  when  the 
jicire  facias  is  returnable  on  the  last  day  of  term,  a  rule  may  be 
given  to  appear  by  the  sealing  day  after  that  term.  If  the  defendant 
appear,  then  another  /bwr  day  rule  is  given,  for  the  defendant  to  plead, 
or  an  extent  to  issue'';  and  after  the  expiration  oi'  four  days,  the 
defendant  may  obtain  six  weeks  further  time  to  plead,  on  a  motion  of 
course,  on  the  signature  of  counsel :  and  he  may  obtain  further  time, 
alter  the  exjiiration  of  the  six  weeks,  by  motion  in  court,  on  an  affida- 
vit  of  special  circumstances'.     If  the  defendant  do  not  appear  on  the 

»  Ai>pen<l.   Chap.   XLIII.   §    1.   and    see  "^  4  Price,  181 . 

Treiii.P.  C.572.61K).  tiOS.Gilh.  Excheq.  177.  *    riem.  P.  C.  G09, 

•>  Gilb.  Excheq.  16S.  K.  H.   15  Cir.  I.  m  g  West,  317.  and  see  Gilfa.  Exc'heq.  luS, 

Scac.  Id.  178.  West,  Append.  126.  Man.  L.  9.   Append.  Chap.  XLIII.  §  3. 

Ex.  Append.  230.  ''  Gilb.     Excheq.     169,    Append.    Chap. 

c  West,  3] G,  XLIII.  §  -k 

^  3  Tike,  -JJS.  West,  316,  17.  S.  €.  *  West,  318. 
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first  rule,  or  ai>pearing,  do  not  plead  on  the  second,  judgmrnt  may 
be  entered  iij)  lor  the  king" ;  or  process  of  extent  raay  issue,  without 
any  judgment  on  the  scire  facias^ :  And  it  is  an  indulgence  in  the 
court  that  they  do  not  enter  up  judgment ;  for  if  judgment  were 
entered,  then  the  court  would  be  concluded,  though  perhaps  the 
defendant  had  no  notice  of  the  debt^  The  defendant  having  ap- 
peared to  the  scire  facias,  may  either  move  the  court  to  set  aside  the 
proceedings,  if  irregular*^ ;  or,  after  declaration",  plead  in  abatement 
or  in  bar,  or  demur,  as  in  other  actions^  And  the  statute  of  limita- 
tions may  be  pleaded  to  a  scire  facias,  issued  by  the  crown  against 
the  drawer  of  a  bill  of  exchange,  in  the  hands  of  the  crown  debtor, 
and  which  has  been  seized  by  the  sheriff  under  an  inquisition,  on  pre- 
rogative process". 

In  treating  of  the  scire  facias  to  repeal  letters  patent,  it  will  be 
])roper  to  consider,  1st,  in  what  cases  it  lies,  and  in  what  not ;  2dly, 
the  writ  itself,  and  mode  of  suing  it  out ;  and  3dly,  the  proceedings 
thereon.  If  tlie  king  grant  any  thing  which  by  law  he  cannot 
grant,  he,  jure  regio,  for  the  advancement  of  justice  and  right,  may 
have  a  scire  facias  to  repeal  his  own  letters  patent'' ;  as  if  he  grant 
lands  which  were  conveyed  to  the  king  by  covin,  to  defeat  a  subject 
of  his  seigniory' :  But  if  the  patent  be  void  in  itself,  non  concessit 
may  be  pleaded,  without  a  scire  facias  to  repeal  it"".  So,  if  the  king's 
grant  be  founded  upon  a  fraud,  or  false  suggestion,  he  may  have  a 
scire  facias  to  repeal  it' ;  as  if  the  patent  recite  another  to  have 
an  office,  who  had  in  truth  forfeited  it,  and  grant  it  when  it  shall 
happen  to  be  vacant,  after  the  death,  surrender,  &c.  of  that  other'"  ; 
or  that  the  invention,  for  which  it  was  granted,  was  a  new  one,  when 
it  had  been  previously  iti vented,  or  used  by  others.  And  it  is  said  to 
have  been  determined,  that  the  failure  of  one  of  several  subjects  of  a 
patent,  vitiates  the  \^llole  ;  because,  the  consideration  being  entire,  it 
cannot  be  avoided  as  to  part,  and  remain  good  as  to  the  rest".  So,  if 
an  officer  make  a  forfeiture  of  his  office,  granted  by  patent,  the  king 
may  have  a  scire  facias  for  repealing  his  patent°j  and  that,  without 

»Gilb.  Excheq.  IG9.  Parker,  94.  >   Dyer,  269.  a. 

^  West,  317,  18.  k  '2  Rol.  Abr.  191.  (S.)/-/.  <i. 

'^Gilb.  Excheq.  170.  1  4  Inst.  88.   Bro.  Abr.  tit.  Patent,  14.  tit. 

d  3  Prce,  278.  290,  91.  Petition,  11.11  Co.  74.  b.   2  Rol.  Abr.  191. 

e  Append,  Chap.  XLllI.  §  2.  (T.) 

'  For  the  form  of  an  issue   in  stiie  facias,  '"  Dyer,  197.  b. 

on  an  extent  in  ml,  against  the  assignees  of  "  T-aw  Rep.  3.  but  see  Holt,  AV.  Pri.  64. 

a  bankrupt,  see  Ai)i)eiid.  Chap.  XLIII.   §  5.  contra. 

e  <".  Pricr,  24.  "  Uycr,  197.  b.  193.  a.  211.  a. 

''  4  lu&t.  83. 
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«n  inquisition  or  office  found  of  the  forfeiture".  So  if  the  king,  by  his 
letters  patent,  grant  the  same  thing  to  two  persons,  the  first  patentee 
may  liave  a  scire  facias  to  repeal  the  second  patent'' ;  but  the  second 
patentee  cannot  bring  a  scire  facias,  though  the  better  right  should 
be  in  him*^ :  And  in  general,  when  a  patent  is  granted  to  the  pre- 
judice of  another,  he  may  have  a  scire  facias  to  repeal  it,  at  the 
king's  suit ;  as  if  a  market,  fair,  &c.  be  granted  to  the  annoyance 
and  prejudice  of  an  ancient  market,  or  fair  of  another'*.  It  has 
indeed  been  holden,  that  the  person  prejudiced  by  the  patent  may, 
upon  the  iiirolment  of  it  in  Chancery,  have  a  scire  facias  to  repeal  it, 
as  well  as  the  king^ 

The  scire  facias  for  repealing  letters  patent  is  an  original  writ, 
issuing  out  of  Chancery  ;  and  is  usually  directed  to  the  sheiifF  of 
Middlesex,  and  returnable  in  the  petty  bag  office,  for  it  is  a  record 
there^ ;  Or  it  may  be  brought  in  the  King's  Bench^  ;  and  if  it  be 
returnable  there,  that  court  only  have  jurisdiction  to  examine  the 
irregularity  of  the  issuing,  and  return'',  &c.  This  writ  ought  to  be 
founded  on  some  matter  of  record  :  And  therefore,  a  scire  facias  to 
repeal  a  patent  ought  to  be  in  Chancery,  when  the  patent  is  ujjon 
record  ;  or  in  a  court  where  a  forfeiture,  or  other  cause  of  repeal, 
appears  by  office,  or  other  matter  upon  record  in  the  same  court'. 
But  the  patent  itself  is  a  sufficient  record,  upon  which  a  scire  Jacias 
may  be  founded  for  repealing  it".  So  an  inquisition,  which  finds  a 
patent  and  cause  of  forfeiture,  is  a  sufficient  ground  for  a  scire 
facias^;  or  an  information  or  indictment  for  an  offence  which  is  a 
cause  of  forfeiture,  and  a  conviction  thereon'.  Previously  to  suing 
out  the  writ,  a  petition  or  memorial^  must  be  presented  to  his  ma- 
jesty, and  a  warrant"  obtained  thereon  to  the  attorney-general,  upon 
which  he  will  grant  his  fiaf",  for  suing  it  out :  but  it  is  said,  that 
when  a  patent  is  granted  to  the  prejudice  of  a  subject,  the  king  of 
right  is  to  permit  him,  upon  petition,  to  use  his  name  for  the  repeal 
of  it,  in  a  sc//(^/adas  at  the  king's  suit,  in  order  to  prevent  multi- 
plicity of  actions  upon  the  case,  which  will  lie  notwithstanding  such 
void  patent''.     In  point  of  form,  the  scire  facias  recltca  the  patent, 

a  Dyer,  '2 1 1 .  a.  8  4  Inst.  72.  but  see  6  Mod.  •2'2d. 

''4    li)!=t.    88.    Dyer,  197.  b.    193.   a.    2  <>  g  ^j^d.  229 

Itol.  Abr.  191.  (U.)///.  2.  '  3  Lev.  223.  and  see  6  Mod.  229. 

«••  Dyer.  276,  7.  "  3  Lev.  223. 

<l  Id.  276.  3  Lev.  220.  2  Vtiit.  344.  S,  C.  '  Com.  Dig.  tit.  Patenl,  F.  7. 

e  6   Mod.  229.  and   see  2  Wms.  Saund.  *"  2  Rich.  Pr.  C.  P.  391. 

72.  >j.  Com.  Dig.  tit.  rulcui,  f.  G.  7  Dunif.  "  fd.  392. 

&.  East,  367.  "  /«'■  395. 

'  4  lust.  88.  3  Lev.  223.  P  2  Vent.  344. 
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and  states  the  i^round  upon  which  it  is  meant  to  be  impeached  ;  as,  if 
the  i)atent  be  for  a  new  invention,  that  the  patentee  was  not  the  first 
and  true  inventor ;  but  that  it  had  been  previously  invented,  or 
used  by  others'* :  And  a  aci re  facias  by  the  king  to  repeal  a  patent, 
upon  the  forfeiture  of  an  office,  ought  to  set  forth  the  cause  of  the 
forfeiture^:  but  it  is  not  necessary  to  do  so,  in  ?i  scire  facias  by  a 
former  patentee^ ;  and  if  the  writ  allege  matter  by  the  words, 
"  whereas  we  are  given  to  understand  and  be  informed,"  &c.  it  is  well 
enough  ;  for  they  are  sufficient  to  put  the  party  to  answer'^.  A  .scire 
facias  out  of  the  petty  bag  office,  to  repeal  a  patent,  returnable  before 
the  king  in  his  Chancery,  ubicunque,  &c.  generally  is  good,  without 
limiting  it  to  England^. 

The  judguient  on  a  scire  facias  fov  repealing  letters  patent,  may 
be  either  by  confession  or  default :  If  the  defendant  can  say  nothing 
for  maintaining  the  patent,  judgment  may  be  for  annulling  it,  upon  his 
confession*^;  or  if  he  do  not  appear,  upon  scire  feci  or  two  nihila 
returned,  judgment  shall  be  given  in  like  manner  for  his  default^. 
If  he  appear  to  the  writ,  he  may  j)lead  thereto,  in  abatement  or  in 
bar  ;  or  he  may  demur  upon  the  scire  facias,  if  the  matter  alleged 
be  not  sufficient  for  a  repeal  of  the  patent''.  If  the  writ  be  returnable 
in  the  petty  bag  office,  and  issue  be  joined  thereon,  the  court  of 
Chancery  cannot  try  it  by  a  jury  ;  but  the  chancellor  delivers  the 
record  to  the  court  of  King's  Bench,  to  be  tried  there' :  and  though 
it  is  said,  that  after  trial  had,  the  record  is  to  be  remanded  into 
Chancery,  and  judgment  to  be  there  given,  yet  the  practice  has  been 
to  give  judgment  in  the  King's  Bench'':  And  if  there  be  a  demurrer 
to  part,  and  issue  on  the  residue,  the  chaiKiellor  delivers  the  whole 
record  to  the  court  of  King's  Bench,  and  judgment  is  given  there 
u[)on  the  demurrer,  as  well  as  uj)on  the  issue'.  Formerly,  it  seems, 
the  chancellor  used  to  deliver  the  record  propria  mami,  to  the  court 
of  King's  Bench  himself;  but  the  i)resent  course  is  to  deliver  it  by 
the  clerk  of  the  petty  bag  ;  for  what  is  done  by  his  officer,  may  be 
said  to  be  wiih  the  j)roj)er  hand  of  the  chancellor'":  And  it  is  not 
necessary  that  the  issue  should  be  tried  at  bar  :  It  may  be  tried  at 
nisi  prius".    And  if,  on  a  scire  facias  to  repeal  the  grant  of  a  market, 

«  Apptnd.Cl.ap.XLlI!.  §6.  Lil.  F,.it.411.  ;;/.   1.   and  see  2  Dnmf.  &  East,  5J4.  567. 
2  Ricli.  Pr.  C.  P.  '3'J5.  h  3  j,.^    221. 

i^  Dyer,  198.  b.  2  Kicli.  Pr.  C.  P.  305.  *   1   K,,.  Cas.  Abr.  128. 

«  Dyer.   198.  b.  .  U   Id.  pL  11(b). 

3  Lev.  222.  1   Latch,  3.  1  Eq.  Cas.  Alir.  128. 


«   I  Sir.  14(5. 
f  Dyer,  197.  b. 


g  Id,  ibid.   198.  a.  2  Rol.  Abr.  I03.  (x.)  n  Cro.  Cai.  313. 
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it  be  found  that  the  grant  was  to  the  prejudice  of  another,  it  is  suffi- 
cient, though  it  be  not  found  that  the  user  was  prejudiciaK  The 
judgment  in  a  scire  facias  for  repealing  a  patent  is,  that  "  the  said 
letters  patent  of  our  said  lord  tlie  king  be  revoked,  cancelled,  vacated, 
annulled,  void,  invalid,  and  altogether  held  for  nothing;  and  that 
the  inrohiient  thereof  he  cancelled,  quashed,  and  annulled''."  On  this 
judgment,  the  prosecutor  is  not  entitled  to  his  costs  ;  it  being  holden, 
that  the  statute  8  &  9  W.  III.  c  11.  §  3.  giving  costs  in  all  suits 
upon  writs  of  scire  facias,  does  not  extend  to  a  scire  facias  to 
repeal  a  patent,  prosecuted  in  the  name  of  the  king^ 

A  scire  facias  for  the  subject  is  in  general  founded  on  a  recogni- 
zance or  judgment  :  Upon  the  former,  it  is  an  original  proceeding; 
but  upon  a  judgment,  it  is  only  a  continuation  of  the  former  suit ;  and 
therefore,  where  the  defendant's  attorney,  pending  an  action,  agreed 
that  no  writ  of  error  should  be  brought,  and  afterwards  the  defendant 
died,  between  the  execution  and  return  of  the  writ  of  inquiry,  and 
thereupon  a  scire  facias  issued  against  his  executors,  to  shew  cause 
why  the  damages  assessed  upon  the  writ  of  inquiry  should  not  be 
recovered  against  them,  uj)on  which  they  brought  a  writ  of  error ;  the 
court  of  King's  Bench  held,  that  the  executors  were  bound  by  the 
agreement  of  their  testator's  attorney,  and  accordingly  ordered  him 
to  nonpros  the  writ  of  error*^ :  for  this  is  not  a  new  action,  but  a  con- 
tinuation of  the  old  one;  it  is  only  a  scire  facias  to  revive  the  former 
judgment ;  and  as  the  testator  himself,  if  he  had  lived,  could  not 
have  brought  a  writ  of  error,  so  neither  can  his  executors'^. 

Recognizances,  we  have  seen%  are  at  common  law,  or  by  statute  ; 
and  the  latter  are  either  founded  on  a  statute  merchant  or  statute 
staple,  or  are  in  nature  of  a  statute  staple,  by  the  23  Hen.  VIII.  c.  6. 
But  a  distinction  is  to  be  made,  with  regard  to  the  time  of  suing  out 
execution,  between  recognizances  at  common  law,  and  statutes  mer- 
chant, &c. ;  for,  upon  the  former,  if  the  conusee  did  not  take  out 
execution  within  a  year  after  the  day  of  payment  assigned  in  the  re- 
cognizance, he  was  obliged  to  commence  the  suit  again  by  original  ; 
the  law  presuming  the  debt  might  have  been  paid,  if  he  did  not 
sue  out  execution  within  a  year  alter  the  money  became  payable. 
This  was  altered  by  the  statute  1Vestm.2.  {IS  Udw.  1.)  stat.  1.  c. 
45.  which  gives  the  conusee  a  scire  facias  to  revive  the  recognizance, 

a   1  Str.  43.  350,  31. 

b  4  Inst.    88.  Dyer,  197.  b.     And  for  the  *=  7  Duriif.  &  East,  367. 

proceedings  in  general,  on   a  scire  .facias  to  **   1  Durnf.  8c  East,  G88. 

repeal  a  patent,   see  Com.  D  g.   tit.  Pulenl,  '^  Ante,   1131. 
d".  -  \Vai5.  Sauud.  73.  p.   q.  Cliit.  Pixw^. 
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aud  put  it  in  execudon,  if  the  conusor  cannot  stay  it,  by  pleading  such 
matters  as  the  law  judges  sufficient  for  that  purpose,  such  as  a  re- 
lease, &c.  But  the  conusee  of  a  statute  merchant,  &c.  may  at 
any  time  sue  execution,  without  the  delay  or  charge  of  a  scire 
facias''. 

Another  distinction  is  to  be  made  between  recognizances  at  com- 
mon law,  and  by  statute ;  for  on  the  first,  if  the  conusee  die  before 
execution  sued,  his  executor  shall  not  sue  it,  even  within  the  year, 
without  bringing  a  scire  facias  against  the  conusor  ;  The  reason  is, 
because  the  law  presumes  that  the  debt  might  have  been  paid  to  the 
testator,  and  therefore  will  not  suffer  the  debtor  to  be  molested,  unless 
it  appear  that  he  hath  omitted  to  perform  the  recognizance,  and  for 
that  pur})ose  a  scire  facias  must  be  brought  by  the  executor ;  for 
the  alteration  of  the  person  altereth  the  process  at  common  law.  But 
this  tending  to  delay,  the  scire  facias  was  taken  away,  on  recogni- 
zances created  by  statute  law,  by  the  several  acts  of  parliament 
which  introduced  them  ;  and  therefore,  upon  the  death  of  the  conusee 
of  a  statute  merchant,  &c.  his  executors  may  come  into  Chancery, 
and  upon  producing  the  testament  and  the  statute,  have  execution 
without  a  scire  facias,  as  the  testator  himself  might  have  had''. 

But  the  recognizance  which  will  here  principally  claim  our  atten- 
tion, is  the  recognizance  entered  into  by  the  bail  in  an  action,  or 
uj)on  a  writ  of  error,  either  alone  or  jointly  with  the  principal.  The 
form  of  the  recognizance  of  bail  in  an  action  differs,  accordingly  as 
the  action  is  hy  bill  or  original :  In  actions  by  bill,  in  the  King's 
Bench,  the  undertaking  of  the  bail  is  general,  that  if  the  defendant 
be  condemned  in  the  action,  they  will  pay  the  condemnation  money,  if 
the  defendant  shall  not  pay  the  same,  or  render  himself  to  the  prison 
of  the  marshal'^.  In  actions  by  original  in  the  King's  Bench,  as 
well  as  in  the  Common  Pleas,  their  recognizance  is  taken  in  a  penalty 
or  sura  certain,  being  double  the  amount  of  the  sura  sworn  to,  or 
lOOOZ.  beyond  that  sum,  if  it  exceed  lOOOZ.,  upon  the  like  condition"*. 
Therefore,  if  the  defendant  be  condemned  in  the  action,  and  do  not 
pay  the  condemnation  money,  or  render  himself  to  the  prison  of  the 
marshal  or  warden,  in  due  time,  or  if  there  be  several  defendants, 
and  they  do  not  all  render  themselves'',  the  recognizance  is  forfeited, 
and  the  bail  are  liable  to  be  sued  thereon,  unless  discharged  by  some 

^  Bac.  Abr.  tit.   Execution,  B.    2,    5.   tit.  lies  for  avoiding  executions  on  statutes  mer- 

Scire  facias, C'i.  tliaiit,  &c.  see  Bac.  Abr.  tit.     Scire fucittt, 

*>  Id.  ibid.   And  see  further,  as  to  the  jffVe  414,15.  2  Saund.  72.  (5,6.) 

facias   on  recognizances  at  common  law  or  <=  Ante,  251. 

by  statute,  2  Sauiid.  6.  ( I).  1\.  b.  c,  and  for  d  Ante,  '251. 

the  scire  fdciui  udrchahmdum  terrain,  whicli  ^  2  Lev.  VJb.   1  Vtiil.  315. 
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of  the  means  stated  in  a  precedinj^  chapter" :  And  a  cognovit  by  the 
l)rincipal,  without  notice  to  the  bail,  does  not  discharge  them'' ;  unless 
time  be  given  to  the  former,  beyond  that  in  which  the  plaintiff  would 
have  been  entitled  to  judgment  and  execution,  had  he  gone  to  trial 
in  the  original  caused  But  if  the  principal  be  not  condemned,  or 
(which  is  tantamount,)  be  not  condemned  in  the  same  action,  as 
where  the  plaintifi'declares  against  the  defendant,  for  a  different  cause 
of  action  from  wiiat  is  expressed  in  the  |)rocess'*,  or  affidavit  to  hold 
to  bail%  or,  by  original  in  the  King's  Bench,  in  a  different  county 
from  that  where  the  action  is  brouglit'^,  his  bail  are  discharged  :  And 
they  are  also  discharged  when  the  cause  is  referred  to  arbitration, 
unless  it  be  agreed  on  the  reference,  that  a  verdict  shall  be  taken,  and 
judgment  entered  for  the  plaintifl^'s  security^. 

Before  any  proceedings  can  be  had  against  the  bail  in  the  action, 
upon  their  recognizance,  a  capias  ad  satisfaciendum  must  be  sued 
out  against  the  principal,  and  returned  non  est  inventus  :  For  it  is 
clearly  settled,  that  no  scire  facias,  or  action  of  debt,  lies  against  the 
bail  in  the  action,  until  a  non  est  inventus  be  returned,  upon  a  capias 
ad  satisfaciendum  against  the  principal ;  for  the  bail  are  not  bound 
to  render  the  principal,  till  they  know,  by  the  plaintiff's  suing  out 
this  writ,  that  he  means  to  proceed  against  the  person  of  the  defen- 
dant'' :  And  where  the  defendant  having  put  in  and  perfected  bail,  a 
capias  ad  satisfaciendum  was  lodged  and  returned  non  est  invew 
tus,  and  proceedings  being  had  against  the  bail,  they  rendered  the 
principal  in  time,  after  which  the  defendant  was  bailed  again  and 
discharged  ;  the  court  held,  that  proceedings  could  not  be  had  against 
the  last  bail,  without  taking  out  a  fresh  capias  ad  satisfaciendum'. 
If  the  principal  be  already  in  custody  of  the  sheriff,  on  civil  process'', 
or  a  criminal  charge',  the  slieriff  will  not  be  juslified  in  returning 
?ion  est  inventus  :  but  otherwise  this  return  will  be  good,  though  the 
plaintif{'knew  where  to  find  the  defendant'"  :  And  where  the  defen- 
dant had  surrendered  in  discharge  of  his  bail,  before  the   return  of  a 

»  Chap.  XIII.  p.  292,  &c.  g  AnU,  892. 

•>  6  Durnf.  &  East,  277.  and  see  4  Taunt.  ''  Popli.  186.  W.  Jon.  29.  139.  Cro.  Car. 
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d   i  Str.  202.  2  H.  Blac.  278.  ■'  Per  Cur.  M.    42  Geo.  III.  K.  B.    I    New 

"s  6  Durnf.  &  Eait,  563.  7  Durnf.  &  East,  Rep.  C.  P.  251.  16  East,  2. 

80.  '  'i  Maule  &  Sel.  238. 

'3    Lev.  235.  K.   E.  2    Guo.    U,  K.  B.  "'  Silliloe   v.    Wallace  S)    another,    bait  of 
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writ  of  capias  ad  satisfaciendum,  which  had  been  sued  out  hy  th« 
plaintiff,  and  lodged  with  the  sheriff,  for  the  purpose  of  fixing  them, 
and  afterwards  became  bankrapt ;  the  court  of  Exchequer,  on  motion, 
refused  to  quash  the  writ,  although  the  plaintiff  would  have  under- 
taken to  enter  an  exoneretur  on  the  bail-piece,  and  made  an  affidavit 
that  it  was  not  his  intention  to  take  the  defendant  in  execution''.  The 
writ  of  capias  ad  satisfaciendum,  if  regularly  sued  out  and  returned, 
may  hejiled  at  any  time  ;  the  filing  being  mere  matter  of  form''.  But 
if  the  principal  die  after  the  return  of  the  capias  ad  satisfaciendum, 
and  before  the  return  is  filed,  the  bail  are  fixed  ;  and  the  court  will  not 
stay  the  filing  of  the  return  in  favour  of  the  bail*'. 

The  capias  ad  satisfaciendum  against  the  principal,  should  be 
directed  to  the  sheriff  of  the  county  where  the  original  action  was  laid. 
And,  in  the  King's  Bench,  when  the  proceedings  are  by  bill,  there 
must  be  eight  days,  or,  if  by  original,  fifteen  days  between  the  teste 
and  return  of  the  wrif* ;  the  latter  being  a  case  excepted  out  of  the 
statute  13  Car.  11.  stat.  2.  c.  2.  §  7.  This  writ  must  be  made  re- 
turnable, like  the  former  proceedings,  on  a  day  certain,  or  general 
return  day  :  And,  in  order  to  charge  the  bail,  it  must  lieybur  days 
exclusive  in  the  sheriff's  office%  which  must  be  the  last  four  days 
before  the  return^ ;  and  Sunday  is  not  reckoned  as  one  of  thems.  It 
appears  that  two  books  are  kept  in  the  sheriff's  office,  wherein  entries 
are  made  of  writs  of  capias  ad  satisfaciendum  against  principals  : 
the  one  a  public  book,  for  such  writs  to  be  returned  non  est  inventus, 
and  on  which  no  warrant  is  issued  or  proceedings  had,  and  in  which 
book  the  hail  and  all  other  persons  may  search  ;  the  other  a  private 
book,  from  which  warrants  are  made  out  for  actual  arrest*" :  But,  in 
order  to  fix  bail,  the  capias  ad  satisfaciendum  must  be  enteredyawr 
days  in  the  public  book  in  the  office,  and  not  in  the  private  book^ 
In  the  Common  Pleas,  there  must  be  fifteen  days  between  the  teste 
and  return  of  the  capias  ad  satisfaciendum'^ ;  which  must  be  tested 
in  or  after  the  term  in  which  the  judgment  was  signed  against  the 
principal :  and  therefore,  where  it  was  tested  of  a  prior  term,  the 
court  of  Coir^mon  Pleas  set  aside   the  proceedings  against  the   bai^. 

a  8  Price   512.  K-  B.atid  see  4  Barn.  &  Aid.  538. 

^  1  Lev.  2-'5.  3  Bur.  1360.   1  B!ac.  Rep.  <  23  East,  588. 
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In  that  court  also,  the  writ  must  lie  in  the  sheriff's  office,  four  days 
exclusive  before  it  is  returnable*. 

Upon  the  return  of  non  est  inventus  to  the  capias  ad  satisfacien' 
dum,    the  recognizance    beinc^  forfeited,    the   plaintiff  may  proceed 
thereon  ajjainst  the  bail  in  the  action,    by  action  of  debt,  or  scire 
facias  :  And  the  proceeding  may  be  commenced  on  the  return   day, 
or,  by  orls^inal,  on  the  quarto  die  post  of  the  return,  of  the  capias 
ad  satisfaciendum  against  the  principaP.    But,  by  the  statute  1  Geo. 
IV.  c.  87.  §  4.  "  no  action   or  other  proceeding  shall  be  commenced 
"  upon  any  recognizance  or  security,   entered  into  pursuant   to   the 
"  provisions  of  that  act,  after  the  expiration  of  six  months    from   the 
"  time  when  possession  of  the  premises,  or  any  part   thereof,  shall 
"  actually  have  been  delivered  to  the  landlord."     In   debt,  the  plain- 
tiff may  bring  one  action  against  all  the  persons  bound  in  the  recogni- 
zance, or  several  actions  against  each  of  them  :     But  one  scire  facias 
seems  in  all  cases  to  be  sufficient ;  and    the  recognizance  being  joint 
and  several,  it  is  holden  that  the  execution   may  be   several,  though 
the    scire  facias  was  joint  ;  for  the  judgment  is  not  to  recover,   but 
to  have  execution  according  to  the  recognizance^. 

In  an  action  of  debt  upon  a  recognizance  of  bail,  the  defendant 
cannot  be  arrested  ;  for  the  sufficiency  of  the  bail  must  have  been 
proved  or  admitted,  previous  to  their  being  allowed  ;  and  if  the  de- 
fendant were  arrested  in  such  an  action,  there  would  be  bail  in  infini- 
tum'^. And  when  a  writ  is  sued  out  upon  a  recognizance  of  bail,  it 
is  necessary,  that  after  the  words  "  in  a  plea  of  trespass,^*  there 
should  be  inserted  the  following  clause,  "  and  also  to  a  bill  of  the 
"  said  plaintiff,  against  the  said  defendant,  in  a  plea  of  debt 
"  upon  recognizance,  according  to  the  custom-  of  our  court  before 
"  us  to  be  exhibited ;"  otherwise  the  defendant,  or  his  attorney, 
is  not  bound  to  accept  a  declaration  in  debt  upon  such  recogni- 
zance^. 

We  have  already  seen*^,  what  time  the  bail  are  allowed  to  render 
their  principal,  when  they  are  proceeded  against  in  an  action  of  debt 
upon  their  recognizance.  We  have  also  seens,  that  in  an  action  of 
deb  I  on  recognizance,  when  the  proceedings  are  stayed  on  payment 
of  debt  and  costs,  the  bail  must  pay  the  costs  in  that,  as  well  as  the 
debt  and  costs  in  the  original  action,  though  they  apply  within  the 

a  Cas.  Pr.  C.  P.  34.  Barnes,  64.  d  ^nle,  172. 

^  8  Durnf.  &  East,  628.    and  see    2  Ld.  e  R.  E.  15  Geo.  II.  K.  B.  Ante,  149. 

Raym.  1367.  2  Str.  8G6.  S.  C.  Cas.  Pr.  C.  P.  18.  Imp.  C.  P.  532. 

<=  Bac.  Abr.  tit.  Execution,  G.  1  Lev.  225.  ^  Ante,  286,  7. 

1  Sid.  339.  S.  C.  «  Ante,  587. 
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time  allowed  them  for  surrendering^  the  principal :  And  on  that  ac- 
count, it  is  in  general  more  advisable  to  proceed  against  the  bail,  by 
action  of  debt  on  the  recognizance,  than  by  scire  facias,  wherein  no 
costs  are  allowed,  unless  they  appear  and  plead,  or  join  in  demurrer". 
There  is  also  a  further  reason  for  proceeding  by  action  of  debt  on 
the  recognizance,  namely,  that  in  such  an  action,  the  plaintiff  may 
recover  damages  for  the  detention  of  the  debt,  which  he  cannot  do  in 
scire  facias^.  But  as  a  copy  of  the  process  must  be  served  in  debt, 
if  the  bail  be  out  of  the  way,  or  the  plaintiff  do  not  mean  to  give 
them  notice,  he  must  proceed  by  scire  facias  on  the  recognizance. 

A  scire  facias  against  the  bail  in  action,  issues  out  of  the  court 
in  which  the  action  was  depending  ;  and  begins  by  stating  the  recog- 
nizance, after  which  the  judgment  is  set  forth,  prout  patet  per  re- 
cordum :  And  on  a  recognizance  of  bail,  taken  in  an  action  by  ori^ 
<rinal,  there  is  no  incongruity  in  stating,  that  the  recognizance  was 
taken  in  an  action  "  then  lately  commeitced,  and  depending  in  the 
King's  Bench ;"  for  the  action  may  be  said  to  commence  in  this 
court  when  its  jurisdiction  attaches  upon  the  original  writ  sued  out 
of  Chancery^  The  writ,  which  is  issued  on  a  proper  prsecipe^,  then 
states,  that  the  principal  has  not  paid  the  debt  or  damages  re- 
covered, nor  rendered  himself  to  the  prison  of  the  marshal,  or  war- 
den* ;  and,  in  the  King's  Bench,  it  concludes,  by  requiring  the  sheriff 
to  make  known  to  the  bail,  that  they  be  before  the  king  at  Westmiu' 
ster,  on  a  day  certain,  (by  bill,  or  by  original  on  a  general  return 
day,  wheresoever,  &c.)  to  shew  if  they  have  or  know  of  any  thing  to 
say  for  themselves,  why  the  plaintiff  ought  not  to  have  his  execution 
against  them,  for  the  debt  or  damages  aforesaid,  (by  bill,  or  by  ori' 
ginal  for  the  sum  acknowledged,)  according  to  the  force,  form  and 
effect  of  the  recognizance,  if  it  shall  seem  expedient  for  him  so  to  do ; 
and  further^,  &c.  In  the  Common  Pleas,  the  bail  are  required, 
by  the  writ,  to  be  before  the  king's  justices  at  Westminster,  on  a 
general  return  day,  to  shew,  &c.  why  the  penalty  of  the  recognizance 
should  not  be  made  of  each  of  their  lands  and  chattels^,  &c.  On  a 
recognizance  of  bail,  the  scire  facias  against  the  principal  is  in  hac 
parte,  or  that  he  do  and  receive  what  the  court  shall  consider  of  him 
in  this  behalf;  but  against  the  bail  it  is  in  ed  parte,  or  that  they  do 

"Stat.   8  &  9  W.  III.  c.  11.  §  3.  3  Bos.           *■  Append.  Chap.XLIII.  §  8,  9.  11,  12. 

&  Pul.  14.  S  Id.  §  10.  13.  And  for  the  form  of  a  scire 

•»  3  Bur.  1791.  /acio*  against  bail  in  the  Exchequer,  see  id. 

«  14  East,  539.  §  14,  and   against  bail  in  the  palace  court 

d  Append.  Chap.  XLIII.  §  7.  of  Weslmimier,  on  the  removal  of  a  cause 
e  2  Salk.  439.  4  Salk.  320.  2  Ld.  Raym.       under  15/.  by  habeas  corpus,  into  the  King's 

804.  S.  C.  Bench,  id.  §  15. 


OP   SCIRE    FACIAS.  11,31 

and  receive  wh;it  (lie  court  sljall  consider  of  them  in  that  belialf". 
And  where  a  scire  facias  was  brought  against  three  |)ersons  as  bail, 
upon  a  recognizance  acknowledged  by  them  and  the  principal  jointly, 
the  writ  abated  ;  because  this  being  founded  on  a  record,  the  plaintiff 
ought  to  set  forth  the  cause  of  the  variance  from  the  record,  as  that 
one  was  dead'' :  But  if  an  action  be  brought  upon  a  joint  bond  against 
three  only,  when  there  are  four  or  five  obligors,  there  the  defendant 
ought  to  shew  that  it  was  made  by  them  and  others  in  full  life,  not 
named  in  the  writ ;  for  otherwise  the  court  will  not  intend  that  the 
bond  was  sealed  by  all  of  them*'.  In  scire  facias  to  have  execution 
for  the  damages  and  costs  recovered  against  I.  B.  upon  a  recogni- 
zance of  bail,  conditioned,  in  case  the  said  I.  B.  and  G.  K.  should  be 
condemned,  that  I.  B.  and  G.  K.  should  pay,  &c.  or  render  them- 
selves, the  plaintiffs  allege  that  I.  B.  and  G.  K.  have  not  paid,  &c. 
or  rendered  themselves,  according  to  the  form  and  effect  of  the  re- 
cognizance ;  the  court  of  King's  Bench  held,  on  special  demurrer, 
that  the  breach  was  ill  assigned  :  for  rkon  constat  but  that  I.  B.,  who 
was  alone  condemned,  has  paid  or  rendered''. 

By  the  recognizance  of  bail  in  error,  which  will  be  more  fully 
treated  of  in  the  next  chapter,  the  plaintiff  or  plaintiffs  in  the  writ 
of  error  become  bound,  with  two  sufficient  sureties,  in  double  the 
sum  adjutlged  to  be  recovered  by  the  former  judgment,  to  prosecute 
the  writ  of  error  with  effect,  and  also  to  satisfy  and  pay,  if  the  judg- 
ment be  affirmed,  as  well  the  debt  or  damages  and  costs  adjudged 
upon  the  former  judgment,  as  also  all  costs  and  damages  to  be 
awarded  for  the  delay  of  execution*^.  Therefore,  if  the  writ  of  error 
be  non-prossed  or  discontinued,  or  the  judgment  affirmed,  the  de- 
fendant in  error  may  proceed  against  the  bail  upon  their  recogni- 
zance, by  action  of  debt  or  scire  facias  at  his  election  :  And  as  a 
render  in  this  case  will  not  excuse  the  bail*^,  there  is  no  occasion  t© 
sue  out  a  capias  ad  satisfaciendum,  in  order  to  proceed  against 
them. 

The  scire  facias  against  bail  in  error  should  be  brought  in  the 
same  court  where  the  recognizance  was  taken,  unless  it  was  taken 
in  the  Common  Pleas,  and  then  the  scire  facias  may  be  brought 

a  1  Ld.  Raym.  393.  2  Salk.  599.  S.   C.  66.  8  Taunt.  171.  S.  C. 

but  see  1  Ld.  Raym.  532.  semb.  contra.  e  Stat.  3  Jac.  1.   c.  8.  13  Car.  II.   stat.  2. 

*"  Aleyn,  21.  c.  2.  §  9.  16  &   17  Car.    II.  c.  8.  §  3.   19 

*^  Id.  21.    And  see  further,  as  to  the  scire  Geo.    III.    c.    70.  and  see  Append.  Chap. 

facias  against  bail  to  the  action,  2  Wins.  XLIII.  §  16,17,  18.  57.  Chap.  XLIV.  §  24, 

Saund.  71.  c.  to  72.  c.  &c. 

^  *  Maule  &  Sel.  33.  and  see  2  Moore,  '  R.  M.  5  W.  &  M.  {bj.  K.  B. 
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either  in  that  court,  or  in  the  Kinj^'s  Bench,  to  which  the  record  is 
supposed  to  be  removed'^.  This  writ  is  made  out  by  the  clerk  of  the 
errors'' ;  and,  on  a  recoj^nizance  taken  in  the  King's  Bench,  it  recites 
not  only  the  recos^nizance,  but  the  condition  of  it,  and  the  affirmance 
of  the  judgment*^,  &c.  but  on  a  recognizance  taken  in  the  Common 
Pleas,  the  scire  facias  merely  states  the  recognizance,  and  the  non- 
payment of  the  sum  acknowledged  to  be  due"^ ;  for  in  that  court, 
the  condition  of  the  recognizance  in  error  is  not  incorporated,  as  it  is 
in  a  recognizance  of  bail  on  a  capias  ad  respondendum^  but  is  sub- 
scribed by  way  of  defeazance  ;  so  that  the  recognizance  and  condition 
are  two  distinct  records* :  And  besides,  if  the  condition  were  stated^ 
it  would  be  necessary  to  state  also  the  affirmance  of  the  judgment, 
which  might  occasion  difficulty,  if  the  bail  were  to  appear,  and  plead 
nul  tiel  record  of  the  judgment  of  affirmance,  which  remains  in  the 
King's  Bench'^. 


A  scire  facias  upon  a  judgment  is  either  by  or  against  the  same 
or  different  parties.  As  between  the  same  parties,  it  will  be  proper 
to  treat  of  a  scire  facias,  in  the  following  cases  ;  first,  after  a  year 
and  a  day  ;  secondly,  after  a  writ  of  error  brought  in  tlie  King's 
Bench,  to  compel  the  plaintiff  in  error  to  assign  errors ;  thirdly, 
when  judgment  is  given  in  covenant  or  annuity,  or  in  debt  on  bond 
conditioned  for  the  payment  of  an  annuity,  or  of  money  by  instal- 
ments, or  for  the  performance  of  covenants,  and  damages  arise,  or 
money  becomes  payable,  on  the  same  security,  after  the  judgment ; 
and  fourthly,  when  the  debt  or  damages  recovered  are  to  be  levied 
out  oi  future  effects,  or,  in  the  case  of  an  executor  or  administrator, 
de  bonis  propriis.  And  first,  of  tlifi  scire  facias  after  a  year  and  a 
day. 

At  common  law,  in  real  actions,  when  land  was  recovered,  the 
demandant  after  the  year,  might  have  taken  out  a  scire  facias  to 
revive  the  judgment ;  because  the  judgment  being  particular  quoad 
the  land,  with  a  certain  description,  the  law  required  that  the  execu- 
tion of  that  judgment  should  be  entered  upon  the  roll,  that  it  might 
be  seen,  whether  execution  was  delivered  of  the  same  thing  of  which 
judgment  was  given  :  and  therefore,  if  there  was  no  execution  appear- 
ing on  the  roll,  a  scire  facias  issued,  to  shew  cause  why  execution 

a  Lil.  Ent.  643.  3  Mod.  251.   1  Wils.  98.  «  Barnes,  93.  339. 

b  Barnes,  93.  *  See  further,  as  to  the  scire  facias  against 

c  Append.  Chap.  XLIII.  §  17.  bail  in  error,  2  Wuis.  Saund.  72.  c.  d. 
J  i(/.  §16. 


OP    SCIRE    FACIAS.  115:1 

should  not  be  awarded" :  Besides,  in  real  actions,  if  execution  was 
not  sued  within  the  year,  a  scire  facias  lay  for  the  land  ;  because  no 
other  advantage  could  be  taken  of  the  judgment,  as  an  action  of  debt 
could  not  be  maintained  thereon'*. 

But  if  the  plaintiff*,  after  he  had  obtained  judgment  in  a  personal 
action,  had  lain  by,  and  taken  no  process  of  execution  within  the 
year,  he  was  put  to  a  new  original  upon  his  judgment,  and  no  scire 
facias  was  issuable  ;  because  there  was  not  a  judgment  for  any  par- 
ticular thing  in  the  personal  action,  with  which  the  execution  could 
be  compared  :  Therefore,  after  a  reasonable  time,  which  was  a  year 
and  a  day,  it  was  presumed  to  be  executed,  and  the  law  allowed  him 
no  scire  facias,  to  shew  cause  why  there  should  not  be  execution  ; 
but  if  the  party  had  exceeded  his  time,  he  was  put  to  his  action  on 
the  judgment,  and  the  defendant  was  obliged  to  shew  how  the  debt, 
of  which  the  judgment  was  evidence,  was  discharged*^. 

To  remedy  this,  and  make  the  modes  of  proceeding  more  uniform 
in  both  actions,  the  statute  of  Westm.  2.  (13  Edw.  I.)  stat.  1.  c.  45. 
gave  a  scire  facias  to  the  plaintiff  in  a  personal  action  to  revive  the 
judgment,    when  he    had  omitted  to  sue  execution  within  the  year 
after  judgment  was    obtained'*.     The    words  of  the  act  are,  "  that 
"  those  things  which  are  found  enrolled  before  them  that  have  the 
"  record,  or  contained  in  fines,  whether  they  be  contracts,  covenants, 
"  obligations,    services    or  customs,   recognizances,  or  other   things 
"  whatsoever  enrolled,   to  which  the  king's  court  may  lawfully  give 
"  effect,  from  henceforth  shall  have  such  force,  that  hereafter  it  shall 
"  not  be  necessary  to  implead  upon   them  :     But  when  the  plaintiff* 
"  comes  to   the  king's  court,   if  the  recognizance  or  fine  levied  be 
"  recent,   that  is  to  say,   levied  within  the  year,  he  shall  forthwith 
"  have  a  writ  of  execution  of  the  same  recognizance.     And  if  per- 
"  chance  the  recognizance  were  made,  or  fine  levied,  of  a  longer  time 
*'  past,  the  sheriff"  shall  be  commanded,  that  he  make  known  to  the 
"  party  of  whom  the  complaint  is  made,  that  he  be  before  the  justices 
"  at  a   certain  day,   to  shew  if  he  has  any  thing  to  say,  why  such 
"  matters   enrolled,  or  contained  in  the  fine,  ought  not  to  be  exe- 
"  cuted  :     And  if  he  do  not  come  at  the  day,    or  come  and  can  say 
"  nothing  why  execution  ought  not  to  be  made,  the  sheriff*  shall   be 
"  commanded  to  cause  the  thing  enrolled,   or  contained  in  the  fine 
"  to  be  executed."     But  notwithstanding  this  statute,  the  plaintiff" 

a  Bac.  Abr.  tit.  Execution,  H.  Salk.  600.  7  Mod.    64.  2  Ld.  Raym.    806. 

b3Salk.  3'21.  S.  C. 

f  Bac.  Abr.  tit.  Execution,  £1.  but  see  2  d  gac.  Abr.  tit,  L     -ulion,  H. 
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may  still  proceed,  if  he  think   proper,    by  action  of  debt  on  the 

judgment. 

It  hath  been  doubted,  whether  a  scire yacia*  lay  to  revive  a  judg- 
ment in  ejectment,  after  a  year  and  a  day,  either  by  the  common  law, 
or  by  force  of  the  above  statute  ;  for  at  common  law,  this  was  looked 
upon  as  a  personal  action,  and  it  was  tliought  that  the  statute  ex- 
tended only  to  such  personal  actions  in  whicli  debt  or  damages  were 
recovered,  and  not  to  provide  a  remedy  in  this  case,  since  at  the  time 
of  making  the  act,  the  possession  was  not  recovered  in  this  action  : 
But  it  seems  now  to  be  settled,  and  is  confirmed  by  daily  practice, 
that  a  scire  facias  lies  on  a  judgment  in  ejectment ;  for  the  words  of 
the  act  are,  *'  whether  they  be  contracts,  &c.  or  other  things  what- 
soever enrolled,"  which  comprehend  all  judgments,  and  give  the  like 
remedy  on  them  by  scire  facias,  as  the  demandant  had  on  a  judg- 
ment in  a  real  action  at  common  law^.  In  a  late  case  however,  where 
it  appeared  that  the  lessor  of  the  plaintiff  had  neglected  to  sue  out  a 
writ  of  possession  for  more  than  twenty  years  after  the  recovery  in 
ejectment,  and  in  the  mean  time  there  had  been  several  changes  of  the 
property  and  possession,  the  court  of  King's  Bench  refused  to  grant 
a  rule  for  issuing  a  scire  facias  to  revive  the  judgment''. 

The  reason  why  the  plaintiff  is  put  to  his  scire  facias  after  the 
vear  is,  because  when  he  lies  by  so  long  after  judgment,  it  shall  be 
presumed  that  he  hath  released  the  execution  ;  and  therefore  the  de- 
fendant shall  not  be  disturbed,  without  being  called  upon,  and  having 
an  opportunity  in  court  of  pleading  the  release,  or  shewing  cause,  if 
he  can,  why  the  execution  should  not  go*'  :  And  it  is  said,  that  if  the 
plaintiff  delay  executing  a  writ  of  inquiry  till  a  year  after  interlocu- 
tory judgment,  he  cannot  do  it  after,  without  a  scire  facias'^.  The 
year  must  be  computed  from  the  day  of  signing  judgment^;  and  the 
year  depending  upon  the  statute  13  Edw.  I.  c.  45.  the  words  of  which 
are  "  injra  annum,''^  is  to  be  reckoned  by  calendar  months,  and  not  by 
terms^.  And  if  the  plaintiff  sue  a  scire  facias  within  a  year  after  the 
judgment,  he  cannot  afterwards  have  a  capias  within  the  year,  till 
he  hath  a  new  judgment  in  the  scire Jacias^. 

a  1  Sulk.  258.  2  Salk.  600.   2  Ld.  Raym.  b  2  Barn.  &  Aid.  773.   1  Chit.  Rep.   535. 

806.   S.  C.  3  Salk.  319.  1  Ld.  Ray  in.    669.  S.  C. 

S.  C.  Bac.  Abr.  tit.  Execution,  H.     Thesciie  «  2  In&t.  470. 

facias'm  this  case,  after  judgment  against  <l  12  Mod.    500.     Sed  qucere,    whether  a 

the  casual  ejector,    should  go  against  the  term's  notice  is  not  in  this  case  sufficient  ? 

tertenants,  as  well  as  the  defendant.   1  Salk.  Ante,  625.  R.  M.  1654.  §21.  (c).  C.  P. 

258.  and  see  Carth.   2.  2  Salk.  600.  1  Ld.  «  Barnes,  197. 

Raym.  669.  3  Salk.  319.  S.  C.  Run.  Eject.  <  1  Str.  SOI.  and  see  6  Mod.  14.  1  Chit. 

477,    &c.    Append.  Chap.   XLVI.  §    100,  Rep.  669.  (a). 

101.  8  1  Rol.  Abr.  900. 
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The  general  rule,  however,  that  the  plaintiff  cannot  take  out  exe- 
cution after  the  year,  without  a  scire  facias ^  must  he  understood 
with  the  following-  restrictions.  When  a  Jierijacias  or  capias  ad 
satisfaciendum  is  taken  out  within  the  year,  and  not  executed,  a  new 
writ  of  execution  may  be  sued  out  at  any  time  afterwards,  without  a 
scire  facias  ;  provided  the  first  writ  be  returned  and  filed^,  and  con- 
tinuances entered  from  the  time  of  issuing  it'' ;  which  continuances 
may  be  entered  after  the  issuing  of  the  second  writ,  unless  a  rule  be 
made  upon  motion,  for  the  proceedings  to  remain  in  statu  quo. 
And  formerly,  if  judgment  had  been  given,  and  no  execution  sued  out 
within  the  year,  yet  the  plaintiff  might  afterwards  have  entered  an 
award  of  an  elegit  on  the  roll  of  the  judgment,  as  of  the  same  term 
with  the  judgment,  and  thence  continued  it  down  by  vicecomes  non 
misit  breve  :  And  though  the  court  at  first  inclined  to  think,  that  an 
elegit  ought  to  be  actually  taken  out  within  the  year,  yet  being  in- 
formed by  the  clerks  of  the  court,  that  it  had  been  the  practice  for 
many  years  to  make  such  an  entry,  &c.  it  was  said  to  be  the  law  of 
the  court,  and  they  ordered  the  execution  to  stand"^.  But  in  a  late 
case"*,  the  court  of  King's  Bench  was  of  opinion,  that  there  was  no 
reason  to  distinguish  between  an  elegit  and  other  executions  :  and 
therefore,  where  an  elegit  had  been  issued  after  a  year,  without  a 
scire  facias,  or  any  previous  writ  sued  out  within  the  year,  to 
warrant  it,  the  court  set  it  aside  for  irregularity  ;  although  the  award 
of  an  elegit  had  been  entered  on  the  roll,  with  continuances,  after  the 
rule  was  moved  for. 

If  the  plaintiff  have  judgment  with  a  cesset  execufio,  or  stay  of 
execution,  for  a  year,  he  may,  after  the  year,  take  out  execution  with- 
out a  scire  facias^ ;  because  the  delay  is  by  consent  of  parties,  and  in 
favour  of  the  defendant ;  and  the  indulgence  of  the  plaintiff  ought  not 
to  be  turned  to  his  prejudice  :  But  if  the  plaintiff  do  not  take  out  ex- 
ecution within  a  year  after  the  cesset  executio  is  determined,  he  must 
sue  out  a  scire  facias^.  It  is  usual  to  insert  a  clause  in  annuity  deeds, 
&c.  that  when  execution  is  not  taken  out  within  a  year,  it  shall  not  be 
necessary  to  revive  the  judgment  by  scire  facias ;  and  it  seems  that 
the  court  will  give  effect  to  this  clause,  by  permitting  execution  to  be 
taken  oot  accordingly?. 

a  2  Wils.  82.  Barnes,  213.  S.  C.  «*  Putland  v.  Putland    &;  another,   E.    57 

b  Co.  Lit.  290.  b.    2  Inst.  471.   2  Leon.  Geo.  IH.  K.  B.  2  Chit.  Rep.  384.  S.  C. 

in,  8.  1  Sid.  39.  1  Keb.  159.  S.  C.  Carth.  «  6  Mod.  238.  1  Salk.  322.  S.  C. 

283.  Comb.  232.  S.  C.  3  Salk.  321.   1  Str.  '  2  Cromp.  102. 

100.  8  2  Smith  R.  66.  2  Lee's   Prac.    Die. 

?  Carth.  283.  Comb.  232.  S.  C  1073. 
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So,  if  the  defendant  brinf^  a  writ  of  error,  and  tliereby  liinder  the 
plaintiff  from  taking  out  execution  within  the  year,  and  the  judgment 
be  affirmed,  the  plaintiff  in  error  nonsuited,  or  the  writ  of  error  abated 
or  discontinued,  the  defendant  in  error  irnay  proceed  to  execution  after 
the  year,  without  a  scire  facias'' ;  because  the  writ  of  error  was  a 
supersedeas  to  the  execution,  and  the  defendant  in  error  must  wait 
till  it  be  determined.  It  has  even  been  holden,  in  one  case*",  that  if  a 
writ  of  error  be  brought  after  the  year  is  elapsed,  and  thereupon  the 
forraerjudgment  is  affirmed,  such  affirmance  will  revive  the  former 
judgment,  and  enable  the  party  to  takeout  execution,  without  a  scire 
facias:  But  from  this  case  it  seems,  that  if  the  j)laintiff  in  error  be 
nonsuited,  or  the  writ  of  error  discontinued,  there  can  be  no  execution 
of  the  former  judgment,  without  a  scire  facias. 

It  was  formerly  holden,  that  if  the  plaintiff  were  restrained  by  in- 
junction out  of  Cliancery  for  a  year,  he  could  not  take  out  exe- 
tion  afterwards,  witliout  a  scire  facias'^ ;  because  the  courts  of  law 
do  not  take  notice  of  Chancery  injunctions'^,  as  they  do  of  writs  of 
error :  besides,  it  might  be  no  breach  of  the  injunction,  to  take  out 
execution  within  the  year,  and  continue  it  down  by  vicecomes  non 
misit  breve,  which  cannot  be  done  in  the  case  of  a  writ  of  error. 
But  in  a  modern  case%  where  it  appeared  that  the  whole  delay  had 
arisen  on  the  part  of  the  defendant,  by  bills  in  Chancery  for  injunc- 
tions, and  by  obtaining  time  for  payment,  &c.  the  court  of  King's 
Bench  were  unanimous  that  this  rule,  of  reviving  ajudgment  above 
a  year  old  by  scire  facias  before  execution,  which  was  intended  to 
prevent  a  surprise  uj)on  the  defendant,  ought  not  to  be  taken  ad- 
vantage of  by  one,  who  was  so  far  from  being  surprised  by  the  delay, 
that  he  himself  had  been  trying  all  manner  of  methods,  wliereby  he 
might  delay  the  plaintiff;  and  therefore  they  discharged  the  rule  for 
setting  aside  the  execution  with  costs. 

The  scire  facias  upon  a  judgment  must  be  sued  out  of  the  same 
court  where  the  judgment  was  given,  if  the  record  remains  there*^;  or 
if  it  has  been  removed,  out  of  the  court  where  the  record  is.  If  the 
judgment  be  under  seven  years  old,  the  plaintiff  may,  in  either  court, 
sjue  out  a  scire  facias,  as  a  matter  of  course,  on  a  proper  pracipe^, 
without  any  rule  or  motion  :  If  it  be  above  seven  years,  but  under 
ten,  he  cannot  have  a  scire  facias,  without  a  side-bar  or  treasury 

»  2  Inst.  471.  5  Co.    88.  Cro.  Eliz.    416.  301.  S.  P. 

earth.  257.  6  Mod.  2S8.  1  Salk.  322.  S.  C.  ^  1  Salk.  237. 

Salk.  321.  e  2  Bur.  660. 

J  1  Rol.  Rep,  104.  Cro.  Jac,  364.  S.  C.  '  Com.  Dig.  tit.  Pleader,  3  L.  3. 

■    G  Mod.  288.  1  Salk.   3J2.  S.  C.   1  Str.  g  Append,  Chap.  XLIII,  §  60. 
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rule".  Fermerly,  if  the  jiul lament  had  been  above  ten  years  old,  there 
must  have  been  a  motion  to  the  court,  in  the  King's  Bench*',  sup- 
ported by  an  affidavit  of  the  debt  being  due,  the  judgment  unsatisfied* 
and  the  defendant  living" ;  upon  which  the  rule  was  absolute  in  the 
first  instance,  unless  the  judgment  were  of  more  than  twenty  years 
standing,  and  then  there  must  have  been  a  rule  to  shew  cause.  But 
now,  if  the  judgment  be  above  ten  and  under  Jifteen  years  old,  the 
rule  is  absolute  in  the  first  instance,  on  an  affidavit  of  the  debt  being 
due,  &c.  ;  and  may  be  drawn  up  on  a  motion  paper  signed  by  coun- 
sel :  If  it  be  above^/?/ifeen  years  old,  there  must  be  a  rule  to  shew 
cause'.  In  the  Common  Pleas,  where  the  judgment  is  more  than  ten 
years  old,  the  court  must  be  moved  in  term  time,  for  leave  to  issue  a 
scire  facias  to  revive  it ;  and  will  order  that  no  execution  be  taken 
out  thereon,  without  a  return  oi'  scire  feci,  or  an  affidavit  of  personal 
notice  to  the  defendant^ :  Therefore,  where  a  writ  of  scire  facias  was 
issued  more  than  ten  years  after  the  judgment,  on  a  motion  paper 
signed  by  a  serjeant  in  vacation,  and  the  defendant  had  no  personal 
notice  of  the  proceeding,  the  court  set  aside  the  judgment  signed  thereon 
for  irregularity' :  And  if  the  judgment  be  above  twenty  years  old, 
<here  must  be  a  rule  to  shew  caused. 

A  scire  facias  upon  a  judgment,  after  a  year  and  a  day,  states  the 
judgment  recovered  by  the  plaintiff;  which  differs  according  to  the 
nature  of  the  action,  and  the  court  in  which  it  was  obtained  ;  And 
when  a  scire  facias  is  brought  on  a  judgment  in  the  King's  Bench, 
the  plaintiff  must  shew  where  the  court  of  King's  Bench  was  holden, 
because  that  court  is  ambulatory  :  But  if  it  be  brought  upon  a  judg- 
ment in  the  Common  Pleas,  it  is  otherwise;  because  that  court  is 
confined  to  a  certain  place^.  It  then  states,  that  altiiough  judgment 
be  thereupon  given,  yet  execution  of  the  debtor  damages  slid  remains 
to  be  made;  and  commands  the  sheriff,  to  make  known  to  the  de- 
fendant, that  he  be  in  court  at  the  return-day,  to  shew  why  the 
plaintitl"  ought  not  to  have  execution  against  him  for  the  debt  or 
damages,  according  to  the  form  and  effect  of  the  recovery,  &c'. 
This  being  a  judicial  writ,  must  pursue  the  nature  of  the  judgment: 

a  i  Salk.  5^3.  Sty.  P.  R.  375.   Ed.  r.Ol.  2.  492.  {a).  493. 
/4«/e,  490.  Append.  Chap.  XLIII.  §  58.  «2    Blac.    Rep.    1140.     Append.    Chap. 

>>  Id.  ibid.  2  Lil.  P.  R.  499.  Ed.  1719.  1  XLIIl.  §  59. 
Inst.  Cler.  152.  '  3  Moore,  757. 1  Brod.  &  Blng.  381.  S,  C. 

c  Imp.  K.  B.  519.  2Sel.  Pr.  286.  g  2  Sel.  Pr.   286.    and  see   2  Blac.  Rep. 

d  Imp.  K.  B.  512.   BlaJcely  v.  Vincent,  T.  995. 
35  Geo.  III.  Waters  v.  Hales,  E.  37  Geo.  III.  '»  3  Salk.  321. 

K.  B.    2  Barn.   &  Aid.  773,    1  Cljit.  Rep.  *  Append,  Chap.  XLIII.  §  6J,  &c. 

535.  S.  C.  1  Dowl.  &  Ryl.    181.  Ante,  491, 
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therefore,  if  a  joint  judgment  be  obtained  against  (wo,  the  scire  facias 
must  be  against  both^ :  And  in  setting  out  the  judgment,  if  there  be 
a  material  variance,  it  will  be  fatal,  on  nul  tiel  record. 

When  a  scire  facias  is  brought  in  the  King's  Bench,  upon  a 
judgment  of  an  inferior  court,  it  must  appear  in  the  writ  itself,  how 
the  judgment  came  into  the  King's  Bench,  whether  by  certiorari 
or  by  writ  of  error,  because  the  execution  is  different'' ;  for  if  it  came 
by  certiorari,  the  scire  facias,  we  have  seen*^,  ought  to  shew  the 
particular  limits  of  the  inferior  jurisdiction,  and  pray  execution  within 
those  limi(s  :  But  if  the  judgment  be  removed  into  the  King's  Bench 
by  writ  of  error,  and  affirmed,  the  party  may  have  execution  in  any 
part  of  England ;  for  by  the  affirmance,  it  is  become  the  judgment 
of  the  King's  Bench''. 

After  the  judgment  has  been  once  revived  by  scire  facias,  if  the 
plaintiff  do  not  take  out  execution  within  a  year%  or  the  defendant 
die  before  execution^,  the  plaintiff  cannot  afterwards  take  it  out, 
without  a  new  scire  facias,  or  action  on  the  judgment ;  but  he  may 
have  a  new  writ  without  motion,  for  the  judgment  was  revived 
before^. 

Secondly :  As  the  parties,  in  the  King's  Bench,  have  no  day  in 
court  given  to  either  of  them,  on  the  removal  of  the  record  by  writ 
of  error,  the  defendant  in  error  hath  no  other  way  of  compelling 
the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of  scire 
facias  qiiare  executionem  non,  &c.'' ;  and  if  upon  such  writ,  the 
plaintiff  in  error  do  not  assign  errors,  but  suffer  judgment  to  pass  by 
default  upon  scire  feci,  or  two  nihils^  no  errors  afterwards  assigned 
shall  prevent  execution'.  This  writ,  and  the  proceedings  thereon, 
will  be  more  fully  treated  of  in  the  next  clmpter'^. 

Thirdly  :  With  respect  to  demands  arising  after  the  judgment,  it 
is  said  to  have  been  adjudged,  that  in  covenants  perpetual,  as  to  re- 
pair, &c,  if  they  be  once  broken,  and  an  action  of  covenant  brought, 
and  a  recovery  had  thereon,  if  they  be  afterwards  broken,  the  plaintiff 


a  2  Salk.  593.  Carth.  105.  S.  C.  8  /a.    '"-U  And  see  further,  as  to  the  scire 

b  3  Salk.  320.  1  Ld.  Raym.  216.  S.  C.  but  facias  on  a  judgment,    after  a    year  and  a 

see  the  statutes  19  Geo.  III.   c.  TO.  and  33  day,  2  Wms.  Saund.  6.  (I),  e-.f.  g. 

Geo.  III.  c.  G8.  yinte,  401,  2.  10:2.  »>  Godb.  G8.  2  Leon.  107.  Append.  Chap. 

c.4«^e,  401.  XLIII.  §  15,  G. 

d  Append.  Cliap   XLIII.  §  77,  &c.  1  Ld.  '  Carth.  40,  41. 

Raym.  216.  3  Salk.  320.  S.  C.  and  see  3  •*  For  tlie  form  of  a  scire  facias  to  disprove 

Durnf.  &  East,  637.  a  delit,  in  the  mayor's  court  of  London,  after 

«  2  Cromp.  1(>3.  judgment  and   execution  on  a  foreign   at- 

i  2  Salk.  598.  tachment,  see  Append.  Chap.  XLIII.  §  80. 
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shall  have  a  scire  facias  upon  the  judgment,  and  need  not  bring  a 
new  writ  of  covenant''. 

Upon  a  writ  ot"  annuity^  the  old  books  differ  as  to  the  necessity  of 
a  scire  facias,  in  order  to  have  execution  for  subsequent  arrears. 
In  some  books  it  is  said,  that  if  judgment  be  given  in  a  writ  of  aw- 
ntiity,  (he  plaintilf  shall  iiave  execution,  within  a  year  after  every 
<lay  of  payment,  by  Jieri  facias  or  elegit^  though  it  be  many 
years  after  the  judgmoni'' ;  but  other  books  seem  to  hold  a  different 
doctrine,  and  that  for  arrearages  incurred  after  the  judgment,  it  is 
necessary  to  have  a  scire  facias,  in  order  that  the  defendant  may  have 
an  opportunity  of  pleading  payment,  or  other  matter  in  bar  of  exe- 
cution*^ :  And  this  latter  opinion  is  in  some  measure  confirraed  by  the 
language  of  the  judgment,  which  is  to  recover  the  annuity,  and  ar- 
rearages of  the  same,  as  well  before  the  bringing  of  the  action  as 
afterwards,  up  to  the  time  when  judgment  is  given*^ ;  but  the  amount 
of  the  arrearages  subsequent  to  the  judgment  not  being  ascertained, 
it  seems  to  be  necessary  to  have  a  scire  facias,  to  warrant  an  exe- 
cution. 

In  an  action  of  debt  on  bond,  conditioned  for  the  payment  of  an 
annuifjf,  after  judgment  had  been  once  obtained,  it  does  not  seem  to 
have  been  formerly  necessary  to  have  a  scire  facias,  to  warrant  an 
execution  for  subsequent  arrears  ;  but  an  execution  might  have  been 
sued  out  for  such  arrears,  without  a  scire  facias,  at  any  time  within 
a  year  alter  they  were  incurred  ;  or  even  afterwards,  if  a  writ  of  exe- 
cution had  been  previously  taken  out  and  returned,  and  was  pro- 
])erly  continued  down^  Under  such  an  execution,  however,  the 
plaintiff'  was  not  allowed  to  levy  the  whole  penalty,  but  only  the  arrears  ; 
and  therefore,  where  he  levied  the  whole  penalty,  the  court  of  Common 
Pleas  made  a  rule  upon  him  to  refund  the  overplus,  beyond  what 
would  satisfy  the  arrears,  and  that  judgment  should  stand  as  a  secu- 
rity, with  liberty  to  take  out  execution  as  future  arrears  should  arise^. 
And  if  judgment  be  entered  up  for  the  penalty  of  a  bond,  given  to 
secure  an  annuity,  and  the  defendant  taken  in  execution  thereon,  when 
the  warrant  of  attorney,  under  which  such  judgment  was  entered  up, 
only  authorized  the  taking  out  execution  for  the  arrears,  the  court,  we 
have  seen%  will  set  aside  the  execution  in  toto,  and  not  merely  charge 

a  Cio.  Kliz.  3.  but  see  3  Leon.  31.  Abr.  2'29,  1  Salk.  238.  2  Salk.  600. 

b  11   Edw.    HI.  •22.    2  Inst.  471.   1   Rol.  ^  Co.  Ent.  50.  Cro.  Car.  436.  Anle,  963. 

Abr.  900.  2  Blac,  Rep.  844.  ^  2  Blac.  Rep.  843.  and  see   1   H.  Blac. 

«=  11  Hen.  IV.  34.  Bio.  Abr.  tit.  Annuity,  297. 

pi.  17.  tit.  Scire  facias,  pi.  75.  Co.  Lit.  145.  ^2  Blac.  Rep.  1111. 

2  Co.  37.    6  Co.  43.  Jenk.  31,   2.  1  Rol.  ^  Ante,  1035. 
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the  defendant  pro  iantu"^.  So,  in  an  action  of  debt  on  bond,  con- 
ditioned for  the  payment  of  money  by  instalments,  where  the  pro- 
ceedings were  stayed  on  payment  of  one  or  more  of  the  instalments, 
and  judgment  entered  as  a  security  for  the  remainder,  with  a  stay  of 
execution  till  they  should  become  due,  it  does  not  seem  to  have  been 
formerly  necessary  for  the  plaintiff  to  sue  out  a  scire  facias,  for 
the  recovery  of  subsequent  instalments,  if  execution  was  taken  out 
within  a  year  after  each  default''.  But  now,  as  a  bond  conditioned 
for  the  payment  of  an  annuity,  or  of  money  by  instalments,  is 
holden  to  be  within  the  statute  8  &  9  W.  III.  c.  11.  §  8^  it  seems 
necessary  to  proceed  by  scire  facias  on  that  statute,  for  subsequent 
arrears,  or  instalments'' ;  unless  judgment  be  entered  up  on  a  warrant 
of  attorney,  which  is  not  within  the  statute*. 

When  judgment  is  entered  in  an  action  of  debt  on  bond,  or  on 
any  penal  sum,  for  non-perl'ormance  of  covenants  or  agreements  in 
any  indenture,  deed  or  writing  contained,  we  may  remember^,  that  by 
the  statute  8  &  9  VV.  III.  c.  11.  §  8.  it  remains  as  a  security  to 
answer  such  damages  as  shall  or  may  be  sustained,  for  further  breach 
of  any  covenant  or  covenants  in  the  same  indenture,  deed  or  writing 
contained  :  and  the  statute  further  directs,  that  "  the  plaintiff  may 
"  have  a  scire  facias  upon  the  said  judgment  against  the  defendant, 
"  or  against  his  heir,  tertenants,  executors  or  administrators,  sug- 
*'  gesting  other  breaches  of  the  said  covenants  or  agreements,  and  to 
*'  summon  him  or  them  respectively  to  shew  cause,  why  execution 
"  should  not  be  had  or  awarded  upon  the  said  judgment^;  upon 
"  which  there  shall  be  the  like  proceeding,  as  in  the  action  of  debt 
*'  upon  the  said  bond  or  obligation,  for  assessing  damages  upon  trial 
"  of  issues  joined  upon  such  breaches,  or  inquiry  thereof  upon  a  writ 
"  to  be  awarded  in  manner  as  therein  directed  ;  and  that  upon  pay- 
"  ment  or  satisfaction  of  such  future  damages,  costs  and  charges,  all 
"  further  proceedings  on  the  said  judgment  are  again  to  be  stayed, 
"  and  so  toties  quoties,  and  the  defendant,  his  body,  lands  or  goods, 
"  shall  be  discharged  out  of  execution." 

Fourthly  :  With  regard  to  future  effects,  it  is  enacted  by  the 
statute  5  Geo.  II.  c.  30.  §  9.  that  "  in  case  any  commission  of  bank- 
*'  ruptcy  shall  issue  against  any  person  or  persons,  who  shall  have 
*'  been  discharged  by  virtue  of  that  act,  or  shall  have  compounded 
*'  with  his  her  or  their  creditors,  or  delivered  to  them  his  her  or  their 

•  16  East,  163.  d  Append.  Chap.  XLIII.  §  81.  83. 

*>  2  Str.  814.  957.  2  Blac.  Rep.  7Q6.  038.  «  Ante,  633. 

Barnes,  283.  Anle,  383,  9.  2  Wm%  Sound.  f  Ante,  632.  and  see  2  Wnis.  Saund.  72.  g, 

72.  g,  s  Append.  Cliap.  XLIII.  §  32. 

■f  4nUi  633. 
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"  estate  or  effects,  and  been  released  by  them,  or  been  discharged  by 
"  any  act  for  the  relief  of  insolvent  debtors,  then  and  in  either  of 
"  those  cases,  the  body  and  bodies  only  of  such  person  and  persons, 
"  conforming  as  therein  mentioned,  shall  be  free  from  arrest  and  im- 
"  prisonment,  by  virtue  of  that  act ;  but  the  /uture  estate  and  effects 
"  of   every  such  person  and  persons  shall  remain  liable  to  liis  her 
"  or  their  creditors,  as  before  the  making  of  that  act :   (the  tools  of 
"  trade,    necessary  household    goods    and    furniture,   and  necessary 
"  wearing  apparel  of  such  bankrupt,  and  his  wife  and  children,  only 
"  excepted,)  unless  the  estate    of  such    person  or  persons,   against 
"  whom  such  commission  shall  be  awarded,  shall  produce,  clear  after 
"  all  charges,  sufficient  to  pay  every  creditor  under  the  said  com- 
"  mission,  Jijteen  shillings  in  the  pound  for  their  respective  debts." 
And  there  is  a  similar  provision   in  the  statute  49  Geo.  III.  c.  121". 
with  respect  to  an  assignee  becoming  bankrupt,  who  shall,  at  the  time 
of  the  commission  issuing  against  him,  be  indebted  to  the  estate  of 
the  bankrupt,  of  which  lie  was  assignee,  to   the  amount  of  lOOZ.  or 
upwards,  in  respect  of  money  come  to  his  hands  as  such  assignee,  and 
wilfully  retained  or  emj)loyed  by  him  for  his  own  benefit.     Upon  the 
former  of  these  statutes    it    has    been    holden,   that  though  a  prior 
commission  be  superseded  by  consent,  a  second  bankruptcy  does  not 
protect  future  effects,  unless  fifteen  shillings  in  the  pound  are  paid 
under  the  second  commission'" :  And  a  deed  of  composition  embracing 
all  the  creditors,  under  which  many  of  them   came  in,  is,  in  case  of 
a  subsequent  commission  of  bankrupcy,  such  a  compoundin<T  with  his 
creditors,  as  will,  within  the  statute  5  Geo.  II.  c.  30.  §  9.  deprive 
the  bankrupt  of  the  benefit  of  his  certificate,  to  protect  his  future 
effects  from  being  liable  to  be  taken  in  execution,  althouo-h  some  of 
the  creditors  did  not  come  in  under  the  deed  of  composition"^.     But  a 
deed  of  composition   framed   only  for  the  joint  creditors  of  several 
j)ersons,  one  of  whom  afterwards  becomes  bankrupt,  is  not  such  a 
compounding  with  his  creditors,  as  will   avoid   the  effect  of  his  cer- 
tificate, or  subject  his  future  effects  to  be  taken  in  execution  :  the 
compositions  which  the  statute  contemplates,  being  not  such  as  are 
limited  and  extend  to  a  particular  class  or  description  of  creditors 
only,  but  such  as  are  general,  and  calculated  to  admit  all  creditors 
of  whatever  description  they  may  be''.     And  the  proving  of  a  debt 
under  a  commission  of  bankruptcy  issued  against  a  person  who  had 
before  compounded  with  his  creditors,   and  whose  estate  under  the 
commission  had  not  produced,  nor  would  produce,  Jlfteen  shillings  la 

*  §  6.  c  1  Maule  &  Sel,  182. 

*>i)ou-.  46.  '115  East,  619. 
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the  pound,  but  who,  before  he  became  bankrupt,  paid  the  creditors 
with  whom  he  compounded,  the  full  amount  of  their  debts,  was  held 
to  discharge  the  bankrupt,  in  respect  of  his  future  estate  and  effects, 
from  an  action  for  the  debt  so  proved\ 

When  the  defendant  pleads  his  bankruptcy,  and  the  plaintiff  relies 
on  the  defendant  having  been  a  bankrupt  before,  it  is  sufficient  proof 
of  the  first  bankrupcy,  to  produce  the  proceedings,  and  to  sliew  that 
the  defendant  submitted  to  that  commission,  without  proving  the 
trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy''.  To 
prove  that  the  defendant,  who  pleads  his  bankruptcy,  had  before  been 
discharged  as  a  bankrupt,  the  plaintiff  must  shew  that  the  defendant 
obtained  his  certificate  under  the  former  commission,  either  by  the  re- 
gular proof  of  it,  or  by  secondary  evidence,  after  a  notice  to  produce 
it :  Without  such  notice,  the  defendant's  affidavit  of  conformity  under 
the  former  commission,  was  liolden  insufficient*^.  And  the  book  kept 
in  the  office  of  the  secretary  of  bankrupts,  in  which  entries  are  made 
of  the  allowance  of  certificates,  is  not  secondary  evidence**.  But  after 
notice  to  produce  the  former  certificate,  it  is  enough  if  witnesses  state 
they  were  employed  by  the  defendant  to  solicit  that  certificate ;  and 
that  looking  at  the  entries  in  their  books,  they  have  no  doubt  it 
was  allowed  by  the  Lord  Chancellor'*.  And  the  certificate  under  a 
second  commission  is  no  bar  to  an  execution  against  the  bankrupt's 
effects,  unless  it  appear  affirmatively,  that  his  estate  had  produced, 
clear  after  all  charges,  sufficient  to  pay  every  creditor  under  the  com- 
mission fifteen  shillings  in  the  pound,  for  their  respective  debts  : 
Evidence  that  it  will  probably  produce  so  much,  is  not  sufficient®. 

The  judgment  against  a  bankriqjt,  under  the  above  circumstances, 
is  general,  if  given  before  he  has  obtained  his  certificate  under  the 
second  commission  ;  or  if  given  afterwards,  it  may  be  special,  against 
his  future  estate  and  effects,  with  the  exceptions  in  the  statute. 
On  a  general  judgment,  the  plaintiff,  it  seems,  cannot  sue  out  a  special 
execution  against  the  future  effects  of  the  bankrupt ;  such  an  execu- 
tion not  being  warranted  by  the  judgment^  But  where  the  defen- 
dant, having  given  a  warrant  of  attorney  to  confess  a  judgment,  took 
the  benefit  of  an  insolvent  act,  and  then  became  bankrupt  and  obtained 
his  certificate,  after  which  the  plaintiff  entered  up  a  ^ewerai  judgment, 
and  sued  out  a  general  execution  against  his  effects ;  the  court  of 
Common  Pleas  held  the  proceedings  to  be  regular,  and  that  no  scire 

»  5  Maiile  &  Sel.  TS.  and  see  2  Chit.  Rep.  <  16  East,  225.  and  see  5  Durnf.  &  East, 

114.  Ante,  1049.  287.  1  Bos.  &  Pul.  467.  3  Esp.  Rep.  195. 

b  3  Esp.  Rep.  195.  Kingsford  v.  Tracey,  H.  43  Geo.  III.  K.  B. 
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facias  was  necessary  to  authorize  either  the  judgment  or  execution  ; 
no  dividend  appearing  to  have  been  made,  nor  any  goods  taken  under 
the  execution  more  than  the  plaintiff  was  entitled  to^ 

When  a  writ  of  scire  facias  is  necessary,  as  where  the  judg- 
ment has  been  given  more  than  a  year,  and  the  defendant  in  the  mean 
time  has  been  taken  in  execution,  and  discharged  upon  obtaining  his 
certificate,  the  scire  facias  should  state  the  judgment,  and  the  cir- 
cumstances which  make  the  defendant's  future  estate  and  effects 
liable  to  satisfy  it,  as  that  he  was  before  a  bankrupt,  or  had  com- 
pounded with  his  creditors,  &c.  ;  and  in  particular  it  is  necessary  to 
aver,  that  the  bankrupt's  estate  had  not  paid  fifteen  shilings  in  the 
pound  under  the  second  commission,  at  the  time  of  suing  out  the 
writ :  It  then  states,  that  the  defendant  has  become  seised  or  pos- 
sessed of  some  estate  or  effects  ;  and  commands  the  sheriff,  that  he 
make  known  to  the  defendant,  to  appear  in  court  at  the  return  day, 
to  shew  why  the  jdaintiff  should  not  have  execution  of  the  debt  or 
damages,  to  be  levied  of  the  estate  and  effects  whereof  the  defendant 
hath  become  seised  or  possessed,  since  the  obtaining  of  his  certificate 
under  the  last  commission,  except  his  tools,  &c'*. 

By  the  Lords'*  act,  (32  Geo.W.  c.  28.  §  17.  20.)  we  may  re- 
raember%  that  "  notwithstanding  any  discharge  obtained  by  virtue  of 
*'  that  act,  for  the  person  of  any  prisoner,  the  judgment  obtained 
"  against  every  such  prisoner  shall  continue  and  remain  in  force,  and 
"  execution  may  at  any  time  be  taken  out  thereon,  against  the  lands, 
"  tenements,  rents  or  hereditaments,  goods  or  chattels  of  any  such 
"  prisoner,  other  than  and  except  the  necessary  wearing  apparel  and 
'*  bedding  for  himself  and  family,  and  the  necessary  tools  for  the 
"  use  of  his  trade  or  occupation,  not  exceeding  10/.  in  value  in  the 
"  whole,  as  if  he  had  never  been  before  arrested,  taken  in  execution, 
"  and  released  out  of  prison."  There  is  also  a  similar  provision  in 
the  statute  48  Geo.  III.  c.  123.  for  the  discharge  of  debtors  in  exe- 
cution for  small  debts.  And  it  has  been  determined,  that  the  effects 
acquired  by  an  insolvent,  after  his  discharge  under  the  34  Geo.  III. 
c.  69.  are  liable  to  be  taken  in  execution  for  a  debt  due  before**.  But 
an  execution  sued  out  against  the  goods  of  a  defendant  was  set 
aside,  and  the  money  which  had  been  levied  under  it  ordered  to  be 
restored  ;  the  defendant  having  been  discharged,  pending  the  action, 
under  the  insolvent  act,  1  Geo.  IV.  c.  119^. 

a  3  Bos.  &  Pul.  135.  and  see  2  Chit.  Rep.  d  6  Durnf.  &  East,  Z66.  and  see  8  East, 

114.  5b.  Stat.  44  Geo.  III.  c.  108.  §  63.  51  Geo. 

«>  Append.  Chap.  XLFII.  §  86,  7.  and  see  III.  c.  125.  §  60.  54  Geo.  III.  c.  28.  §  59. 
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On  a  oeneral  judgment,  obtained  against  a  defendant  before  his 
<lischarge  under  an  insolvent  act,  no  special  execution  can  be  taken 
out  without  first  suing  out  a  scire  facias''.  And  where  a  warrant 
of  attorney  was  given  before  the  passing  of  an  insolvent  act,  of  which 
the  defendant  was  entitled  to  take  advantage  by  pleading  in  discharge 
of  his  person,  &c.  it  was  holden,  that  a  general  judgment  signed 
by  virtue  of  such  warrant  of  attorney,  after  the  defendant's  discharge, 
would  not  warrant  a  special  execution  under  the  acf^,.  But  it  seems 
that  in  this  case,  &  general  execution,  pursuing  the  judgment,  would 
be  regular  ;  and  that  a  scire  facias  is  unnecessary^ 

In  the  case  of  an  executor  or  administrator,  the  judgment  against 
him  is  either  upon  the  plaintiff's  confession  of  the  plea  of  plene  ad- 
ministravit,  or plene  administravit prseter,  for  the  debtor  damages 
and  costs,  to  be  levied,  as  to  the  whole  or  in  part,  of  the  goods  of  the 
testator  or  intestate,  which  shall  afterwards  come  to  the  hands  of  the 
defendant  to  be  administered;  which  is  called  a  judgment  of  assets 
quando  acciderint :  or  it  is  after  a  verdict,  demurrer,  or  issue  of 
nul  tiel  record,  or  by  confession  of  the  defendant,  or  nihil  dicit,  for 
the  debt  or  damages  and  costs,  to  be  levied  of  the  goods  of  the  testa- 
tor or  intestate,  in  the  hands  of  the  defendant,  if  he  hath  so  much 
thereof  in  his  liands  to  be  administered,  and  if  not,  then  the  costs  to 
be  levied  of  his  own  proper  goods". 

In  the  first  case,  the  judgment  appears  to  be  founded  on  the  opinion 
of  the  court  in  Mary  Shipley^ s  case%  where  it  was  holden,  that  upon 
a  plea  of  plene  administravit,  (he  plaintiff  may  have  judgment  for  his 
debt  presently,  for  thereby  the  defendant  confesses  the  debt ;  but  he 
cannot  have  execution,  until  the  defendant  have  goods  of  the  deceased, 
when  he  may  either  sue  out  a  scire  facias^,  or  bring  an  action  of 
debt  upon  the  judgment,  sujjgesting  a  devastavit :  And  tiiough  this 
opinion  was  questioned  in  the  case  of  Dorchester  v.  JVebb",  yet  in  a 
subsequent  case''  it  was  established,  and  has  ever  since  been  adhered 
to.  So,  in  debt  against  an  heir,  if  he  plead  nothing  by  descent,  the 
plaintiff  may  have  judgment  presently,  and  a  scire  facias  when 
assets  descend".  But  by  taking  judgment  of  assets  quando  acci- 
derint, the  plaintiff  admits  that  the  defendant  has  fully  administered 

»  1  Durnf.  &  East,  19.  Append.  Chap.  e  3  Co.  134. 

XLIII.  §  88.  t  Append.  Chap.  XLIII.  §  85. 

b  1  Durnf.  &  East,  80.  and  see  2  Wms.  S  Cro.  Car.  3T2. 

Saiind.  72.  h.  i.  h  jVe/io«  v.  Noel  and  others,  2  Saund.  226. 

c  Per  Cur.   H.  41  Geo.  III.    K.  B.  3  Bos.  1  Sid.   448.    1    Lev.   286.   1  Vent.  94,  5.  2 
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to  that  time  ;  and  therefore  on  a  scire  facias,  or  action  of  debt  on 
the  judj^ment,  su^^estlng  a  devastavit,  the  court  will  not  allow  the 
plaintiff  to  give  any  evidence  of  effects  come  to  the  defendant's  hands 
before  the  judgment''.  And  for  the  same  reason,  the  scire  facias 
on  a  judgment  of  assets  quando  acciderint,  must  only  pray  execu- 
tion of  such  assets  as  have  come  to  the  defendant's  hands  since  the 
former  judgment ;  and  if  it  pray  execution  of  assets  generally,  it 
cannot  be  sujjported''.  Where,  upon  a  suggestion  of  assets,  a  scire 
facias  was  taken  out,  and  assets  were  found  for  part,  judgment  was 
given  to  recover  so  much  immediately,  and  the  residue  of  assets  in 
futuro". 

In  proceeding  upon  a  judgment  against  an  executor  or  administra- 
tor, after  verdict,  &c.  it  is  usual  for  the  plaintiff  to  sue  out  a  fieri 
facias  de  bonis  testatoris,  si,  Sfc.  et  si  nan,  de  bonis  propriis,  ac- 
cording to  the  judgmenf^ ;  upon  which  tlie  sheriff,  if  he  cannot  exe- 
cute the  writ  according  to  its  tenor,  either  returns  nulla  bona  ge- 
nerally, or  nulla  bona  and  a  devastavit  by  the  defendant*'.  On  the 
latter  return,  the  plaintiff,  we  have  seen^,  may  have  execution  im- 
mediately against  the  defendant,  by  capias  ad  satisfaciendum,  or 
feri  facias  de  bonis  propriis  :  But  on  the  former,  the  ancient  course 
was  to  issue  a  special  writ,  for  the  sheriff  to  inquire  whether  the  de- 
fendant had  wasted  any  of  the  goods  of  the  deceased^ :  And  if  a 
devastavit  were  found,  and  returned  by  the  sheriff,  a  scire  facias 
issued  for  the  defendant  to  shew  cause,  why  the  plaintiff  should  not 
have  execution  de  bonis  propriis :  to  which  scire  facias  the  de- 
fendant might  appear,  and  plead  plene  administravit^.  But  now, 
for  the  sake  of  expedition,  the  inquiry  and  scire  facias  are  made  out 
in  one  writ,  which  is  called  a  scire  feri  inquiry  ;  reciting  the  judg- 
ment, ^er/yflc?V/s,  and  return  of  nulla  bona,  and  after  suggesting  a 
devastavit,  commanding  the  sheriff  to  cause  the  debt  or  damages  and 
costs  to  be  made  of  the  goods  of  the  testator  or  intestate,  if  &c.; 
and  if  not,  then,  if  it  shall  appear  by  inquisition',  that  the  defendant 
hath  wasted  the  goods  of  the  deceased,  to  give  notice  to  the  de- 
fendant, to  appear  in  court  at  the  return  of  the  writ,  to  shew  cause 
why  the  plaintiff  ought  not  to  have  execution  de  bonis  propriis^  : 

a  Bui.  NL  Pri.  169.  g  Cro.  Eliz.  859.  887. 

•>  6  Durnf.   &  East,  1.  and  see  2  Wms.  ^  Id.U\.  Ent.  667 

Saund.  219.  (2).  >  Append.  Chap.  XLHI.  §  119. 

c  Ferryman  &  Wesiwood,  cited  iu  1  Vent.  ''  Thes.    Brev.  236,    &c.    Lil.    Ent.  C66. 

95.  &  1  Sid,  448.  Append.  Chap.  XLIII.   §  84.     And  for  the 
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And  there  must  be  the  same  notice  of  executing  such  writ,  as  of  a 
common  writ  of  inquiry".  This  method  however,  though  preferable 
to  the  old  one,  is  seldom  pursued  at  tliis  day  ;  as  the  plaintiff  is  not 
allowed  any  costs,  unless  the  defendant  aj)pear  and  plead,  or  there  be 
a  joinder  in  demurrer  :  and  therefore  it  is  more  usual,  on  the  return 
of  nulla  bona  to  the  Jieri  faciaa,  to  bring  an  action  of  debt  on  the 
judgment,  suggesting  a  devastavit. 


The  scire  facias,  upon  a  change  of  parties,  is  governed  by  the  rule 
laid  down  in  the  case  of  Penuyer  v.  Brace^,  that  where  a  new  person 
is  to  be  benefited  or  charged  by  the  execution  of  a  judgment,  there 
ought  to  be  a  scire  facias,  to  make  him  party  to  the  judgment  :  but 
where  the  execution  is  not  beneficial  or  chargeable  to  a  person  who 
■was  not  party  to  the  judgment,  a  scire  facias  is  unnecessary.  On 
this  rule  depend  the  cases  of  marriage,  bankruptcy,  and  death  :  And 
first,  of  marriage. 

If  2i  fem.e  sole  obtain  judgment,  and  she  afterwards  marry  be- 
fore execution,  there  must  be  a  scire  facias  for  husband  and  wife,  in 
order  to  execute  the  judgment.  And  in  a  modern  case*^  it  was 
holden,  that  the  husband  cannot  have  execution  for  the  costs,  on  a 
plea  of  coverture  found  for  his  wife,  sued  as  a  feme  sole,  without  a 
scire  facias ;  it  being  a  maxim,  that  a  person  not  a  party  to  the 
record,  cannot  be  benefited  or  charged  with  the  process,  without  a 
scire  facias.  So,  if  final  judgment  be  given  against  a  feme  sole,  and 
she  marry  before  execution,  there  should  regularly  be  a  scire  facias 
to  revive  it  against  her  and  her  husband.  But  when  a  feme  sole 
marries,  after  interlocutory  judgment  against  her  upon  a  contract,  the 
plaintiff  may  proceed  to  judgment  and  execution,  without  joining  the 
husband  by  scire  facias ;  and  a  capias  ad  satisfaciendum,  fol- 
lowing the  judgment,  is  at  all  events  regular,  though  the  plaintiff  had 
notice  of  the  marriage  before"*.  So,  in  ejectment  against  a  feme  sole, 
who  married  before  trial,  and  afterwards  verdict  and  judgment  were 
given  against  her  by  her  original  name ;  the  court  of  King's  Bench 
held,  that  it  was  regular  to  issue  an  habere  facias  possessionem  and 
Jieri  facias  against  her  by  the  same  name,  though  the  feri  facias 
was  inoperative*.     In   a   scire  facias  by  baron  and  feme,   upon  a 

a  Gilb.  Cas.  95.  1  Str.  235.  623.  2  Ld.  and  see  2  Inst.  471.  2  Ld.  Raym.  168. 

Eaym.  1382.  8  Mod.  366.  S.  C.  Cas.  Pr.  <=  Doug.  637. 

C.  P.   1.  d  4  East,  521. 

"  1  Ld.  Raym.  '245.  1  Salk.  319.  20.  S.  C.  e  3  Maule  &  Sel.  557. 
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judgment  recovered  by  the  ferae  dum  sola,  the  plaintiffs  should  state 
their  marriage*;  but  they  need  not  allege  it  with  a  venue,  this 
being  only  matter  of  surmise,  to  which  no  venue  is  necessary*". 

If  husband  and  wife  obtain  judgment,  for  the  proper  debt  of  the 
w  ife,  and  afterwards  the  wife  die  before  execution,  the  husband  alone 
may  have  a  scire  facias,  without  taking  out  administration'' ;  for  by 
the  judgment,  the  nature  of  the  debt  is  altered,  and  it  is  become 
a  debt  to  the  husband'^.  So,  if  execution  be  awarded  to  the  husband 
and  wife,  on  a  judgment  obtained  by  the  wife  dum  sola,  for  her  own 
proper  debt,  the  husband  alone  may  have  a  scire  facias  after  his 
wife's  death^ ;  for  though  the  award  of  execution  does  not  alter  the 
nature  of  the  debt,  yet  it  alters  the  property,  and  vests  it  in  the  hus- 
band jointly  with  his  wife.  And,  in  like  manner,  if  judgment  be  ob- 
tained against  a  feme  sole,  and  she  marry,  and  then  the  plaintiff  sue 
out  a  scire  facias  against  husband  and  wife^,  and  have  judgment 
quod  haheat  executiouem  against  both,  and  afterwards  the  wife  die, 
the  plaintiff*  may  sue  out  a  scire  facias,  and  have  execution  against 
the  husbands  But  if  husband  and  wife  obtain  judgment  for  a  debt 
due  to  the  wife  as  executrix,  and  then  tlie  wife  die  before  execution, 
the  husband  cannot  have  a  scire  facias  upon  the  judgment"" ;  for 
though  he  was  privy  to  the  judgment,  he  shall  not  have  the  thing  re- 
covered, but  it  belongs  to  the  succeeding  executor  or  administrator'. 

Secondly,  of  bankruptcy  :  Whenever  the  defendant  has  a  day  in 
court  to  plead  it,  he  may  plead  the  bankruptcy  of  the  plaintiff,  and 
the  assignment  of  his  effects,  in  bar  to  his  recovery,  or  to  his 
having  execution  on  a  recognizance  of  bail,  &c''.  But  if  the  plaintiff 
become  bankrupt,  after  interlocutory  and  before  final  judgment',  or 
after  final  judgment  and  pending  a  writ  of  error'",  his  assignees 
may  proceed  to  final  judgment,  or  affirmance,  in  the  bankrupt's  name. 
And  where  the  plaintiff  became  bankrupt  after  judgment,  and  a  writ 
of  error  allowed,  it  was  determined  that  his  assignees  could  not  sue 
out  a  scire  facias  in  their  own  names,  to  compel  an  assignment  of 
errors  ;  but  must  go  on  with  the  writ  of  error  in  the  bankrupt's  name, 
till  judgment".  It  was  formerly  holden,  that  if  the  plaintiff  became 
bankrupt  after  final  judgment  or  affirmance,  and  before  execution,  the 

a  Append.  Chap.  XLIII.  §  89.  91.  S  3  Mod.  186.Carth.  30.  Comb.  103.  S.C. 

*  2  Str.  775.  2  Ld.  Raym.   1504.  1  Bar-  ^  Cro.  Car.  208.  227.  W.  Jon.  248.  S.  C. 

nard.  K.  B.   16.    S.C.  and  see    2  H.  Blac.  i  See  further,  as  to  the  xc/r,? /acwi- on  mur- 

J45,  7  Durnf.  &  East,  243.  riage,  2  Wms.  Saund.  72.  A.  i. 

c  Cro.  E!iz.  844.  1  Sid.  337.  1  Mod.  179-  ^  15  East,  622. 

d  But  see  3  Atk.  21.  1  2  Wils.  372. 

e  1  Salk.  116.  Carth.   415.    Comb.   455.  m  1  Dunif.  &  East,  4G3.  2  Duruf.  &  East, 

Skin.  682.  S.  C.  45. 

f  Append.  Chap.  XLIII.  §  90.  "  1  Durnf.  &  East,  463. 
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assignees  must  have  sued  out  a  scire  facias'' :  And  a  scire  facias 
by  the  assignees  of  a  bankrupt,  stating  that  he  became  bankrupt, 
within  the  true  intent  and  meaning  of  the  statutes,  &c.  and  that  his 
effects  were  afterwards  in  due  manner  assigned  to  the  plaintiffs,  was 
deemed  sufficiently  certain  ;  without  alleging  the  particular  requisites 
necessary  to  support  a  commission,  or  that  tlie  party  was  declared  a 
bankrupt,  or  his  effects  assigned  by  deed,  and  without  making  a 
profert  in  curia  of  the  deed  of  assignment''.  But  where  the  plaintiff 
became  bankrupt,  after  he  had  revived  the  judgment  by  scire  facias, 
the  court  of  King's  Bench  ordered  the  special  matter  to  be  entered, 
to  entitle  his  assignee  to  the  benefit  of  the  judgment  on  the  scire 
facias,  without  bringing  a  new  scire  facias^ :  And,  in  a  late  case'', 
where  the  plaintiff  became  bankrupt  between  interlocutory  and  final 
judgment,  and  sued  out  execution  in  his  own  name,  the  court  refused 
to  set  aside  the  proceedings*. 

Thirdly,  of  death  ;  which  may  be  considered  either  as  it  happens 
before,  or  after  final  judgment.  At  common  law,  the  death  of  a  sole 
plaintiff  or  defendant,  at  any  time  before  ^'«aZ  judgment,  would  have 
abated  the  suit.  But  now,  by  the  statute  17  Car.  II.  c.  8.  for  the 
avoiding  of  unnecessary  suits  and  delays,  it  is  enacted,  that  "  in  all 
"  actions  personal,  real  or  mixed,  the  death  of  either  party,  between 
"  the  verdict  and  the  judgment,  shall  not  be  ailed ged  for  error ;  so 
"  as  such  judgment  be  entered  within  ttao  terras  after  the  verdict." 
This  statute  is  confined  to  verdicts ;  and  does  not  extend  to  cases 
where  either  party  dies  after  interlocutory  judgment,  and  before  the 
return  of  the  inquiry^  The  judgment  upon  this  statute  is  entered 
for  or  against  the  party,  as  though  he  were  alives ;  and  it  should  be 
entered,  or  at  least  signed'',  within  two  terms  after  the  verdict.  But 
there  must  be  a  scire  facias  to  revive  it,  before  execution' :  and  such 
scire  facias,  pursuing  the  form  of  the  judgment,  should  be  general'', 
as  on  a  judgment  recovered  by  or  against  the  party  himself. 

By  a  subsequent  statute',  it  is  enacted,  that  "  in  all  actions  to  be 
"  commenced  in  any  court  of  record,  if  the  plaintiff  or  defendant 
"  happen  to  die,  after  interlocutory  and  before  final  judgment,  the 
"  action  shall  not  abate  by  reason  thereof,  if  such  action  might  have 

*  1  Mod.  93.  1  Vent.  193.  S.  C.  and  see  2  e  ggg  further,    as  to  the  scire  facias  on 

WiU.  312.  378.  2  Durnf.  k.  East,  45.  where  bankrupky,  2  Saund.  72.  l.m. 

a   scire  facias    issued,  upon   a   bankruptcy  ^  4  Taunt.  884. 

happening  between  interlocutory  and  final  ^  1  Salk.  42. 

judgment.  h  i  sid.  385.  Barnes,  261. 

t>  2  Durnf.  &   East,  45.  and  see  Append.  '  1  Wils.  302. 

Chap.XLIII.  §  92.  i"  2   Ld.  Raym.    1280.    Append.   Chap. 

c  3  Mod.  88.  XLIII.  §  103. 

d  3  Durnf.  &  East,  437.  >  8  &  9  W.  III.  c,  1 1.  §  6, 
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"  been  orijrinally  prosecuted  or  maintained  by  or  against  the  exe- 
"  cutors  or  administrators  of  the  party  dying;  but  the  plaintiff,  or,  if 
"  he  be  dead  after  suoli  interlocutory  judgment,  his  executors  or  ad- 
"  ministrators,  shall  and  may  have  a  scire  facias  against  the  de- 
"  fendant,  if  living  after  such  interlocutory  judgment,  or  if  he  died 
"  after,  then  against  his  executors  or  administrators,  to  shew  cause 
"  why  damages  in  such  action  should  not  be  assessed  and  recovered 
*'  by  him  or  them^.  And  if  such  defendant,  his  executors  or  ad- 
*'  ministrators,  shall  appear  at  the  return  of  such  writ,  and  not  shew 
"  or  allege  any  matter  sufficient  to  arrest  the  final  judgment,  or 
"  being  returned  warned,  or  upon  two  writs  of  scire  facias,  it  be 
**  returned  that  the  defendant,  his  executors  or  administrators,  had 
"  nothing  whereby  to  be  summoned,  or  could  not  be  found  in  the 
"  county,  shall  make  default,  that  thereupon  a  writ  of  inquiry  of  da- 
"  mages  shall  be  awarded ;  which  being  executed  and  returned, 
"  judgment  final  shall  be  given  for  the  said  plaintiff,  his  executors  or 
"  administrators,  prosecuting  such  writ  or  writs  of  scire  facias, 
"  against  such  defendant,  his  executors  or  administrators,  re- 
"  spectively^"  This  statute  has  been  holden  not  to  extend  to 
cases  where  the  party  dies  before  interlocutory  judgment  ;  though 
it  be  after  the  expiration  of  the  rule  to  jjlead*".  And  where  the 
plaintiff  brought  an  action  against  two  defendants,  and  proceeded 
to  outlawry  against  one,  and  went  on  with  the  action  against 
the  other,  who  died  after  interlocutory  and  before  final  judg- 
ment, the  court  of  King's  Bench  held,  that  he  could  not  have  a 
.scire  facias  against  his  administrator ;  for,  notwithstanding  the 
outlawry,  the  action  remained  joint,  and  therefore  survived  against 
the  other  defendant*.  It  should  also  be  remembered,  that  the 
statute  is  expressly  confined  to  cases  where  the  action  might  originally 
have  been  prosecuted  or  maintained  by  or  against  the  executors  or 
administrators  of  the  party  dying  ;  and  therefore,  where  the  j)laintiff 
in  an  action  for  a  libel,  died  after  interlocutory  judgment  signed  and 
writ  of  inquiry  executed,  but  before  the  day  in  bank,  the  court  of 
Common  Pleas  held,  that  final  judgment  could  not  be  entered  for 
the  plaintiff,  for  the  damages  assessed,  the  suit  having  abated  by  his 
death^ 

When  either  party  dies  after  interlocutory  judgment,  and  before 
the  execution  of  the  writ  of  inquiry,  the  scire  facias  upon  this 
statute  ought  to    be    for    the    defendant,    or   his  executors    or  ad- 

a  Append.  Chap.  XLIII.  §  93,  &c.  d  i  Maule  &  Sel,  2i2. 

''  td.  §  129.  e  4  Taunt.  884. 

c  1  Wils.  315.  but  see  Barnes,  266. 
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niiuistrators,  to  slunv  cause  why  the  damages  should  not  be  asseasedf 
and  recovered  ai^'ainst  them^;  and  to  hear  the  judijment  of  the  court 
thereupon''  :  But  wlicu  the  death  iiappens  alter  the  writ  of  inquiry 
is  executed,  and  before  final  judgment,  the  scire  facias  must  be  to 
shew  cause  why  the  damages  assessed  by  the  jury  should  not  be  ad- 
judged to  tlie  plaintiff',  or  his  executors  or  administrators'^. 

The  judgmtnt  upon  this  statute  is  not  entered  for  or  against  the 
party  himself,  as  upon  the  17  Car.  11.  but  for  or  against  his  executors 
or  administrators'*.  And  when  the  defendant  dies  after  interlocutory 
and  before  final  judgment,  two  writs  of  scire  facias  vc\wsi  be  sued 
out  by  the  plaintiff,  before  he  can  have  execution  ;  one  before  final 
judgment  is  signed,  in  order  to  make  the  executors  or  administrators 
parties  to  the  record;  the  other  after  final  judgment  is  signetl,  in 
order  to  give  them  an  opportunity  of  pleading  no  assets,  or  any 
other  matter  in  their  defence;  for  it  would  be  unreasonable  that  the 
executors  or  administrators  should  be  in  a  worse  situation,  when  their 
testator  or  intestate  died  before  the  final  judgment  was  signed,  than 
they  would  have  been  in,  if  he  had  died  aflervvards^ 

When  there  were  two  or  more  plaintiffs  in  a  personal  action, 
the  death  of  one  or  more  of  them,  pending  the  niity  would  for- 
merly in  some  cases  have  abated  it*^.  But  now,  by  ti)e  statute  8  &  9 
W.  III.  c.  11.  §  7.  "  if  there  be  two  or  more  plaintiffs  or  defendants, 
"  and  one  or  more  of  them  die,  if  the  cause  of  action  shall  survive 
"  to  the  surviving  plaintiff  or  plaintiff's,  or  against  the  surviving  de- 
"  fendant  or  defendants,  the  writ  or  action  shall  not  be  tht^reby 
"  abated;  but  such  death  being  suggested  upon  the  record,  the 
"  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or 
"  plaintiffs,  against  the  surviving  defendant  or  defendants*,"  in  such 
case,  if  the  death  happen  before  declaration,  it  is  usually  suggested 
at  the  commencement  of  it :  If  it  happen  after  declaration,  and  before 
issue  joined,  it  should  be  suggested  in  making  up  the  issue;  but 
otherwise  it  need  not  be  suggested  till  the  judgment  roll  is  made  up^ 
Itissaidthat  if  a  co-plaintiff  ilie,  the  suit  will  be  abated,  unless  the 
death  be  suggested  according  to  the  statute' :  But  where  one  of  two 
plaintiffs  died  before  interlocutory  judgment,  and  the  suit  notwith- 
standing went  on  to   execution  in   the   name  of  both  ;  on    a   motion 

*  Lil.  Ent.  647.  the  scire  facias  on  the  death  of  a  party  Lcfore 

*»  6  Mod.  144.  finiil  judgment,  2  Saund  72.  m.  n.  o. 

c  1  Wils.  243.  and  see   !  Duriif.  &,  East,  *■  Cro    Jac.  19.  Carter,  193.  3  Mod.  249. 

388.  2  Saund.  6.  (2.)  Append.  Chap.  XLlil.  S  .4nle,  967. 

§  9'7-                         "  t>  1  Bujr.  363.  Barnes,  469.  ^nle,  782. 

d  1  Salk.  42.  i  j  gtark.  Ni.  fri.  311. 

^  Say.  Rep.  266.  And  see  further,  as  to 
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to  set  aside  the  proceedinj^s  for  this  irreg'iilarity,  the  court  of  Kinj^'s 
Bench  permitted  the  survivinj^  plaintiff  to  suggest  the  death  of 
the  other  on  the  roll,  aiul  to  amend  the  capias  ad  satisfaciendum^ 
without  paying  costs^  But  as  no  new  person  is  introduced,  there 
is  no  occasion  for  a  scire  facias  in  these  cases,  to  revive  the 
judgment. 

Wlien  theie  were  two  or  more  defendants,  and  one  of  them  died 
after  judgment,  and  before  execution,  it  was  formerly  holden'',  that 
the  plaintiff  was  put  to  his  scire  facias  against  the  personal  repre- 
sentatives of  the  deceased.  But  it  was  afterwards  determined,  that 
in  such  case  a  scire  facias  would  lie  against  the  survivor  alone, 
reciting  the  death";  and  he  could  not  plead  that  the  heir  of  the  de- 
ceased had  assets  by  descent,  and  pray  judgment  if  he  ought  to  be 
charged  alone ;  for  at  common  law,  the  charge  upon  the  jiulgment, 
being  personal,  survived^  ;  and  the  statute  of  Westm.  2.  which  gives 
an  elegit,  does  not  take  away  the  common  law  remedy :  and  therefore 
theplaintift'may  take  out  his  execution  which  way  he  pleases".  But 
if  he  should,  after  the  allowance  of  this  writ,  and  revival  of  the 
judgment,  take  out  an  elegit  to  charge  the  land,  the  party  may  liave 
remedy  by  suggestion,  or  else  by  audita  querela^.  And  it  is  now 
settled,  that  when  there  are  two  or  more  plaintiffs  or  defendants 
in  a  personal  action,  and  one  or  more  of  them  die  within  a  year 
alter  judgment,  execution  may  be  had  for  or  against  the  survivors, 
without  a  scire  faciaa^ :  But  the  execution  in  such  case  should  be 
taken  out  in  the  joint  names  of  all  the  plaintiffs  or  defendants''; 
otherwise  it  will  not  be  warranted  by  the  judgment'. 

When  there  is  only  one  ])laintiff'  or  defendant,  who  dies  after  final 
judgment,  and  before  execution,  a  scire  facias  may  be  had  by  or 
against  his  personal  representatives  ;  and  ujion  the  death  of  the  party 
against  whom  the  judgment  is  given,  the  other  party  may  proceed  by 
scire  facias  against  his  heir  and  tertenants.  But  when  the  plaintiff 
dies  after  the  defendant  is  charged  in  execution,  his  executors,  we 
have  seen'',  are  not  bound  to  revive  the  judgment  by  sct/e  facias,  or 
to  charge  the  defendant  in  execution  de  novo.  In  ejeclment\\o\ye\er, 
the  original  parties  being   merely  nominaly  there  is  no  occasion  for  a 

a  5  Duriif.  &  East,  577.  "^   Moor,  367.  Noy,  150.  Carter,  112.  193. 

•»  Yelr.  208.  1  Ld.  Kaym.  244.   1  Snlk.  319,   Caith.  404. 

c  Append.  Chap.XLIlI.    §  99.  T.  Roym.  Comh.  441.5  Mod.  3.38.  1  Show.  402.  S.  C. 

26.  1  Lev.  30.  1  Keb.  92.  123.  S.  C.  Carth.  3  Salk.  319.  7  Mo  '.  68.  S.  P. 

106.  S.  C,  cited.  h  1  Ld.  Raym.  244.  I  Salk.  319.  S.  C. 

**  2  Saund.  51.  (4).  •  See  further,  as  to  ihe  scire  J'ucia son  sur-^ 

«  Id.  ibid.  vivorshij},  2  Saund.  72.  i.  k. 

f  3  Bac.  Abr.  698.  4  Bac.  Abr.  419.  ''  Anle,  370. 

4G2 


1172  OF  SCIRE     FACIAS. 

scire  facias  after  the  death  of  either  of  them.     It  also  seems  to  be 
unnecessary,  in  case  of  the  death  of  the  lessor  of  the  plaintiff  before 
execution  ;  for  he  is  not  a  party  to  the  judgment.     And  where  a  writ 
of  possession  was  tested  in  his  life-time,  though  it  was  not  actually 
sued  out  till  after  his  death,  the  court  of  King's  Bench  held  the  ex- 
ecution to  be  regular".     If  the  real  defendant  die  after  judgment, 
and  before  execution,  it  is   doubtful   whether  a  scire  facias  is  ne- 
cessary ;  because  the  execution    is   of  the   land    only,  and  no   new- 
person  is  charged'':  but  where  the  judgment  is  after  verdict,  a  scire 
facias  must  be  sued  out,  to  warrant  an  execution  for  the  damages  and 
costs  ;   and   if  a  scire  facias  issue,  it   must  be  against  the  tertenants 
of  the  land,  (and  the    heir    may    come    in    as    tertenant,)  and  not 
against  the   executor,    without    naming   him  tertenant*^.      Upon     a 
judgment  in  ejectment,  if  the  defendant  die  after  the  writ  of  pos- 
session taken  out,  it  may  still  be  executed  by  the  sheriff ''. 

The  personal  representatives  of  the  deceased  party  are  his  executor 
or  administrator,  or,  if  there  be  more  than  one,  his  executors  or  ad- 
ministrators, and  the  survivors  of  tliem  ;  and  the  executor  of  an  ex- 
ecutor is  considered  as  the  representative  of  the  first  testator.     If  any 
of  the  executors  or  administrators   are  feme  coverts,  their  husbands 
must  be  made  parties  to  the  scire  facias  :  And  though  an  executoi 
or  administrator  become  bankrupt,  yet  he  may  still  proceed  by  scire 
facias  ;  as  the  bankruptcy  does  not  affect  him   in  his   representative 
character.     But  the  administrator  of  an  executor,  claiming  by  the 
act  of  the  ordinary,  does  not  represent  the  original  testator^  ;  nor  does 
the  executor  or  administrator  of  an  administrator  represent  the  first 
intestate  :  Therefore,  when  an  executor  dies  intestate,    or  after   the 
death  of  an  administrator,  it  is  necessary  to  take  out   administration 
de  bonis  non,  or  of  such  goods  as  are  left  unadministered^. 

At  common  law,  an  administrator  de  bonis  non,  claiming  by  title 
paramount,  could  not  have  had  a  scire  facias,  or  otherwise  proceeded 
on  a  judgment  recovered  by  an  executor  or  administrator;  but  it  was 
otherwise  in  the  case  of  a  judgment  recovered  against  an  executor  or 
administrator^.  And  now,  by  the  statute  17  Car.  II.  c.  8.  §  2. 
*'  where  any  judgment  after  a  verdict  shall  be  had  by  or  in  the 
"  name  of  any  executor  or  administrator,  in  such  case  an  adminis- 

a  4  Bur.  1970.  <•  O.  Bridg.  468,  9. 

b  Per  Holt,  Cb.  J.  2  Ld.  Raytn.  808.  3  «  1  Bos.  &  Put.  310. 

Salk.  319.  S.  P.  ^  Id.  ibid. 

c  Cio.  Car.  295.  312.  Carth.  2.  2  Salk.  B  1  Rol.  Abr.  890.  W.  Jon.  214.  Cro.  Car. 

600.  1  Ld.  Raym.  669.  S.  C.  167.  S.  C. 
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**  trator  de  bonis  non  may  sue  forth  a  scire  facias,  and  take  exeou- 
"  tion  upon  such  judgment."  On  this  statute  it  has  been  holden, 
that  an  administrator  de  bonis  non  may  not  only  commence  an  exe- 
cution, on  a  judgment  obtained  by  an  executor  or  administrator,  but 
may  perfect  an  execution  already  begun^.  T3ut  still,  if  an  executor 
bring  a  scire  facias  on  a  judgment  or  recognizance,  and  get  judgment 
quod  habeat  executionem,  and  die  intestate,  the  administrator  de 
bonis  non  must  bring  a  scire  facias  upon  the  original  judgment,  and 
cannot  proceed  upon  the  judgment  in  scire  facias^. 

The  scire  facias  on  a  judgment  by  the  personal  representatives 
states,  in  addition  to  the  judgment,  the  death  of  the  testator  or  in- 
testate, as  the  court  have  been  informed  by  the  person  suing  it  out, 
who  is  described  as  his  executor  or  administrator'^ :  If  the  writ  be 
brought  against  personal  representatives,  it  states  that  the  testator 
died,  having  made  the  defendant  his  executor,  or,  in  the  case  of  an 
administrator,  the  death  of  the  intestate,  and  the  grant  of  adminis- 
tration ;  and  it  is  for  the  defendant  to  shew,  why  the  plaintiff  should 
not  have  execution  of  the  debt  or  damages,  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  testator  or  intestate  at  the  time  of  his 
death,  in  the  defendant's  hands  to  be  administered,  Scc*^.  In  a  scire 
facias  on  a  judgment  recovered  by  an  executor,  the  death  of  the  tes- 
tator need  not  be  expressly  averred^ 

Upon  the  return  of  nihil  to  a  writ  of  scire  facias  against  the  per- 
sonal representatives,  the  plaintiff  may  have  a  scire  facias  against  the 
heir  of  the  defendant,  either  alone  or  jointly  with  the  tertenants,  or 
tenants  of  the  lands  whereof  the  defendant  was  seised  at  the  time  of 
the  judgment,  or  at  any  time  afterwards^:  But  when  judgment  is 
had  against  one  who  dies  before  execution,  a  scire  facias  will  not  lie 
against  his  heir  or  tertenants,  until  nihil  be  returned  against  his  ex- 
ecutors or  administrators^ ;  and  as  the  heir  in  this  case  is  charged  as 
tertenant*",  the  plaintiff  can  only  have  execution  of  a  moiety  of  his 
land',  even  when  he  pleads  a  false  plea^ 

In  a  scire  facias  against  the  lieir  and  tertenants,  the  heir  cannot 
object  that  the  scire  facias  ought  first  to  have  issued  against  him^ 

»  1  Salk.  323.  e  i  Str.  631.  2  Ld.  Raym.  1395.  S.  C. 

*•  2  Ld.  Raym.  1049.  f  2  Sauiid.  7.  (4).  and  see  id.  8.  (9).  for 

c  Append.  Chap.  XLIIF.  §  100,  &c.  107,  the  definition  of  lerlenanU. 

8.    And  see  further,  as  to   the  scire  Jacias  8  Carth.  107.  2  Saund.  72.  o.  p. 

against  personal    representatives,    on    the  •"  3  Co.  12.  Cro.  Car.  295.312. 

death   of  a    party   after  final  judgment,  2  '  2  Saund.  7.  (4). 

Saund.  6.  (1.)  72.  o.  ^  Id.  ilnd.  Cro,  Car.  296.  Carth.  93. 

<1  Append.  Chap.  XLIII.  §  104,  &c.  109,  «  Cro.  Eliz.  896.  2  Saund.  72.  p. 
10. 
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But  it  seems  to  be  the  better  opinion,  that  the  tertenants  alone  are  not 
to  be  charged  until  the  heir  be  summoned,  or  it  i)e  returned  that  there 
is  no  heir,  or  that  the  heir  hath  not  any  lands  to  be  charged'" ;  for 
the  heir  may  have  a  release  to  plead,  or  otlier  matter  in  bar  of  exe- 
cution :  and  his  land  is  rather  to  be  charged,  than  the  land  of  the 
tertenants  ;  for  the  heir  shall  not  have  contribution  against  the  ter- 
tenants, as  they  shall  against  him  :  also,  if  the  heir  be  within  age,  the 
parol  shall  demur,  and  the  tertenants  shall  have  advantage  of  it*". 

When  there  are  several  defendants,  and  one  of  them  dies  before 
execution,  since  the  charge  upon  the  judgment  snrvives  as  to  the 
personalty,  though  not  as  to  the  realty^  the  plaintiff  may  have  a  scire 
fociaSj  framed  upon  tlie  special  matter,  viz.  against  the  survivor,  to 
shew  why  the  plaintiff  should  not  have  execution  against  him  of 
his  goods  and  chattels,  and  of  a  moiety  of  his  lands,  and  against  the 
heir  and  tertenants  of  the  deceased,  to  shew  why  the  plaintiff  should 
not  have  execution  of  a  moiety  of  the  deceased's  lauds,  without  men- 
tioning any  goods'^. 

The  scire  facias  against  the  tertenants  is  either  general,  against 
all  the  tertenants,  without  naming  them  :  or  special,  setting  forth 
their  names®.  But  if  a  plaintiff  undertake  to  name  them  all,  he  must  do 
so  ;  and  if  he  do  not,  those  who  are  named  may  plead  in  abatement^ 
A  plea  to  a  scire  facias  against  the  heir  and  tertenants,  that  there 
are  other  tertenants  not  returned,  is  a  dilatory  plea,  within  the  statute 
4  &  5  Aune,  c.  16.  and  requires  to  be  verified  by  affidavit^. 

There  is  also  another  writ  of  scire  facias,  which  lies  against  ter- 
tenants, upon  a  writ  of  error  to  reverse  a  fine  or  recovery*?.  This 
writ  is  said  by  Lord  Holt  to  be  discretionary,  and  not  stricti  juris  : 
but  yet  to  have  been  the  constant  and  usual  course  of  the  court,  and 
therefore  not  to  be  departed  from'.  To  this  writ  the  tertenants  can 
only  plead  a  release  of  errors,  to  defend  their  own  possession,  or  for 
the  sake  of  purchasers  ;  but  they  cannot  plead  in  abatement  of  the 
writ,  because  they  are  not  parlies  to  the  suit'':  And  there  is  no  ne- 
cessity in  such  case,  ibr  a  scire  facias  against  the  heir'. 


■  2  Saanil.  8.  (8).  ''  Comb.  282.  2  SannJ.  7.  (4). 

b  B.ic.  Abr.    tit.  Scire  fiicln%,  C.  5.   Cro.  e  Forrest,  144. 

Car.  295.  2  Saund.  7.  (4).  ^  Carth.    111.    Skin.  273.    S.  C.   I    Bur. 

C  Ante,  1171.  2  Saund.  51.  (4).  SGO. 

d  Carfh.  105.  2  Saund.  51.(4).  12.  p.  i  2  Saund.  12.  p.  94.  (1). 

e  2  Sa!k.   600.    1   Ld.  Raym.   669.  S.  C.  ''  Carth.    111.    Skin.    273.  S.  C.   I   Bur. 

and  see  2  Saund.  7.  (4).  Append.  XLUI.  §  359,  60. 

111^  &,c.  '  1  Bur.  412,  ^iid  see  2  Saund.  72./>. 
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Having^  hitherto  treated  of  the  writs  of  scire  facias  on  recoa^ni- 
zances  and  judgments,  in  what  cases  they  lie,  and  by  and  aq^ainst 
whom  they  may  be  brouglit,  with  the  forms  of  them,  distinctly  ;  I 
shall  now  consider  them  together,  and  shew  (he  proceedings  thereon, 
from  the  time  of  their  being  issued,  till  they  are  finally  determined. 

The  scire  facias^  in  the  King's  Bench,  is  made  out  by  the 
plaintiff's  attorney  :  and,  in  actions  by  hill,  is  signed  by  the  signer  of 
the  writs  ;  but  in  actions  by  oris^inal,  it  is  signed  by  the  filacers  In 
the  Common  Pleas,  when  there  are  two  writs  of  scire  facias^  the 
first  is  made  out  and  signed  by  the  filacer  ;  but  the  second  is  made 
out  by  the  plaintiff's  attorney,  and  signed  by  the  j)rothonotary''. 

A  scire  facias  on  a  recognizance  of  bail  in  the  action,  being  an 
original  proceeding,  must,  in  the  King's  Bench,  be  brought  in  Mid- 
dlesex, where  (he  record  is  ;  for  recognizances  in  this  court  are  not 
obligatory  by  the  caption,  as  in  the  Common  Pleas,  but  by  being  en- 
tered of  record*^.  But  in  (he  case  of  a  recognizance  entered  into  by 
bail  on  a  writ  of  error,  it  is  said,  that  if  it  be  entered  as  taken  at  a 
judge's  chambers  in  Serjeant's  Inn,  the  scire  facias  may  be  s«ed 
out  in  London^  :  And,  in  the  Common  Pleas,  upon  a  recognizance 
taken  in  Serjeants  Inn,  or  before  a  commissioner  in  the  country, 
and  recorded  at  Westminster,  the  scire  Jacias  may  ha  brought  in 
London,  or  in  the  county  where  the  recognizance  was  taken,  or  in  Mid- 
dlesex^. A  scire  facias  to  revive  a  judgment  by  or  against  the  parties 
or  their  j)ersonal  representatives,  not  being  an  original  proceeding, 
but  a  continuation  of  the  former  suit,  must  be  brought  in  (he  county 
where  the  venue  was  laid  in  the  original  action,  the  defendants  being 
supposed  to  reside  in  that  county^  :  But  upon  areturn  of  nihil  to  the 
writ  against  the  pc-rsonal  representatives,  the  plaintiff,  upon  a  tes- 
iatum,  may  have  a  scire  facias  against  the  heir  and  terlenants  in  a 
different  county^. 

The  scire  facias  upon  a  recognizance  against  bail  in  the  action, 
when  the  proceedings  are  by  bdl,  ought  to  be  tested  on  the  return 
day,  or,  by  original  in  the  King's  Bench''  or  Common  Pleas',  on  the 

*  Iinj..  K.  B.  9  Ed.  5C-,0   .if)*;.  Anlr,  43.  S'y.  Kep.  9.  Alevn,  1'2.  S.  C.  'i  Liitw.  1237' 

b   Barnes,    97.  Imp.    C.   i'.    6    lid.    4S7.  Cas.  Pr.  C   P.  31.    Harnes,   95,    7.   207.  2^ 

492.  Blac.  Rep.  768,  2  Moore,  66.  8  Tjuiit.  17  J. 

c  2  Salk.  bCA.  600.  6.')9.   6  Mod.  42.  132.  S.  C. 

7  Mod.  120,  21.  R.  K.  3  Geo.   II.  reg.  3.  a.  f  Hob.  4.  Velv.  213.  Cro.  Jac.  331.  S.  C. 

K.  B.  1  Bur.  409.  !)  ^ast,  461.   2  Smith  R.  K.  E.  3  Geo.  II.  reg.  3.  a.  K.    B. 

14.  S.  C.  Ante,  280.  8  Cro.  Car.  313.   Carth.  105.    and    see  '? 

d  8  Mod.   290.  R.  E.  3  Geo.  II.  reg.  3.  a.  Durnf.  &,  East,  98,  2  Satind.  72.  q.  r. 

K.  B.  Lil.  Ent,  320.  h  imp.  K.  B.  9  Ed.  560. 

e  Hob.  193.  Biownl.  69.  Moor,  883.  S.  C.  »    Imp.  C.  P.  6  Ed.  432. 
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quarto  die  post  of  the  return  of  tbe  capias  ad  saiisfaciendum 
against  the  principal  Upon  a  judgment,  it  may  be  tested  at  any 
tinae  after  the  judgment,  or  first  day  of  the  term  to  which  it  re- 
lates :  And  it  may  be  antedated,  even  in  term  time,  unless  where  it 
issues  by  rule  of  court''.  In  the  King's  Bench  by  bill,  the  scire 
facias  is  made  returnable  before  the  king  at  Jf 'est minster,  on  a  day 
certain*^ ;  and  when  there  is  but  one  writ,  there  need  be  only  four 
days  exclusive  between  the  teste  and  return  of  it''.  But  every  scire 
facias  by  original,  in  that  court,  ought  to  have  fifteen  days  in- 
clusive between  the  teste  and  return^ ;  and  should  be  made  return- 
able on  a  general  return  day,  wheresoever,  &,c'.  In  the  Common 
Pleas,  the  scire  facias  is  returnable  before  the  king's  justices  at 
Westminster,  on  a  general  return  day ;  and  when  there  is  but  one 
writ,  as  to  revive  a  judgment,  there  should  regularly  be  fifteen  days 
between  the  teste  and  return.  A  scire  facias,  it  has  been  said,  is 
not  amendable  ;  and  therefore,  if  it  be  defective  in  the  teste  or 
return,  or  vary  from  the  record,  &c,  tlie  plaintiff  must  move  to 
quash  its.  But  there  are  cases  in  the  books,  where  a  writ  of  scire 
facias  has  been  amended  by  the  courts  ;  not  only  where  it  was  bad 
on  the  face  of  it,  by  the  mistake  of  the  clerk,  but  also  for  a  variance, 
when  the  defendant  had  not  taken  advantage  of  it  by  pleading 
nul  tiel  record^' :  And  it  seems  to  be  now  settled,  that  the  power  of 
amending  writs  of  scire  facias  against  bail  is  discretionary  ;  though 
the  court  of  Common  Pleas,  in  the  exercise  of  their  discretion,  have  in 
several  recent  instances  refused  to  amend  them'.  In  the  King's 
Bench,  the  plaintiff  must  pay  costs,  on  quashing  liis  own  writ  of  scire 
facias,  after  the  defendant  has  appeared  thereto"* :  But  in  the  Com- 
mon Pleas,  the  plaintiff  may  move  to  quash  his  own  writ,  without  pay- 
ing costs,  at  any  time  before  the  defendant  has  pleaded'. 

The  scire  facias  being  sued  out,  is  delivered  to  the  sheriff;  and  if 
the  bail  or  defendants  live  in  the  county  into  which  the  writ  issues, 

"6  Mod.  86.  8  Mod.  2'27.  '2  Str.  866.  2  Ld.    Raym.  1067.  1   Str.  401.  2   Str.  892- 

Ld.    Raym.  1567.   S.  C.  R.  E.  5  Geo.   11.  lie."*,  and  see  Barnes,  26,  7.  114,15. 

reg,  3.  a.  K.  B.  ^  Tiie  several  cases   on    this   .'subject  are 

•>  2  Salk.  599.  collected  in    2  Ld.   Raym.  1057,  and   see  2 

*=  2  Lil.  P.  R.  409,  &c.  R.  K.  5  Geo.  H.  Saund.  72.  r.  Cas.  Pr.  C.  P.  74,  5.  Barnes, 

reg.  3.  a.  K.  B.  2  Ld.  Raym.  1417.  59.  S.  C.  Id.  4,  5.   2   Bos.   &  Pul.  275.  9 

d  4  Durnf.  &  East,  663.  and  see  R.   E.  5  East,  316.  4  Price,    181,    2.  1   Chit.  Rep. 

Geo.  IL  reg.  3.  a.  K.  B.  523.  fa).  Ante,  280. 

«  R.  T.  8  W.  in.  reg.  1.  a.  R.  E.  5  Geo.  *  3  Bos.  &  Pnl.  321.  2  New  Rep.  C.  P. 

II.  reg.  3.  a.  K.  R.  103,  but  vide  anle,  280.   1  Taunt.  221. 

f  2  Lil.   P.  R.  499.  3   Salk.  320.   1    Str.  ''  1  Barn.  &  Aid.  486.  and  see  1  Str,  638. 

146.  R.  E.  5  Geo.  IL  reg.  3.  a.  K.  B.  '  Pr.   Reg.  378,   9.  Cas.   Pr.  C.  P.  109. 

8  1  Salk.  52.  1  Ld.   Raym.   182.  348.  2  Barnes,  431.  S.  C.  i4/i<f,  982. 
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the  plaintiff  may  cause  tlicin  to  be  summoned  tliereon  ;  for  wliich 
|)urj)ose  the  sheriff  will  make  out  his  warrant*,  a  copy  of  which  should 
be  delivered  to  theui,  or  they  should  have  some  notice  of  the  proceed- 
ing, the  sufficiency  of  which,  if  dis])uted,  must  be  determined  by  the 
court**.  The  bail  may  he  summoned  at  any  time  before  the  risin""  of 
the  court  on  the  return  day"^ :  And  where  the  sheriff  returns  scire 
yeci,  the  court  will  not  enter  into  the  validity  of  the  summons  upon 
motion,  but  leave  the  party  to  his  action  against  the  sheriff,  for  a 
false  return''. 

On  the  return  day  of  the  scire  facias  by  bill,  or  quarto  die  post  of 
the  return  by  original,  in  the  Kirjg's  Bench%  or  Common  Pleas',  the 
sheriff  may  be  called  upon  for  the  return  of  it;  and,  except  on  a 
scire  facias  against  the  heir  and  tertenants,  he  either  returns  scire 
feci^j  or  nihil^ ;  that  he  has  given  notice  to  the  bail  or  defendants^, 
or  that  they  have  nothing  by  which  we  can  make  known  to  them^  ; 
or  that  he  has  given  notice  to  one,  and  the  other  had  nothing',  &c. 
On  a  scire  facias  against  the  heir  and  tertenants,  the  sheriff's  return 
is  either  that  there  are  none'',  or  that  he  has  warned  them  to  appear : 
In  the  latter  case,  if  the  writ  be  general,  the  sheriff  should  return  that 
he  has  warned  certain  persons,  being  the  tenants  of  all  the  lands  in 
his  bailiwick,  describing  them  ;  or  the  tenants  of  certain  lands,  and 
that  there  are  no  others'  :  a  return  that  he  has  warned  the  tenants  of 
all  the  lands  generally™,  or  certain  persons,  tenants  of  lands  in  his 
bailiwick",  being  insufficient. 

When  the  sheriff  returns  nihil,  the  plaintiff,  in  the  King's  Bench, 
must  in  all  cases  sue  out  a  second,  or  alias  writ  of  scire  facias° ; 
commanding  the  sheriff,  as  before  he  was  commanded,  &c.  :  and  if 
upon  this  second  writ,  the  sheriff'  also  return  nihil,  and  the  bail  or 
defendants  do  not  appear,  there  shall  be  judgment  against  themP ; 
two  nihils  being  deemed  equivalent  to  a  scire  feci"^.     And  it  is  not 

a  Append.  Chap.  XLIII.  §  114.  «  Jd.  §  117. 

*>2  Blac.  Rep.  837.  k  fd.  §  120. 

«=  1  East,  86.  and  see  1  Str.  6U.  R.  E.  5  '  Co.    Ent.  622,  3.   Off.   Drev.  278.  232. 

Geo.  11.  reg.  3.  (aj.  K.  B.  but  see  2  Durnf.  286.  Heme,  326.  Dalt,  Sli-r.  639.  AppcmJ. 

&  East,  737.  contra.  Chap.  XI.IH.   §  1 21. 

^  2  Str.  813.  3  Bur.  1360.   1  Bl.ac.  Rep.  »"  Carih.  103. 

393.  S.  C.  And  for  the  subsequent  proceed-  "  2  Salk.  398.  2  Saund.  8.  (7). 

ings  on  writs  of  icire  facias  in  gtneral,  be-  °  2  Inst.  472.  Cro.  Jac.  39.  8  Mod.  227. 

fore  declaration,  see  2  Saund.  72.  r.  s.  t.  Say.  Rep.  121.  Append.  Chap.  XLIII.  §  19. 

e  Imp.  K.  B.  9  Ed.  367.  and  see  13  East,  122. 

391.  P  Dyer,  163.   172.  198.  201.  Yelv.  112. 

f  Imp.  C.  P.  6  Ed.  487.  Sty.  Rep.  281.  288.  323. 

8  Append.  Chap.  XLIII.  §  113.  l  See  1  East,  89,  4  East,  312, 

hid.  §  116. 
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necessary  to  give  notice  of  scire  facias's  to  the  bail ;  it  being  their 
duty  to  watch  the  sherifTs  office,  where  they  are  lodged".  It  was 
formerly  usual,  in  the  King's  Bench,  to  sue  out  both  writs  of  scire 
yucias  together,  making  the  teste  of  the  second  as  if  the  first  had  been 
actually  returned'' :  But  now,  there  is  a  rule  of  court,  that  no  writ  of 
alias  scire  facias  shall  issue,  until  the  first  writ  be  returnable*^.  In 
the  Common  Pleas,  if  a  scire  facias  issue  upon  a  judgment  for  debt 
and  damages,  against  the  defendant  himself,  who  was  party  and  privy 
to  the  judgment,  and  the  sheriff  return  nihil,  and  the  defendant  make 
default,  there  shall  be  judgment  against  him,  without  awarding  a 
second  scire  facias"^ :  And  in  that  court,  a  rule  is  given  by  the  pro- 
thonotaries,  on  the  return  of  the  first  scire  facias,  for  another  writ  to 
issue. 

When  there  are  two  writs  of  scire  facias,  the  second  should  be 
tested  on  the  return  day,  or  by  original,  in  the  King's  Bench"  or 
Common  Pleas'^,  on  the  quarto  die  post  of  the  return  of  the  first, 
except  in  errors,  or  unless  the  return  day  hajjpen  on  a  Simday^.  The 
alias  should  be  made  returnable,  like  the  first  writ,  on  a  day  certain', 
or  general  return  day,  according  to  the  nature  of  (he  proceedings. 
And,  in  the  King's  Bench  by  bill,  it  is  sufficient  if  there  be  Jifteen 
days  inclusive  between  the  teste  of  the  first  and  return  of  the  second 
writ,  without  regard  to  the  number  of  days  between  the  teste  and 
return  of  each'' :  But  by  original  in  that  court,  there  should  be  ff~ 
teen  days  inclusive  between  the  teste  and  return  of  the  alias,  as  well 
as  of  the  first  writ  of  scire  faciasK  In  proceeding  against  bail  how- 
ever, in  the  Common  Pleas,  there  need  not  be  ffteen  days  between 
the  teste  and  return  of  each  scire  facias  ;  but  it  is  sufficient  if  there 
he  ffteen  days  between  the  teste  of  the  first  and  return  of  the  second"". 
Every  writ  of  scire  facias,  of  which  notice  is  given  to  the  defendants, 
must  be  left  in  the  sheriff's  office,  four  entire  days  before  the 
return"  :  And  when  there  are  two  writs,  the  first  should  be  left  in  the 
office  some  time",  (generally  one  day,)  and  the  alias  four  entire  days, 

e^Sillitoe  v.    fVallace   and  another,    bail  qf  >  2  Lil.  P.  R.  499,  &c. 

Cawthorne,  M.  43  Geo.  HI.  K.  B.  ''  T.  Jon.  228.  2  Salk.  599.  Caith.  468. 

*>  2  Salk.  599.  8  Mod.  227.  7  Mod.  40.  8  MoJ.  227.  2  Sir.  765.  1139. 

c  R.  T.   8  W.  III.  K.  B.  12  Mod.  87.  7  R.  T.  8  W.  III.  a.  R.  E.  5  Geo.  II.  reg.  3.  a. 

Mod.  40.  96.  K.  B. 

«1  Dyer,  168.  a.  2  Inst,  472.  2  Salk.  599.  '  R.  E.  5  Geo.  II.  reg.  3.  a.  K.  B. 

Com.  Dig.  tit.  Pleader,  3  L.  8.  "*  Lutw.  24.  Gas.  Pr.  C.  P.  114.  Pr.  Reg. 

•  Imp.  K.  B.  9  Ed.  567.  377.  S.  C.  2  Blac.  Rep.  922. 

'  Imp.  C.  P.  6  Ed.  487.  "  Williams  v.  Mason,  M.  4  Geo.  II.  K.  B. 

g  R,  T.  8  W.  III.  a.    K.  B.    and  see  4  1  East,  89.  (a).  R.  E.  5  Geo.  II.  reg.  3.  3 

Durnf.  &  E^st,  377.  Bur.  1723.  4  Bur.  2439.  K.  B.  Imp.  C  P. 

^  Dyer.  168.  a.  536. 
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before  the  return  ;  which  must  be  the  last  four  days",  exclusive 
both  of  the  day  of  lodging'  it,  and  day  of  the  return'' :  and  an  inter- 
vening Sunday  is  not  reckoned  as  one  of  thein'^.  The  sheriff  is  re- 
quired to  indorse  on  every  such  writ,  the  day  of  the  month  it  is  left 
in  his  office**  :  And,  in  order  to  found  proceedings  against  bail, 
llie  capias  ad  satisfaciendum  must  be  entered  in  the  public  book, 
kept  at  the  sheriff's  office  for  that  purpose*. 

On  the  return  day  of  the  second  scire  facias,  or  of  tlie  first,  if 
scire  feci  be  returned,  the  bail  are  absolutely  fixed^;  and  a  rule  must 
be  given  with  tlie  clerk  of  the  rules  in  the  King's  Bench,  for  the  bail 
or  defendants  to  appear" :  which  rule  should  be  given  on  the  return- 
day  in  actions  by  bill,  or,  in  actions  by  original,  on  the  quarto  die 
post  of  the  return  of  the  second  scire  facias,  or  of  (he  first,  if  scire 
feci  be  returned'' ;  and  expires  in  four  days  exclusive  :  and  Sunday 
is  not  a  day  within  this  rule,  though  an  intermediate  one'.  In  the 
Common  Pleas,  the  rule  to  appear,  which  also  expires  in  four  days 
exclusive",  is  given  with  the  prothonolaries' ;  and  when  scire  feci  is 
returned,  it  should  be  given  on  the  appearance  day  of  the  return  of 
the  writ""  :  but  when  there  are  two  writs  of  scire  facias,  the  rule,  it  is 
said,  should  be  given  on  the  return  day  of  the  last  writ".  Before  the 
rule  expires,  the  bail  or  defendants  either  ap])ear,  or  make  default. 
In  the  latter  case,  the  [)laintiff  is  entitled  to  judgment",  or  rather  to 
an  award  of  executiunP,  which  he  may  sign  on  the  expiration  of  the 
rule:  And  if  a  man  have  judgment  for  damages  against  two,  and  sue 
out  a  scire  facias  against  both,  if  one  be  returned  summoned  and 
make  default,  and  the  other  have  nothing,  the  plaintiff  inay  have  exe- 
cution against  him  who  made  default,  for  the  whole''.  So,  if  it  be 
returned  that  one  of  them  is  dead,  he  shall  have  execution  for  the 
whole  against  the  other"^. 

Judgment  being  signed,  the  proceedings  in  scire  facias  should  be 
forthwith  entered  on  a  roll,  with  an  award  of  execution,  and  the  roll 

•  4  Durnf.  «c  East,  583,   13  East,  588.  East,  391. 

b  4  Barn.  &  Aid.  537.  i  11  East,  271.  and   see  1   Barn.  &  Aid- 

c  1  Barn.  &  Aid.  528.  and  see    11  East,  528.  2  Chit.  Rep.  192. 

271.  2  Chit.  Rep.  192.  Ante,  1148.  ^  Imp.  C.  P.  6  Ed.  488. 

d  R.  E.  5  Geo.  H.  reg.  3.  K.  B.  '  Id.  487. 

e  5  Maule  ic  Sel,  323.    2  Chit.  Rep.  102,  m  Id.  ibid. 

S.C.  Ante,  1148.   but  see  3  East,  570.    con-  a  Id.  ibid, 

tra.  "  Com.  Dig.  tit.  Pleader,  3  L.  8,  9. 

^Anie,  285.  and  see  1  East,  89.  4  East,  P  11  East,  516. 

312.  •»  Bac.  Abr,  tit   Execution,  G. 

g  Append.  Chap.  XLHI.  §  123.  '  Id.  ibid. 

»» Imp.  K.  B.  9  Ed.  564.  567.  and  see  13 
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docketed*.  The  entry  of  the  proceedings  is  either  against  bail'',  or 
in  other  cases*'  :  And,  in  the  King's  Bench,  when  two  writs  issue, 
returnable  in  different  terms,  the  first  must  be  entered  of  the  terra 
wherein  it  is  returnable ;  and  an  award  of  the  second  is  sufficient, 
without  setting  it  forth  at  large*^.  In  the  Common  Pleas,  if  there  be 
two  writs  of  scire  faciaSf  returnable  in  different  terms,  there  must  be 
two  rolls,  one  of  the  terra  the  first  writ  was  returnable,  and  the  other 
of  the  term  the  second  is  returnable  :  on  one  of  which  rolls,  the  first 
writ  is  entered,  with  the  sheriff's  return  thereto,  and  an  award  of  the 
second  writ  only  ;  and  the  other  roll,  which  begins  with  an  alias 
prout  patetf  contains  a  copy  of  the  former  roll,  with  the  addition  of 
the  return  to  the  second  writ,  and  the  entry  of  the  judgment  of  the 
court*.  An  allegation  in  a  declaration  with  a  prout  paiet,  &c.  that 
the  plaintiffs  by  the  judgment  of  the  court  recovered  against  the  bail, 
is  not  proved  by  the  production  of  the  recognizance  of  bail,  and  the 
scire  facias  roll,  which  latter  concluded  in  the  common  form,  that  the 
plaintiffs  have  their  execution  thereupon  against  the  bail ;  for  this  is 
an  award  of  execution^  or  at  most  a  judgment  of  execution,  and  not 
a  judgment  to  recover^. 

If  the  bail  or  defendants  appear  to  the  scire  facias,  which,  in  the 
King's  Bench,  is  signified  by  delivering  a  note  in  writing  to  the  plain- 
tiff's attorneys,  a  declaration  must  be  delivered,  on  four-penny 
stamped  paper,  a  rule  to  plead  given,  and  a  plea  demanded,  as  in 
other  cases''.  In  the  Common  Pleas,  the  appearance  is  entered,  on  a 
prsBcipe\  with  the  prothonotaries'' ;  And  if  the  declaration,  in  that 
court,  be  not  delivered  four  days  exclusive  before  the  end  of  the  term, 
the  defendant  will  be  entitled  to  an  imparlance'. 

The  declaration  in  scire  facias,  in  the  King's  Bench,  begins  by 
stating  that  the  king  sent  to  the  sheriff,  his  writ  close  in  these  words, 
(setting  forth  the  writ  verbatim  :J  It  then  states  the  plaintiff's  ap- 
pearance at  the  return  of  the  writ,  and  the  sheriff's  return  thereto ; 
and  if  he  return  nihil,  it  contains  a  recital  of  the  mandatory  part  of 
the  second  writ  of  scire  facias,  and  goes  on  to  state  the  plaintiff's 
appearance,  in  like  manner,  at  the  return  of  that  writ,  and  the  she- 
riff's return  thereto  :  Then  follows  the  appearance  of  the  bail  or  de- 
fendants ;   and  the  declaration   against  bail  concludes,  by  praying 

»  Append.  Chap.  XLIII.  §  29.  130,  31,  2.  e  Append.  Chap.  XLIII.  §  30.  133. 

*>  M  §  20,  &,c.  h  R.  E.  5  Geo.  II.  reg.  3.  a.  K.  B.  Imp.  C 

c  Id.  §  124,  &c.  and  see  2  Saund.  72.  s.  I.  P.  541. 

^  R.  E.  5  Geo.  II.  reg.  3.  a.  K.  B.  •  Append.  Chap.  XLIII.  %  31. 134. 

e  Imp.  C.  P.  535.  541.  Append.  Chap.  ^  Imp.  C.  P.  522.  535.  541. 

XLIII.  S  26-  »  Id.  541. 
*  11  East,  516. 
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execution  of  the  debt  or  damages  recovered,  by  bill,  or  of  the  sum 
acknowledged,  by  original,  according  to  the  force,  form  and  effect  of 
the  recognizance* :  And  though  the  original  action  was  for  damages, 
it  is   not  demurrable,  in  scire  facias  against  bail,  to  pray  judgment 
in  a  replication,  of  debt  and  damages'*.     Upon  a  judgment  after  a 
year  and  a  day,  the  declaration  concludes  by  praying  execution  of  the 
debt  or  damages  generally*^ ;  or,  against  executors  or  administrators, 
of  the  debt  or  damages,  to  be  levied  of  the  goods  and  chattels  of  the 
original  defendant,  in  their  hands  to  be  administered*^ ;  or  against  the 
heir  and  tertenants,  to  be  levied  of  the  lands  and  tenements  whereof 
they  are  returned  tenants,  or  which  have  descended  and  come  to  the 
heir  by  hereditary  descent  from  the  defendant,  according  to  the  force, 
form  and  effect  of  the  recovery^.     In  the  Common  Pleas,  the  decla- 
ration begins  by  stating  that  the  sheriff  was  commanded,  whereas, 
&c.  (reciting  the  writ  of  scire  facias  throughout)  ;  after  which  it 
proceeds  in  substance  as  in  the  King's  Bench^     A  declaration  in  scire 
facias,  returnable  the  last  return  of  a  term,  may,  in  the  former  court, 
be  entitled  of  the  same  term  generally*.     And  it  is  usual  for  executors 
and  administrators,  in  declaring  on  a  scire  facias,  to  make  a  profert 
in  curia  of  the  letters  testamentary,  or  of  administration  ;  but  it  may 
be  inserted  either  in  the  middle,  or  at  the  end  of  the  writ*'. 

To  a  scire  facias  on  a  recognizance  or  judgment,  the  defendant 
may  plead  in  abatement  or  in  bar,  as  in  other  actions'.  On  a  general 
writ  of  scire  facias  against  the  heir  and  tertenants,  if  some  of  the 
tertenants  only  are  summoned,  they  may  plead  that  there  are  other 
tertenants  not  named,  in  the  same  county,  and  pray  judgment  if  they 
ought  to  answer  quousque  the  others  be  summoned,  but  ought  not  to 
pray  quod  breve  cassetur ;  for  the  court  ought  never  to  abate  the 
writ,  but  when  the  plaintiff  can  have  a  better  writ'' :  But  upon  a 
special  writ,  if  all  the  tertenants  are  not  named  in  it,  those  who  are 
may  plead  in  abatement ;  for  there,  the  party  may  have  a  better  writ, 
by  naming  them  all' :  And  it  seems  to  be  a  good  plea,  that  there 
are  other  tertenants  not  named,  in  another  county"".     When  a  ter- 

»  Append.  Chap.  XLIII.  ^  32,  3,  4.  •»  Carth.  69.  1  Show.  60,  6  Mod.   134.  7 

b  2  Chit.  Rep.  322.  Mod.  15.  and  see2  Saund.  9.  (12).  72.  t. 

<:  Append.  Chap.  XLIII.  §  133,  &c.  »2   Inst.  470.   10  Mod.   112.  and  see  2 

«*  Id.  §  144.  Saund.  72.  /.  v.  u.  4  Moore,  163. 

e  Jd.  §  145.  ''  2  Salk.  601.    6  Mod.  199.  226.  2  Ld 

f  Id.  §  35,  6.  140,  41.  And  see  2  Moore,  Raym.  1253.  3  Salk.  321.  S.  C.  2  Saund. 

66.  8  Taunt.  171.  S,  C.  as  to  the  mode  of  8.  (lO^. 

declaring  in  Middlesex,  on  a  recognizance  '  Id.  ibid. 

taken  before  a  commissioner  in  Durham.  '"  2  Vent.  104.  Bac.  Abr,  tit.  Scire/acias, 

S  3  Wi!s.  154.  2  Blac.  Rep.  735.  S.  C.  C.  5.  2  Saund.  8.  (10). 
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tenant  is  summoned,  and  doth  not  plead  that  there  are  other  tertenants, 
not  summoned  or  named  in  the  writ,  he  shall  never  afterwards  have 
a  scire  facias,  or  audita  querela,  to  compel  the  others  to  contribute* 
To  a.  scire  facias  against  a  tertenant,  upon  a  judgment  in  debt,  or 
other  personal  action,  the  defendant  cannot  plead  non-tenure  ge- 
nerally, because  it  is  contrary  to  the  sheriff's  return  ;  but  he  may 
plead  a  special  non-tenure  in  such  case,  as  that  he  has  only  a  terra 
for  years'*. 

To  a  scire  facias  against  bail  in  the  action,  they  may  plead  nul 
tiel  record  of  the  recognizance%  or  of  the  recovery  against  the 
principal  ;  payment  by,  or  a  release  to  the  principal  or  bail*^ ;  or  that 
the  principal  rendered  himself,  or  was  rendered  by  his  bail,  before  the 
return  of  the  capias  ad  satisfaciendum^.  They  may  also  plead, 
in  discharge  of  their  liability,  that  there  was  no  capias  ad  satis- 
faciendum sued  out  and  returned  against  the  principal*;  and  if  there 
be  a  void  writ,  it  is  as  none^.  But  if  the  writ  be  merely  irregular, 
as  if  it  was  sued  out  after  a  year  without  a  scire  facias^,  or  made 
returnable  on  a  day  out  of  term',  or  if  it  has  not  lain  four  days  in 
the  sheriff's  office"",  the  bail  cannot  take  advantage  of  the  irregularity 
by  pleading' :  And  the  validity  of  a  fieri  facias  cannot  be  impeached 
at  nisi  prius,  on  the  ground  that  the  judgment  ought  to  have  been 
revived  by  scire  fjicias,  or  that  there  was  an  irregularity  in  the  return 
of  the  writ™.  So,  while  the  judgment  against  the  principal  remains  in 
force,  the  court  will  not,  on  account  of  its  irregularity,  set  aside  the 
capias  ad  satisfaciendum,  or  other  proceeding  against  the  bail  : 
But  where  judgment  was  irregularly  signed  against  the  principal, 
without  first  obtaining  the  usual  rule  for  judgment,  and  the  plaintiff' 
proceeded  to  execution  against  the  bail,  after  procuring  a  return  of 
nun  est  inventus  to  a  ca.  sa.  against  the  principal,  and  two  nihils 
to  be  returned  to  two  writs  of  scire  facias  against  the  bail,  the  court 
of  King's  Bench,  upon  the  application  of  the  bail,  together  with  the 
principal,  held  that  they  were  entitled  to  be  released  from  suck 
judgment  against  the  principal,    and    its    consequences   against   the 

«  Moor,  524.  2.Sannd   8.(10).  plication   to  such   plea  should  conclude  to 

•>2  Salk.  601.  3  i^alk.  321.  6  Mod.  199-  the  record.  1  Kenyoii,  347,  8. 
226.  2  Ld.  Raym.  1253.  S.  C.  and  see  Bac.  K  3  Keb.  671.  6  Mod.  304. 

Abr.    lit.    Sciie  facias,    E.    Com.    Dig.  tit.  h  2  Ld.  Raym.   1096.  6  Mod.  504.   Holt 

Pleader,  3  L.  11.  Rep.  90.  S.  C.  and  see  1  Kcnyon,  120. 

c  Thus.  Breu.  265.  '  2  Bur.  1 187,  8. 

•iSty.  Rep.  324.   1  Ld.  Raym.  157.  Stat.  ''  1  Wils.   334-    10  East,  41.   1   Dowi.  & 

4  Ann.  c.  16.  §  12.  Ryl.  50.  y]nte,  744. 

e  1  Ld.  Raym.  156,  7.  HeaUtj  v.  Medletj,  I  Puwellv.  Taylor,  M.  28  Geo.  Ill,  K.  B. 

M.  24  Geo.  III.  K.  B.  and  see  5  Moore,   168. 

i  Sty.  Rep,  281.  288.  324.  And  the  re-  "  4  Campb.  58.  and  see  4  Price,  13. 
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bail ;  upon  an  affidavit  made  by  them,  that  they  had  no  notice  of  such 
jiidtrraent,  till  the  writ  of  ca.  «a.  issued  against  the  bail,  when  they 
applied  to  vacate  tlie  proceedings^  The  practice  of  the  court  how- 
ever is  pleadable,  when  the  merits  of  the  case  depend  upon  it : 
Therefore  where  bail,  sued  in  scire  facias  upon  their  recognizance, 
plead  that  no  ca.  sa.  was  duly  sued  out  returned  and  filed  against 
the  principal,  according  to  the  custom  and  practice  of  the  court, 
to  which  the  plaintiff  in  his  replication  shews  a  writ  of  ca.  sa.  issued 
into  Middlesex^  it  is  no  departure  for  the  defendant  to  rejoin,  that 
the  venue  in  the  action  against  the  principal  was  laid  in  London,  for 
that  sustains  the  plea^. 

If  the  principal  die  before  the  return  of  the  capias  ad  satis- 
faciendum, this  will  operate  in  excuse  of  performance,  and  the  bail 
may  plead  it  in  their  discharge*^.  So,  they  may  plead  that  a  writ  of 
error  was  sued  out  and  allowed  after  the  issuing  and  before  the  return 
of  the  capias  ad  satinfaciendum  against  the  principal,  so  as  to  avoid 
proceedings  against  them  in  scire  facias  upon  the  recognizance  of 
bail,  prosecuted  after  a  return  by  the  sheriff  of  nan  est  inventus, 
made  pending  such  writ  of  error''.  But  it  is  not  a  good  plea,  that 
the  principal  died  before  the  issuing®,  or  after  the  return'  of  the  capias 
ad  satisfaciendum  ;  for  though  a  plea  that  the  principal  died  before 
the  writ  be  issued,  be  conclusive  if  found  for  the  defendant,  yet  it  is 
not  so,  if  found  for  the  plaint i^ ;  inasmuch  as  the  principal  might 
still  have  died  after  the  issuing,  and  before  the  return  of  the  writ : 
And  when  the  principal  dies  after  the  return  of  the  capias  ad  satis- 
faciendum, this  will  not  discharge  the  bail ;  for  upon  the  return  of 
non  est  inventus,  their  recognizance  is  in  strictness  forfeited;  and 
though  a  render  afterwards,  and  before  the  return  of  the  scire  facias^ 
is  allowed,  yet  that  is  merely  ex  gratia,  not  ex  debito  justiti<e,  and 
therefore  cannot  be  pleadeds.     So,  it  is  not  a  good  plea,  to  an  action 

«4  East,  310.  principal  into  court  at   the    return  of  the 

•>  16  East,  39.  but  see  1  Dowl.  &  Ryl.  50.  writ,   if  they  can;    but  the  writ  of  error 

Ante,  144.  rendering  that  impossible,  shews  that  from 

e  1  Rol.  Abr.  336.  Cro.  Jac.  165.  W.  Jon.  the  nature  of  the  case,  the  execution  must 

139,  Sty.  Rep.  324.  12  Mod.  601.  10  Mod.  not  only  be  sued  out,   but  also  returnable, 

267.  R.   E.  5  Geo.  II.  reg.  3.  a.     But  they  before  the  issuing  of  the  writ  of  error.  Anon. 

cannot  plead  the  bankruptcy  and  certiGcate  H.  29  Geo.  III.  K.  B. 
of  their  principal.   1  Bos.  &  Pul.  450.  fbj.  e  jq  Mod.  267.  303. 

2  Bos.  ic  Pul.  45.  f  12  Mod.  112.  236.  8  Mod.  31.   1   Str. 

«*  2  East,  439.  In  a  similar  case,  Buller,  J,  5U.  S.  C.  2  Ld.  Raym.   1452.  2  Str.  717. 

said,  "The  capias  ad  satisfucienclwn  must  he  S.  C.  Say.  Rep.  121.  2  Wils.  67.  2  Taunt, 

returnable  before  the  suing  out  of  the  writ  246. 
of  error,  to   auiliorize   proceedings  against  8  Ante,  287. 

the  bail :     They  have  a  right  to  bring  the 
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on  a  recognizance  of  bail,  that  after  the  jutlji^ment,  the  plaintiff  en- 
tered into  an  agreement  with  the  princi|)al,  without  the  j)rivity  of  the 
bail,  to  take  goods  from  the  principal,  to  secure  the  payment  of  part 
of  the  money  recovered,  and  that  such  goods  were  consigned  to  him 
accordingly".  Where  the  princij)al  died  after  a  capias  ad  saiis- 
faciendam  returned,  and  before  it  was  filed,  the  court  of  King's 
Bench  on  motion  would  have  formerly  stayed  the  filing  of  it,  in 
favour  of  the  bail'' :  But  in  a  late  case  it  was  holden,  that  if  the  prin- 
cipal die  after  the  return  of  the  capias  ad  saiisfaciendiim,  and  before 
the  return  is  filed,  the  bail  are  fixed  ;  and  the  court  would  not  stay 
the  filing  of  the  return^.  To  a  plea  of  the  death  of  the  principal, 
before  the  return  of  the  capias  ad  satisfaciendum,  the  plaintiff  in  his 
replication  must  set  forth  the  writ,  and  that  the  principal  was  alive 
at  the  return  of  it** :  and  such  replication  must  conclude  with  an 
averment®. 

If  a  scire  facias  be  brought  on  a  judgment,  the  defendant  may 
plead  7iul  tiel  record  of  the  recoveryf,  payment^  or  a  release** ;  or 
that  the  debt  or  damages  were  levied  on  a  jieri  facias',  the  de- 
fendant's lands  extended  for  them  upon  an  elegit^,  or  his  person  taken 
in  execution  on  a  capias  ad  satisfaciendum}.  But  it  is  a  rule,  that 
the  defendant  cannot  plead  any  matter  to  the  scire  facias  on  a  judg- 
ment, which  he  might  have  pleaded  in  the  original  action"".  If  the 
scire  facias  be  brought  against  an  executor  or  administrator,  he  may 
plead  plene  administravit" ;  but  then,  the  judgment  being  entitled  to 
a  preference,  he  must  shew  in  what  manner  he  has  administered". 
And  when,  in  an  action  against  an  executor,  the  plaintiff'  dies  after 
interlocutory  and  before  final  judgment,  the  defendant  cannot  plead  to 
the  scire  facias  for  assessing  damages,  a  judgment  upon  bond  against 
his  testator,  and  no  assets  ultra ;  for  the  statute  never  intended  that 
the  executor  should  be  in  a  better  situation,  as  to  the  assessing  of  da- 

a  8  Price,  467.  I  Off.  Brev.  300.  1  Salk.  271.  ^rite,  1069, 

^  1  Lil.  P.  R.  113.  and  see  R.  E.  5  Geo.  70.  but  see  1  Lutw.  641.  643. 
II.  reg.  3.  a.  K.  B.  2  Cromp.  88.   1   Rich.  ">  Cro.  Eliz.  283.  588.  1  Sid.  182.  1  Salk. 

^T-  ^^^'  2.  2  Str.  1043.  Cas.  temp.  Hardw.  233.  S.  C. 

C6  Durnf.  &  East,    284.     Ante,     1148.  Cowp.  727. 
and  see  2  Saund.  72.  t.  v.  n  For  the  form  of  a  replication  and  award 

Carth.  4.  of   execution,  in  scire  facias  against  an  ex- 

«  2  Wils.  65.  Dong.  58.  2  Durnf.  &  East,  ecutor,  who  pleaded  plene  administravit  pree- 

576.  and  see  1  Kenyon,  345.  ter,  for  tlie  sum  confessed  in  part,  and  for 

f  Off.  Brev.  279.  Mod.  Int.  368,  the  residue  of  assets  quando  acciderint,  see  Ap- 

B  Stat.  4  Ann.  c.  16.  §  12.  pend.  Chap.  XLIII.  §  146.  and  for  the  form 

3  Lev.  272.  of  a  judgment  for  the  plaintiff,  on  demurrer 

'  4  Leon.  194.  Sav.  123.  Cro.  Car.  328.  to  a  plea  in  scire  facias  against  an  executor, 

C''*^''  ^''^'  in  K.  B.  see  id.  §  147. 

k  Dyer,  299.  b.   1  Lev.  92,  o  ,  Ld.  Raym;  3,  4. 
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maizes  upon  the  inquiry,  than  his  testator,  who  could  have  pleaded 
nothing  but  a  release,  or  other  matter  in  bar,  arising  puis  darrein 
continuance'.  All  pleas  and  demurrers  upon  writs  of  scire  facias^ 
ought  to  be  delivered'' ;  and  all  issues  thereon  made  up  by  the  at- 
tornies,  in  the  King's  Bench''.  In  the  Common  Pleas,  pleas  and 
demurrers  in  scire  facias  are  delivered,  as  in  other  cases,  to  the 
l)laintiff's  attorney,  or  filed  with  the  prothonotaries'' ;  and  issues  are 
made  up  in  like  manner  by,  and  delivered  to  the  attornies,  or,  in 
country  causes,  by  or  to  the  agents  in  town^. 

When  the  party  has  a  release,  or  other  matter  wliich  he  might 
have  pleaded  to  the  scire  facias  in  his  discharge,  and  for  want  of 
])leading  it,  execution  is  awarded  upon  a  scire  feci  returned,  he  is 
estopped  for  ever,  and  cannot  by  any  means  take  advantage  of  that 
matter^.  But  when  execution  is  awarded  on  two  nihils  returned,  he 
may  relieve  himself  by  audita  querela,  though  not  by  writ  of  error^  : 
And  when  the  case  is  clear,  and  the  application  recent,  the  courts 
will  interpose  in  a  summary  way,  and  relieve  the  party  upon  motion'', 
without  putting  him  to  an  audita  querela'.  But  they  will  never  do 
it,  when  the  fact  is  disputed'';  or  there  has  been  a  long  acquiescence, 
and  several  steps  have  been  taken  subsequent  to  the  award  of  exe- 
cution' ;  or  the  ground  of  relief  is  such  matter  of  fact  as  may  be 
proper  to  be  tried  by  a  jury™. 

No  damages  are  recoverable  in  scire  facias,  for  delay  of  exe- 
cution" ;  and  the  parties  were  consequently  not  entitled  to  costs",  until 
the  statute  8  &  9  W.  HI.  c.  11.  §  3.  by  which  it  is  enacted,  that 
"  in  all  suits  uj)on  any  writ  or  writs  of  scire  facias,  the  plaintiff  ob- 
"  taining  an  award  of  execution  after  plea  pleaded,  or  demurrer 
"  joined  therein,  shall  recover  his  costs  of  suit;  and  if  the  plaintiff* 
"  shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shall 

a  1  Salk.  315.  6  Mod.  142.  S.  C.  and  see  6  Sty.  Rep.  281.   288.   323.  1  Salk.  262. 

2Saiiiid.  72.   v,  it.     But  ju^pre,  whether  the  4  Mod.  314.    S.  C.  1  Str.    197.  1  Maule  & 

interlocutory  judgment  in  this  case  was  not  Sel.  199. 

obtained  against  the  testator,  and,  he  dying,  h  2    Ld.  Raym.    1295.   Barnes,    277.    1 

the  scire  facias  issued  against   his  executor?  Maule  &  Sel.  199. 

•>  Ante,  724.  '  For  the  nature  of  the  remedy  by  audila 

c  R.  T.   12  W.  III.   a.    K.  B.  Anle,  774.  gnere/a,  for  whom  ami  in  what  cases  it  lies, 

For    the   form    of  the   issue    in    scire  facias  and  in  wiiat  not,  and  the  proceedings  there- 

against   bail,  see  Append,  Chap.    XLIII.  §  on,  see  2  Saund.  148.  a.  (1).  Arile,12i.  774. 

37.  and  for  the  entry  of  issue  and  award  of  949. 

execution,  &c.  after  verdict,  see  id.  §  38.  '^2  Str.  11 98. 

d  Anle,  724.  '  id.  1075. 

«  A/ile,  774.  784,  "  1  Salk.  26i.. 

*  F.  N.  B.  104,  1  Salk.  93.  264.   1  Wils.  "  3  Bur.  1791.  An/e,  920,  21,  980. 

98.  °  Sed  vide  ante,  982. 
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"  pass  against  him,  the  defendant  shall  recover  his  costs,  and  have 
"  execution  tor  the  same  by  capias  ad  satififadendunV^,  Jieri 
"  faciaH^,  or  elegit ;"  with  a  proviso,  that  the  statute  shall  not  extend 
to  executors  or  administrators''. 

The  execution,  in  scire  facias,  is  governed  by  the  award   of  it. 
But  where  two  writs  of  scire  facias  had  been  sued  out,  one  to  revive 
the  judgment  in  the  original  action,  and  the  other  to  revive  the  judg- 
ment in  error,  for  the  costs  in  error,  a.  Jieri  facias  issued  on  the  first 
scire  facias,  for  the  damages  and  costs  in   the  original  action  only, 
and  not  including  the  costs  in  error,  was  holden  to  be  regular'*.     After 
judgment  against    the  principal,    and    award    of  execution    against 
the  bail,  the  plaintiff  may  sue  out  execution  against  either  of  them'. 
And  though,  in  the  case  of  bail,  the  recognizance  be  to  levy  of  the 
lands  and  chattels,  yet,  in  the  King's  Bench,  execution  of  the  body  by 
capias  ad  satisfaciendum  is   good^,  even  as  against  bail  in  error^,  by 
the  course  of  tl)e  court ;    and  a  capias  ad  satisfaciendum  may  be 
taken  out  against  bail,  without  any  feri  facias,  or  return  of  nulla 
hona^.     But  it  is  otherwise  in  the  Common  Pleas  ;  where  no  capias 
lies  against  the  bail,  after  an  award  of  execution  on  a  scire  facias  ; 
but  the  plaintitf  must  proceed   against   their  lands  and  chattels,    by 
levari  facias  or  elegit,  according  to  the  terms  of  the  recognizance* : 
Therefore,  where  the  sheriff,  having  taken  the  bail  on  a  capias  ad 
satisfaciendum,  after  an  award  of  execution   on   a  scire  facias,  and 
discharged  them,  was  sued  for  an  escape,  and  the  plaintiff  declared 
for  it  in  debt,  with  a  count  for  money  had  and  received,  the   court 
of  Common  Pleas  ordered  the  capias  ad  satisfaciendum  to  be  set 
aside,  and  the  count  for  the  escape  to  be  struck  out  of  the  decla- 
ration ;  the  sheriff  paying  the  costs  of  that  count,  and  of  the  applica- 
tion"'.    But  a  capias  lies,  after  judgment  given  against  the  bail,  in  an 
action  of  deM.     If  the  plaintiff  proceed  against  the  bail,  and  take  them 
in  execution,  he  cannot  afterwards  take  the  principal,  though  one  of  the 
bail  become  bankrupt  and  be  discharged,  and  the  other  also  be  dis- 

»  Append.  Chap.  XLIII.  §  il,  &c.  Salk.  '28fi,  7.  contra. 

b  Id.  §  39,  &c.  »'  2  Str.  1139. 

c  1   Str.    183.    3  East,    202.    A>>te,9i\.  >  Dyer,  30fi.   Cio.  Jac.    430.    Lit.   Rep. 

And  for  the  determinations  on  this  statute,  233.    1   Rol.  Abr.  897.  2  D'Anv.   Abr.  496. 

vide  ante,  981,  2.  3  Salk.  286.   Tioujihton  v.  Clarke   &:  another, 

<•  2  Chit.  Rep.  240.  bail  of  Hammerion    S^  another,    T.    49  Geo. 

*  Cro.  Jac.   320.    and  see  Com.  Dig.   tit.  111.  per  Lawrence,   J.     2  Taunt.     113,  14. 

Bail,  R.  11.  6  Taunt.  490.  2  Marsh.  186.  S.  C.  Id.  187. 

f  1  Rol.   Abr.    897.    1  Lev.  226.  3  Salk.  (a).  1  Chit.    Rep.  190.  Ante,  1066.  1088. 
286.  Append.  Chap.  XLIH.  §  51,  &;c.  ^  6  Taunt.  490.  2  Marsh.  186.  S.  C. 

g  2  Str.  822.  but  see  1  Rol.  Abr.  898.  3  •  3  Salk.  286. 
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charged  on  payment  of  five  shillinijs  in  the  pound,  but  upon  an  ex- 
press understanding?  that  the  plaintiif  shall  be  at  liberty  to  proceed 
against  the  principal".  And  so,  it  the  principal  be  in  execution,  the 
plaintiff,  it  is  said,  cannot  take  the  bail'' :  But  if  two  be  bail,  although 
one  be  in  execution,  yet  the  plaintiff  may  take  the  other*^ ;  and  the 
recognizance  being  joint  and  several,  the  execution  may  be  several, 
though  the  sciVe/ac/rts  wasjoinf^. 


a  2  Maule  &  Sel.  341.  Higgen's  Case, 
Cro.  Jac,  320.  2  Bulst.  68.  S.  C.  1  Rol. 
Abr.  tit.  Execution,  (G.)  10  Vin.  Abr.  57S. 
tit.  Execution,  (G.  a.)  pi.  1.  accord.  But 
where  a  plaintiff,  acting-  under  what  he  con- 
ceived to  be  sound  advice,  took  the  defend 
dant,  after  he  had  tuken  his  bail  in  ex- 
ecution, it  was  holden,  that  he  was  not  liable 
to  an  action  for  maliciously  arresting  the 
defendant ;  although,  previously  to  the  ar- 
rest, he  had  notice  from  the  defendant,  that 
his  proceeding  was  illegal,  i  Stark.  Ni.  Pri. 
502.  And  in  1  Sid.  107.  it  was  determined, 
that  if  execution  be  taken  against  the  bail, 


and  they  pay  part,  yet  the  plaintiff  may 
afterwards  take  execution  against  the  prin- 
cipal for  the  residue,  the  bail  being  pre- 
viously set  at  liberty  ;  and  this  was  said  to 
be  the  constant  practice  of  the  court,  and 
that  in  Higgen's  case,  it  must  be  intended 
that  the  bail  were  in  custody  ;  and  see  Cro. 
Jac.  549.   I  Vent.  315.  Ante,  1069,70. 

*>  Cro.  Jac.  320.  but  see  T,  Jon.  75.  1 
Vent.  315.  2  Mod.  312.  2  Lev.  195.  2  Bos. 
&  Pul.  440.  semb.  contra. 

c  Cro.  Jac.  320. 

^  1  Lev.  225.  1  Sid.  339.  S.  C.  Bac.  Abr. 
tit,  Ezecuiion,  G.  Ante,  1149. 
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CHAP.  XLIV. 


Of  Writs  of  Error,  and  False  Judgment  ;  and  the 
Proceedings  thereon. 

\  WRIT  of  error  is  an  original  writ,  issuing  out  of  Chancery  ;  and 
lies  where  a  party  is  aggrieved  by  any  error  in  the  foundation, 
proceeding,  judgment,  or  execution  of  a  suit,  in  a  court  of  record" ; 
and  is  in  nature  of  a  commission  to  the  judges  of  the  same  or  a  superior 
court,  by  which  they  are  authorized  to  examine  the  record,  upon 
"which  judgment  was  given,  and  on  such  examination  to  affirm  or  re- 
verse the  same,  according  to  law**.  This  writ  is  grantable  ex  debito 
justiliss  in  all  cases,  except  in  treason  and  felony*^.  And  it  is  said, 
that  whenever  a  new  jurisdiction  is  erected  by  act  of  parliament,  and 
the  court  or  judge  that  exercise  this  jurisdiction,  act  as  a  court  or 
judge  of  record,  according  to  the  course  of  the  common  law,  a  writ 
of  error  lies  on  their  judgments ;  but  when  they  act  in  a  summary 
way,  or  in  a  new  course  different  from  the  common  law,  there  a  writ 
of  error  lies  not,  but  a  certiorari'^  To  amend  errors  in  a  court  not 
of  record,  a  writ  oi  false  judgment  is  the  proper  remedy*. 

The  writ  of  error  is  usually  brought  by  the  party  or  parties 
against  whom  the  judgment  was  given;  or  it  maybe  brought  by  a 
plaintiff  to  reverse  his  own  judgment,  if  erroneous,  in  order  to  enable 
him  to  bring  another  action*^.  But  the  defendant  is  not  allowed  to 
bring  it  contrary  to  his  own  agreement,  or  that  of  his  attorney^ : 
Therefore,  when  the  defendants  have  agreed,  under  a  consolidation 
rule,  not  to  bring  a  writ  of  error,  they  are  not  allowed  to  do  so,  though 
there  be  manifest  error  on  the  record*".  And  where  executors,  against 
whom  a  scire  facias  had  been  sued  out,  to  recover  damages  assessed 
on  an  interlocutory  judgment  against  their  testator,  brought  a  writ  of 

a  Co.  Lit.   288.  b.    And  for  the  proceed-  e  Co.  Lit,  288.  b.    Finch,  L.  434.  3  Biac. 

ings  ill   general   on   a    writ  of  error,  see  2  Com.  406. 

Wms.  Saund.  lOL  ato  y.  f  3  Bur.  1772. 

bgBac.Abr.  187. 1  Str.  607.2Ld.Raym.  E  2  Dunif.  &  East,  183.  and  see  8  Taunt. 

1403.  S.  C.  Cas.  temp.  Hardw.  346.  434. 

c  2  Salk.  504.  h  i  h.  Blac.  21.  and  see  8  Taunt.  434. 

U  1  Salk.  144.  2G3.  and  see  3  Salk.  148. 
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error,  after  the  testator's  attorney  had  agreed  for  him  tliat  no  writ  of 
error  should  be  brought,  the  court  of  King's  Bench  on  motion  or- 
dered the  attorney  to  non-pros  the  writ  of  error  ;  for  the  scire  facias 
was  merely  a  continuation  of  the  proceedings  in  the  original  action  ; 
and  as  the  testator  himself,  if  he  had  lived,  could  not  have  brought  a 
writ  of  error,  in  consequence  of  the  agreement,  so  neither  could  his 
executors".  But  a  consent  to  confess  judgment  in  a  second  action, 
with  a  stay  of  execution  till  a  writ  of  error  be  determined  on  the 
original  judgment,  does  not  prevent  the  defendant  from  bringing  a 
Avrit  of  error  on  the  second  judgment,  after  affirmance  of  the  first, 
unless  it  be  so  expressed  in  the  rule''. 

If  an  action  be  brought  against  a  feme  covert  as  a  feme  sole, 
and  she  j)lead  to  issue  as  a  feme  sole,  and  judgment  be  given  against 
her,  upon  which  she  is  taken  in  execution,  she  and  her  husband  must 
join  in  bringing  a  writ  of  error  ;  for  otherwise  the  husband  might 
be  prejudiced  by  losing  the  society  of  his  wife,  and  her  care  in  his 
domestic  concerns,  and  he  bath  no  other  means  to  help  himself''.  So, 
if  an  action  be  brought  against  a  feme  covert  and  others,  tliey  may 
all  join  with  the  husband  in  bringing  a  writ  of  error'^ 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error  to 
reverse  a  judgment,  who  was  not  party  or  privy  to  the  record,  or  pre- 
judiced by  the  judgment,  and  therefore  to  receive  advantage  by  the 
reversal  of  it*.  Hence  it  has  been  determined,  that  if  there  be  judg- 
ment against  the  principal,  and  also  against  the  bail,  the  principal 
cannot  have  error  on  the  judgment  against  the  baiF,  nor  the  bail  on 
the  judgment  against  the  principal^,  nor  can  they  join  in  a  writ  of 
error'';  for  these  are  distinct  judgments,  and  affect  different  persons. 
On  a  judgn)ent  against  several  parties,  the  writ  of  error  must  be 
brought  in  all  their  names',  provided  they  are  all  living,  and  ag- 
grieved by  the  judgment ;  for  otherwise  this  inconvenience  would 
ensue,  that  every  defendant  might  bring  a  writ  of  error  by  himself, 
and  by  that  means  delay  the  plaintiff  from   his  execution  for  a  long 

a  1  Duriif.  &  East,  388.  Ante,  1)45.  4.  Cro.  Eliz.  89'2.  S   C.  Carih.  7,  8.  3  Mod. 

b  '2  Blac.  Rep.  780.  134.  S.  C.    1  Ld.  Raym.  71.  151.  3  Mod.  16. 

c   I  Rol.  Abr.  748.  Sty.  Rq).  254.  280.  69.  Cailh.  367.    Comb.  354.   Holt,  54-  S.  C. 

<•   1  Rol.  Abr.  748.  1  Ld.  Raym.  244.   Carth.  404.    Comb.  441. 

eSBac.  Abr.  195.2Saund.  46.  (6).  101.^.  1  Salk.319.  5  Mod.  338.  S.  C.  1  Ld.  Raym. 

f  2  Bac.    Abr.   199.   1  Rol.   Abr.    748,  9.  328.  2  Ld.  Raym.  870.  1  Salk.  312,  13.  S.  C. 

Cro.  Car.  4()S.  and  see  Lil.  Eiit.    378.  and  6  Mod.  40.    1  Str.  234.  2  Ld.  Raym.  1403. 

the  cases  there  cited.  1  Str.   606.  8  Mod.    305.  316.  S.  C.  2  Ld. 

6  2  Leon.  lOI.  Cro.  Car.  408.  481.  561.  1  Raym.    1532.    Cas.   temp.   Hardw.    135,6. 

Ld.  Raym.  328.  Carth. 447.  S.  C.  B;irnes,    202.    1    Wils.    88.  3  Bur.  1792.  Z 

h  Palm.  367.  Cro.  Car.  300.  408.  574,  5.  Duriif.  &  East,  737. 

»  6  Co.  25.  Cro.  Eliz.  648, 9.  S.  C.  Ytlv. 
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time,  and  from  having;  any  benefit  of  liis  judgment,  though  it  might 
be  affirmed  once  or  oftener'*;  Ar)d  if  the  writ  of  error  in  such  case  be 
brought  by  one  or  more  of  the  defendants  only,  it  may  be  quashed'' ; 
or  the  courts  will  give  the  plaintiff  leave  to  take  out  execution*^.  But 
when  judgment  is  given  against  several  parties,  and  one  or  more  of 
them  die,  the  writ  of  error  may  be  brought  by  the  survivors'^.  And 
in  trespass  against  three,  if  there  be  judgment  by  default  against 
two  of  them,  and  the  third  plead  to  issue,  and  it  be  found  for  him,  the 
two  only  may  bring  a  writ  of  error  ;  for  the  party  in  whose  favour 
the  judgment  was  given,  cannot  say  that  it  was  to  his  prejudiced 
So,  if  a  writ  of  error  be  brought  in  the  names  of  several  parties, 
and  any  one  or  more  of  them  refuse  to  appear  and  assign  errors, 
they  must  be  summoned  and  severed;  after  which  the  writ  of 
error  may  be  proceeded  in  by  the  rest  alone*^.  And  where  a  writ 
of  error  was  brought  in  the  names  of  two  executors,  and  one  would 
not  join  in  assigning  errors,  the  court  of  King's  Bench  gave 
the  otlicr  time  to  assign  them,  till  there  could  be  summons  and 
severance^. 

On  a  writ  of  error  brought  against  two  executors,  one  only  ap- 
peared, and  sued  out  a  scire  facias  quare  executionem  non,  upon 
which  the  judgment  was  affirmed  for  both  executors  •,  and  upon  a 
second  writ  of  error,  the  court  held,  that  a  scire  facias  quare  exe- 
cutionem non  is  only  to  bring  in  the  plaintiff  in  error  to  assign  his 
errors  ;  and  as  he  came  in  upon  it,  and  assigned  his  errors,  he  waived 
any  objection,  and  admitted  the  one  executor  to  be  sufficient  to  call 
upon  him  to  assign  them,  and  the  court  are  not  to  presume  that  the 
other  executor  is  alive  :  And  though  a  writ  of  error  by  one  alone, 
upon  a  judgment  against  two,  be  not  good,  yet  that  is  on  account  of 
the  inconvenience  that  would  arise  from  a  perpetual  delay  of  exe- 
cution, if  every  defendant  might  bring  a  writ  of  error  by  himself; 
but  that  reason  does  not  hold  in  this  case,  where  the  executors  are  de- 
fendants in  error,  and  not  plaintiffs''. 

a  Carth.  8,  and  see  3  Bur.    1789.  Dnrnf.  &  East,  737. 

b  6  Co.  '25.  Cro.  Eliz.  648,  9.  S.  C.   Yelv.  «  Barne*,202. 

4.  Cro.  Eliz.  892.  S.  C.  Carth.  7,  8.   3  Mod.  d  Palm.  151.   1  Str.  234. 

134.  S.C.  1  Ld.  Raym.  71.  151.  5  Mod.  16.  e  ]  ^ev.  210.    Hob.  70.   1  Sir.  683.  2  Sir. 

69.  Carth.  367.  Comb.  354.    Holt,  54.  S.  C.  892.  11 10.  Cowp.  425.  2  Blac.  Rep.  1067. 

1  Ld.  Raym.  244.   Carth.  404.  Comb.  441.  but  se<;  Sty.  Rep.    190.  3  Salk.   146.  semb. 

1  Salk.  319.  5  Mod.  338.  S.  C.  1  Ld.  Raym.  contra. 

328.  2  Ld.  Raym.  870.  1  Salk.  312.  13.  S.C.  f  Yelv.  4.  Cro.  Eliz.  892.  S.C.    Cro.  Jac. 

6  Mod.  40.    1  Str.  234.    2  Ld.  Raym.  1403.  ]  17.  Carth.  7,  8.  3  Mod.  134.  S.  C.  6  Mod. 

1  Str.  606.  8  .Mod.  305.    316.  S.  C.    2  Ld.  40.  1  Str.  234.  Cas.  temp.  Hardw.  135,  6. 

Raym.    1532,  Cas.  temp.    Hardw.    135,   6.  K  2  Sir.  783. 

Barnes    202.    1  Wils.   88.  3  Bur.    1792.  2  l'  3  Uur.  17y9. 
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A  \vrit  of  error  lies  for  some  error  or  defect  in  subslance,  that  is 
not  aided,  aiuendahle,  or  cured  at  common  law,  or  by  some  of  the 
statutes  of  amendments  or  jeofails'' :  And  it  lies  to  the  «ame  court  in 
Avliich  the  judgment  was  given,  or  to  which  the  record  is  removed  by 
writ  of  error,  or  to  a  superior  court.  If  a  judgment  in  the  King's 
Bench  be  erroneous  in  matter  oi  fact  only,  and  not  in  point  of  law, 
it  may  be  reversed  in  the  same  court,  by  writ  of  error  coram  nobis, 
or  quai  coram,  nobis  resident^  ;  so  called,  from  its  being  founded  on 
the  record  and  process,  which  are  stated  in  the  writ  to  remain  in  the 
court  of  the  lord  the  king,  before  the  king  himself;  as  where  the 
defendant,  being  under  age,  appeared  by  attorney,  or  the  plaintiff  or 
defendant  was  a  married  woman  at  the  time  of  commencing  the  suit, 
or  died  before  verdict,  or  interlocutory  judgment  :  for  error  in  fact  is 
not  the  error  of  the  judges,  and  reversing  it  is  not  reversing  their 
own  judgment^.  So,  upon  a  judgment  in  the  King's  Bench,  if  there 
be  error  in  the  process,  or  through  the  default  of  the  clerks,  it  may 
he  reversed  in  the  same  court,  by  writ  of  error  coram  nobis"^ :  But 
if  an  erroneous  judgment  be  given  in  the  King's  Bench,  and  the 
error  be  in  the  judgment  itself,  and  not  in  the  process,  a  writ  of  error 
does  not  lie  in  the  same  court  upon  such  judgment".  In  the  Common 
Pleas,  the  record  and  process  being  stated  to  remain  befoie  the  king's 
justices,  the  writ  is  called  a  writ  of  error  coram  vobis,  or  quie  coram 
nobis  resident^.  A  writ  of  error,  in  respect  of  coverture,  may  in 
general  be  brought  in  the  same  court  in  which  the  judgment  was 
given,  or  in  another  court;  except  in  the  court  of  Exchequer  cham- 
ber, where  there  is  no  jury  to  try  an  issue  in  facts ;  And  it  is  said, 
that  if  judgment  be  given  in  the  King's  Bench  in  civil  actions,  a 
writ  of  error  will  not  lie  in  the  same  court,  but  only  for  errors  in 
fact  triable  by  a  jury  ;  but  upon  ajudgment  in  criminal  cases,  error 
will  lie  in  tlie  King's  Bench,  whether  the  error  be  in  fact  or  law ; 
though  it  lies  also  in  parliament''. 

If  a  writ  of  error  returnable  in  the  King's  Bench  abate,  after  re- 
moval of  the  record,  by  death  or  otherwise",  or  be  quashed  for  any 
other  fault  than  variance'',  error  coram  nobis  lies  in  the  same  court 

a  Ante,  949,  &c.  •»  3  Salk.    147.  and  see  CornhiU's  case,    1 

*»  Append.  Chap.  XLIV.  §  2,  3,  4.  Lev.  149.   1  Sid.  208.  S.  C. 

«   1  Rol.  Al)r.   747.  Cro.  Eliz.    105,  6.  1            •  1   Rol.  Abr.  753.    Yelv.    6.    Cro.    Eliz. 

Sid.  208.  3  Salk.  145,6,7.  891.  S.  C.   Godb.   375.  Latch,    198.  S.  C. 

«*  1  Rol.  Abr.   746.  F.  N.  B.  21.    Poph.  Cro.  Car.  575. 

181.  k  1  Ld.  Raym.    151.  Carth.367,  5  Mod. 

«  1  Rol.  Abr.  746.  16.  69.    S.    C.    1  Str.    606.  2   Ld.   Raym. 

f  Append,  Chap.  XLIV.  §  5.  1403.  8  Mod.  305.  316.  S.C. 

«  1  Chit.  Rep.  372.  per  Bayley,  J. 
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to  which  the  record  is  removed :  But  formerly,  if  there  had  been  a 
variance  between  tlie  record  and  the  writ  of  error,  the  record  not 
being  removed,  there  must  have  been  a  new  writ' ;  which  is  also 
necessary,  and  may  be  had  after  the  non  pros  of  a  former  writ  of 
error,  before  the  removal  of  the  record''.  And  error  coram  nobis 
lies  not  in  the  King's  Bench,  after  an  affirmance  in  that  court*^,  or 
in  the  Exchequer  chamber'^.  Neither  does  it  lie,  for  error  in  /crcf, 
in  the  Exchequer  chambej%  or  House  of  Lords  ;  for  the  record  is 
not  removed  thither,  but  only  a  transcript ;  and  it  is  said  to  be 
beneath  the  dignity  of  the  House  of  Lords,  that  being  the  supreme 
judicature,  to  examine  matters  of  fact^ 

For  the  error  or  mistake  of  the  judges,  in  point  of  law,  a  writ  of 
error  lies  to  the  King's  Bench,  from  the  Common  Pleas  at  West- 
minster", and  from  all  inferior  courts  of  record  in  England^,  except 
in  London',  and  some  other  places  ;  and  after  judgment  given  there- 
on, a  second  writ  of  error  may  be  brought,  returnable  in  the  House 
of  Lords :  but  error  lies  not  from  an  inferior  court  to  the  Common 
Pleas^ 

In  London,  a  writ  of  error  lies  from  the  sheriffs  courts,  to  the 
court  of  hustings  of  common  pleas ;  and  from  the  court  of  hustings, 
whether  of  common  pleas  or  pleas  of  land,  and  also  from  the  law 
side  of  the  mayor's  court,  to  a  court  of  appeal  held  before  commis- 
sioners appointed  under  the  great  seal,  and  from  thence  immediately 
to  the  House  of  Lords'.  It  also  seems,  that  the  appeal  against 
decrees  made  on  the  equity  side  of  the  mayor's  court,  is  immediately 
to  the  House  of  Lords'". 

On  a  judgment  given  in  the  Cinque  ports,  no  writ  of  error  lies 
in  the  King's  Bench  or  Common  Pleas  ;  but  by  custom,  such  judg- 
ment is  examinable  by  bill,  in  nature  of  a  writ  of  error,  before  the 
lord  keeper  or  warden  of  the  Cinque  ports,  at  his  court  of  Shep- 
way".  So,  if  a  judgment  be  given  in  the  court  of  Stannaries,  in 
the  duchy  of  Cormt'all,  lor  any  matters  touching  the  stannaries", 
no  writ  of  error   lies    upon    this  in   the  King's  Bench   or  Common 

a  Godb.  375.  but  see  slat,  j  Geo.  I.    c.  h   Append.  Chap.  XL1\'.  §  G. 

13.  »  2  Bur.  777. 

b  Bro.  Abr.  tit.   Error,  pi.    121.   10  Viii.  k  piuch,  L.    480.  Cio.  Eliz.  26.  3   Blac. 

Abr.  16.p/.  11.  3  Salk.  146.  Com.  411. 

«  2  Str.   949.  973.     1  Salk.   337.    semb.  1  Emerson,    on  the  City  Courts,  27.    76. 

contra.  97.  2  Hac.  Abr.  215. 

«•  1  Str.  690.  '"  Emerson,  on  the  City  Courts,  86. 

e  1  Roi.  Abr.  735.  Com.  Rep.  597.  "  4  Inst.  224. 

<  3  Salk.  145,6.  o  5  Bulst.  183. 

e  4  lubt.  22. 
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Pleas  •  but  an  appeal  to  llie  warden  of  the  Stannaries,  and  from 
him  to  the  prince  of  Wales,  and  when  there  is  no  prince,  to  the  king 
in  council*. 

A  writ  of  error  lies  at  common  law  in  the  King's  Bench,  upon  a 
judgment  in  a  county  palatine  ;  for  though  these  are  superior  courts, 
and  have  jura  regalia,  yet  their  jurisdiction  is  derived  from  the 
crown".  And,  by  the  31  &  35  Hen.  VIII.  c  26.  §  113.  and  1  IF. 
&  M.  c.  27.  errors  in  judgments,  in  pleas  real  mixed  and  personal, 
before  the  justices  in  their  great  sessions  in  JVales,  shall  be  redressed 
by  writ  of  error,    in  the  King's  Bench  in  England. 

At  common  law,    no  writ  of   error  lay  on  a   judgment  from  the 

King's  Bench,   except   in   parliament ;    by  which  means  the    subject 

was  often  disappointed  of   his  writ  of  error,   either  by  the  not  sitting 

of  parliament,   or  by  their  being  employed  in  public  business,   when 

they  did  sit^.     To   remedy  this,    it   was   enacted,  by  the   statute  27 

Eliz.  c.  8.  that  "  where  any  judgment  shall  be  given  in   the  King's 

"  Bench,  in  any  action  of  debt,  detinue,   covenant,   account,   action 

*^  upon  the  case,  ejectment,  or  Ues\)3iss,  Jirst  commenced  there,  other 

"  than  such  only  where  the  Queen   shall  be  party,  the   plaintiff  or 

"  defendant,    against  whom  such  judgment  shall  be  given,  may,  at 

"  his  election'^,  sue  out  of  the  court  of  Chancery,  a  special  writ  of 

"  error,  directed  to  the  chief-justice  of  the  King's  Bench,  command- 

*'  ing  him  to  cause  the  record,    and  all  things  concerning  the  judg- 

"  ment,  to  be  brought  before  the  justices  of  the  Common  bench,  and 

"  barons  of  the  Exchequer,  into  the  Exchequer  chamber,  there  to  be 

"  examined  by  the  said  justices  and  barons  ;   which  said  justices,  and 

*'  such  barons  as  are  of  the  degree  of  the  coif,   or  six  of  them,  shall 

"  have  full  power  and  authority  to  examine  all   such  errors  as  shall 

"  be  assigned  in  or  upon  any  such  judgment,  and  thereupon  to    re- 

"  verse  or  affirm  the  same,   as  the  law  shall  require,  other  than  for 

"  errors  concerning  the  jurisdiction  of  the  court  of  King's   Bench, 

**  or  for  want  of  form  in  any  writ,  return,  plaint,  bill,  declaration,  or 

"  other  pleading,   process^   verdict,  or  proceeding  whatsoever ;    and 

"  after  the  said  judgment  shall  be  affirmed  or  reversed,   the  said  re- 

"  cord,  and  all  things  concerning  the  same,  shall  be  brought  back  into 

"  the  King's  Bench,  that  further  proceeding  may  be  had  thereupon, 

"  as  well  for  execution  as  otherwise  :    But  such  reversal  or  affirma- 

"  tion  shall  not   be  so   final,    but  that  the  party  grieved  shall   and 

«  I  Rol.  Abr.  745.  and  see  3  Blac.  Com.  Append.  Cliap.  XLIV.  §  7. 

80.  1  Bac.  Abr.  tit.  Courts  of  the  Stannaries,  c  2  Bac.  Abr.  212. 

and  Jacob's  Law  Dictionary,  tit.  Stannaries.  <*  3  Salk.  147. 

>>  1  Rol.  Abr.  745.  4  Inst.  214.  218.  223. 
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"  may  sue  in  the  high  court  of  Parliament,  for  the  further  and  due 
"  examination  of  the  said  judgment,  as  was  then  usual  upon 
"  erroneous  judgments  in  the  court  of  King's  Bench." 

This  statute  is  confined  to  the  particular  actions  enumerated 
therein  ;  and  does  not  extend  to  actions  of  replevin",  rescous^,  scan- 
dalum  magnatum'^,  ravishment  of  ward'*,  or  scire  facias  against 
bail%  &c. :  In  these  actions  therefore,  error  will  not  lie  in  the  Ex- 
chequer chamber,  but  must  be  brought  in  parliament.  In  scire 
facias  on  a  judgment,  against  the  party  or  his  executors,  it  seems 
that  error  lies  in  the  Exchequer  chamber,  tarn  in  redditione  judiciif 
quam  in  adjudicatione  executionis^ ;  but  not  upon  an  award  of 
execution  only^.  Errors  in  yact,  being  examinable  in  the  King's 
Bench,  cannot  legally  be  assigned  in  the  Exchequer  chamber'' :  yet 
if  a  release  of  errors  be  pleaded  in  that  court,  they  may  try  it,  and 
award  a  venire,  under  the  seal  of  the  court  of  Exchequer*. 

We  have  already  seen,  that  a  writ  of  error  does  not  lie  in  the  Ex- 
chequer chamber,  upon  a  judgment  of  the  King's  Bench,  in  an  action 
commenced  by  original  writ ;  because  it  is  not  first  commenced  in 
the  King's  Bench,  but  is  founded  upon  the  original  writ  issuing 
out  of  Chancery''.  And,  for  a  similar  reason,  a  writ  of  error  lies  not 
in  the  Exchequer  chamber,  upon  a  judgment  affirmed  on  error  in  the 
King's  Bench,  but  must  he  brought  in  the  House  of  Lords'.  So, 
where  a  judgment  of  the  King's  Bench  was  affirmed  in  the  Exche- 
quer chamber,  upon  which  the  plaintiff  sued  out  a  scire  facias  in  the 
King's  Bench,  and  had  an  award  of  execution,  and  afterwards  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  chamber,  tarn 
in  redditione  judicii,  quam  in  adjucatione  executionis,  the  court 
held  that  this  writ  of  error  did  not  lie,  and  was  no  supersedeas  of 
execution"".  But  notwithstanding  that  part  of  the  statute  which  ex- 
cepts actions  where  the  Queen  siiall  be  party,  it  has  been  holden  that 
a  writ  of  error  lies  in  the  Exchequer  chamber,  upon  a  judgment  in  an 
action  of  debt  qui  tarn,  upon  the  statute  of  usury". 

a  <2  Rol.  Rep.  434.  h  2  Lev.   38.   1  Vent.  207.  2  Mod.  194. 

b  Moor,  694.  Cro.  Jac.  171.  Com.  Rep.  397. 

c  Cro.  Car.    143.   W.Jon.   194.   Ley,  82.  '  2  Str.  821. 

S.  C.   1  Sid.  143.    i  Vent.  49.  2  Ld.  Rayin.  ''  ^'ile,  98,  and   see    I     Saund.   346.   e. 

954.  (4). 

«*  2  Rol.  Rep.  134.  12    Bulst.    162.    and  see    1    Rol.   Rep. 

«  Yelv.  157.    Cro.   Jac.    171.    Cro.  Car.  264. 

286.  300.  W.  Jon.  323.    1    Ld.  Raym.   98.  >"  I  Salk.  263.   1  Ld.  Raym.  97.  3  Mod. 

but  see  Cro.  Eliz.  730.  contra.  228.  S.  C. 

'  Cro.  Car.  286.  464.  1  Ld.  Raym.  98.  "  Doug.  330.  Lloyd  v.  Skull,  T.  23  Geo. 

8  2  Str.  1102.  AnUr.  287.  S.  C.  III.  K.  B. 
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From  proceedings  on  the  law  side  of  the  Exchequer  in  England, 
a  writ  of  error  lies  into  the  court  of  Exchequer  chamber,  before  the 
lord  chancellor,  lord  treasurer,  and  judges  of  the  court  of  King's 
Bencli  and  Common  Pleas" ;  anil  from  thence  it  lies  to  the  House 
of  Peers'*  :  but  against  decrees  on  the  equity  side  of  the  Exchequer, 
the  aj)peal  is  to  the  House  of  Peers  in  the  first  instance. 

Before  the  union  with  Scotland,  a  writ  of  error  lay  not  in  this 
country,  upon  any  judgment  in  i^'cof/anrf;  because  it  was  a  distinct 
kingdom,  and  governed  by  distinct  laws'^ :  but  it  is  since  given  by 
statute"^,  from  the  court  of  Exchequer  in  Scotland,  returnable  in 
parliament^.  A  writ  of  error  formerly  lay  from  the  King's  Bench 
in  Ireland,  to  the  King's  Bench  in  England,  and  from  thence  to 
the  House  of  Lords  ;  but  now,  by  the  statute  23  Geo.  III.  c.  28.  §  2. 
"  no  writ  of  error  or  appeal  shall  be  received  or  adjudged,  or  any 
"  other  proceedings  had,  by  or  in  any  of  his  majesty's  courts  in  this 
"  kingdom,  in  any  action  or  suit  at  law  or  in  equity,  instituted  in  any 
"  of  his  majesty's  courts  in  the  kingdom  of  Ireland ;  and  all  such 
"  writs,  appeals,  or  proceedings  sl»all  be,  and  they  are  thereby  de- 
"  clared  null  and  void,  to  all  intents  and  purposes."  Since  the  union 
^vith  Ireland,  however,  a  writof  error  lies  from  the  superior  courts  ia 
that  country,  to  the  House  of  Lords. 

No  writ  of  error  can  be  brought  but  on  a  judgment,  or  an  award 
in  nature  of  a  judgment ;  for  the  words  of  the  writ  are,  si  judicium 
redditum  sit^,  &c.  And  hence  it  was  formerly  holden,  that  a  writ 
of  error  could  not  be  brought  />e/o/e  judgment  given  ;  and  if  tested 
before,  it  was  no  supersedeas^ :  But  it  seems  to  be  now  agreed,  that 
a  writ  of  error,  bearing  teste  before  judgment,  is  good,  so  as  the  judg- 
ment be  given  before  the  return  of  it ;  and  this  is  the  usual  course 
for  preventing  execution''.  And  the  allowance  of  it  may  be  served 
before  the  return  of  the  writ  of  inquiry  and  final  judgment'.  Still 
however,  if  the  writ  of  error  be  returnable  before  judgment,  it  may 
be  quashed*^.  And  a  writ  of  error  will  not  lie  on  a  judgment  of  re- 
spondeat ouster,  on  a  plea  to  the  jurisdiction'. 

a  Append.  Chap.  XLIV.  §  16.  f  Co.  Lit.  288.  b.  6  East,  336. 

»>  3  Blac.  Com.  411.  And  see  the  statutes  S  2  Bac.  Abr.  199.  1  Rol.  Abr.  749.  Moor, 

31  Ed.  III.  Stat.  1.  c.  12.   31  Eliz.  c.  1.  IG  461. 

Car.  II.  c.  2.  &  20  Cur.  II.  c.  4.   2  Bac.  Abr.  h  March,  140.   1    Vent.  96.  255.   I  Mod. 

tit.  Error.  1.  3.   Man.  Ex.  Pr.  478,  &,c.  112.  3  Keb.  308.  S.  C.  1  Str.  632.  1  Durnf. 

c  Show.  P.  C.  33.  &  East,  279. 

d  6  Ann.  c.  26.  §  12.  And  see  the  statute  '  Per  Cur.  T.  25  Geo.  III.  K.  B. 

48  Geo.  III.  c.  151.  concerning  appeals  to  ''  2  Ld.  Raym.    1179.    1531.  2  Str 

the  House  of  Lords,  from  the  court  of  Ses-  891. 

sion  in  Scotland.  '  Hodgion  v.  Milks,  E.  26  Geo.  IIL  N 

«  Append.  Chap.  XLIV.  §  17.  per  Bul'.sr,  J. 
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After  judgment,  twenty  years  are  allowed  for  bringing  a  writ  of 
error :  And,  by  the  statute  10  &  11  JV.  III.  c.  14.  "  no  judgment  in 
**  any  real  or  personal  action,  shall  be  reversed  or  avoided,  for  any 
■"  error  or  defect  therein,  unless  the  writ  of  error  be  brought,  and 
*'  prosecuted  with  effect,  within  twenty  years  after  such  judgment 
"  signed,  or  entered  of  record."  This  statute  has  the  usual  excep- 
tions, in  favour  of  infants, yeme  coverts,  persons  non  compos  mentis, 
imprisoned,  or  beyond  the  seas.  And  the  court  on  motion  would  not 
quash  a  writ  of  error,  though  brought  twenty  nine  years  after  the 
judgment;  for  this  would  be  to  deprive  the  party  of  the  benefit  of 
replying  the  exceptions  in  the  s(atute^ 

A  writ  of  error,  like  a  scire  facias,  is  considered  as  a  new  action  : 
and  therefore,  upon  bringing  it,  the  defendant  in  the  original  action 
may  change  his  attorney,  without  obtaining  a  judge's  order  for  that 
purposed  To  obtain  a  writ  of  error,  application  must  be  made  by  the 
attorney,  to  the  cursitor  of  the  county  where  the  venue  was  laid  in  the 
original  action ;  who  will  make  out  the  writ  in  ordinary  cases,  as  a 
matter  of  course,  upon  a.  pnecipe'^  or  note  of  instructions,  containing 
the  names  of  the  parties,  the  nature  of  the  judgment,  the  court 
wherein  it  was  given,  and  the  time  when  the  writ  is  intended  to  be 
returnable.  In  parliament,  these  must  be  a  warrant  for  the  writ  of 
error  from  the  crown,  which  is  procured  by  the  cursitor''  ;  and,  when 
it  is  against  the  king,  tlie  Jiat  of  the  attorney  general  must  be  ob- 
tained, upon  a  petition,  setting  forth  the  errors  intended  to  be  as- 
asigned,  accompanied  with  a  certificate  from  counsel,  that  they  are 
real  errors.  This  practice  was  anciently  used%  as  a  mark  of  decency 
and  respect ;  and  though  it  appears  to  have  been  laid  aside  in  the 
time  of  the  usurpation',  yet  it  has  since  been  revived. 

The  writ  of  error,  which  is  subject  to  the  stamp  duty  of  twenty 
shillings^,  runs  in  the  king's  name  ;  and,  on  a  judgment  recovered  in 
the  King's  Bench,  the  writ  of  error,  whether  it  be  returnable  in  the 
Exchequer  chamber''  or  in  Parliament',  is  directed  to  our  right  trusty 
and  well  beloved  Sir  Charles  Abbott,  Knight,  our  chief-justice 
assigned  to  hold  pleas  in  our  court  before  us^ ;  unless  it  be  a 
writ  of  error  coram  nobis,  and  then  it  is  directed    to  our  justices 

»  2  Str.  837.  II.    §  HI.  55  Geo.   III.  c.  184.  Sched.  Part 

b  7  Duinf.  &  East,  337.  Anle, 89.  II.  §111. 

«  Append.  Chap.  XLIV.  §  1,  8.  II.  »>  Append.  Chap.  XLIV.  §  12. 

•>  Imp.  K.  B.703.  »  Lil.  Ent.  334.  Append.  Chap.  XLIV.  § 

•Sav.  131.  13,14,15. 

f  1  Salk.  264.  k  L.  P.  E.    167.   Lil.  Ent.  213.   Append. 

g  Stat.  48  Geo.  III.  c.  149.  Sched.  Part      Chap.  XLIV.  §  12. 
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assigned  to  hold  pleas  before  «s%  or,  if  a  writ  of  error  coram  vobis, 
io  our  justices  of  the  bench.  On  a  jiulg'ment  recovered  in  the 
Coraraon  Pleas,  the  writ  of  error  is  directed  to  our  right  trusty  and 
well  beloved  Sir  Robert  Dallas  Knight,  our  chief  justice  of  the 
bench^ ;  unless  it  be  to  reverse  a  fine  levied  in  that  court,  in  which 
case  the  writ  of  error  is  directed  to  the  Chirographer,  for  the  tran- 
script of  the  note  of  the  fine,  and  writ  of  covenant' ;  or  to  the  custos 
brevium,  for  the  transcript  of  the  Joot  of  the  fine*^.  On  a  judgment 
in  the  Exchequer  of  Pleas,  the  writ  of  error  is  directed  to  our  trea- 
surer,  and  barons  of  our  Exchequer^ ;  for  though  the  barons  only 
are  judges,  yet  the  treasurer,  together  with  them,  hath  the  custody  of 
the  records  of  the  court^.  On  a  judgment  in  the  county  palatine  of 
Lancaster,  the  writ  of  error  is  directed  to  the  Chancellor,  or  his 
deputy,  commanding  him  that  he  give  in  charge  to  the  justices  at 
Lancaster,  that  they  send  to  him  in  his  Chancery,  the  record,  &c. 
and  the  writ  which  came  to  them  thereupon,  and  that  he  transmit  the 
record?,  &c.  And,  on  judgments  in  inferior  courts,  the  writ  of  error 
should  be  directed  to  the  judges  before  whom  the  judgment  was 
given**. 

In  point  of  form,  the  body  of  the  writ  of  error,  when  returnable  in 
the  King's  Bench,  on  a  judgment  of  the  Common  Pleas,  runs  thus  : 
"  Because  in  the  record  and  process,  and  also  in  the  giving  of  judg- 
ment, in  a  plaint  which  was  in  our  court,  before  you  and  your  com- 
panions, our  justices  of  the  Bench,  by  our  writ,  between  A.  B.  and 
C.  D.  late  of,  &c.  of  a  plea  of,  &c.  (describing  the  nature  of  the 
action,)  manifest  error  hath  intervened,  to  the  great  damage  of  the 
said  C.  D.  as  from  his  complaint  we  are  informed;  we  being  willing 
that  the  error,  if  any  there  be,  should  in  due  manner  be  corrected,  and 
full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  that  if  judgment  be  thereupon  given,  then  you  do 
distinctly  and  openly  send  to  us,  under  your  seal,  the  record  and 
process  aforesaid,  with  all  things  touching  the  same,  and  this  writ,  so 
that  we  may  have  them  on,  &c.  (a  general  return  day,)  wheresoever 
we  shall  then  be  in  England,  that  the  record  and  process  aforesaid 
being  inspected,  we  may  cause  to  be  further  done  thereupon,  for 
correcting  that  error,  what  of  right  and  according  to  the  law  and 

«  Lil.  Ent.  220.  231,  2.    Append.  Chap.  e  Appci.d.  Chap.  XLIV.  §  16. 

XLIV.   §  2,  3,  4.  f  4  Inst.  105.  Sav.  35,  6.    Bac.  Abr.  tit. 

b  L.  P.  E.  G7,  S.  78,  9.  Lil.  Ent.  222.  268.  Error,  I.  3. 

Append.  Chap.  XLIV.  §  5.  9,  10.  S  2  Cromp.  344.  Append.  Chap.   XLIV. 

c  Lil.  Ent.  280.  §  7. 

^  Id.  282.  *>  Godb.  44.  Append.  Chap.  XLIV.  §  6. 
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custom  of  England,  oujjht  <o  be  done.''"  This  writ  consists  of  two 
parts  ;  first,  a  certiorari  to  remove  the  record,  and  secondly,  a 
commission  to  examine  it''.  But  in  a  writ  of  error  coram  nobis  or 
vobis,  the  certiorari  part  being  unnecessary,  is  omitted,  and  the  writ 
contains  only  a  commission  to  examine  errors'^.  On  a  judgment  in 
an  inferior  court,  the  writ  of  error  begins  by  reciting  that  "  in  the 
record  and  process,  &c.  in  a  plaint  which  was  before  you,  in  the  court 
of,  &c.  without  our  writ,  between,  &c.  manifest  error  hath  intervened, 
&c. ;  and  it  is  made  returnable  on  a  general  return  day,  wheresoever. 

When  the  writ  of  error  is  returnable  in  the  Exchequer  chamber, 
it  begins  by  reciting  the  statute  27  Eliz.  c.  8.  and  brings  the  case 
within  that  statute,  by  stating  that  the  error  in  no  wise  concerns  the 
king,  or  the  jurisdiction  of  the  court  of  King's  Bench,  or  any  want  of 
form  in  any  writ,  &c^  In  the  House  of  Lords,  the  writ  of  error 
differs  in  point  of  form,  accordingly  as  it  is  brought  on  a  judgment 
originally  given  in  the  court  of  King's  Bench^,  or  on  a  judgment 
affirmed  there^,  or  in  the  Exchequer  chamber**.  And  when  the  error 
is  supposed  to  be  as  well  in  giving  the  judgment,  as  in  awarding 
execution  thereon,  the  writ  of  error  is  said  to  be  tam  quam,  or,  in  the 
words  of  the  writ,  tam  in  redditione  judicii,  qiiam  in  adjudicatione 
executionis' . 

The  writ  of  error  should  regularly  agree  with  the  record,  in  the 
names  and  description  of  the  parties,  and  nature  of  the  cause  of 
action:  and  therefore,  if  the  parties  be  mis-named  in  the  writ  of  error'', 
or  it  be  sued  out  by  one  of  several  parties  only',  or  the  party  suing  in 
the  Exchequer  be  described  as  the  "  hinges  debtor^''  when  in  fact  he 
had  proceeded  on  a  capias  of  privilege"",  it  will  not  operate  as  a 
supersedeas,  or  stay  of  execution.  So,  if  a  writ  of  error  be  sued  out 
and  allowed  on  a  judgment  in  an  action  of  covenant,  describing  it  as 
a  plea  of  trespass  on  the  case,  whereupon  the  record  is  transcribed, 
that  it  seems  is  no  supersedeas  ;  although  the  plaintiff,  after  notice  of 
the  allowance  of  the  writ  of  error,  give  a  rule  to  transcribe,  and  sue 
out  two  writs  of  scire  facias  quare  executionem  non". 

The  teste  of  the  writ  of  error  is  the  day  of  suing  it  out ;  and  need 
not  be  on  a  seal  day°.     In  the  King's  Bench,  it  is  returnable  ubicun- 

a  Append.  Chap.  XLIV.  §  9,  10.  '  2  Sir.   1055.    Cas.    temp.    Hardvv.  345. 

b  1  Str.  607.  S.  C. 

c  Append.  Chap.  XLIV,  §  'i,  3,  4,  5.  ^  2  Smith  R.  259. 

d  Id,  §  6.  '  Anle.  1189,  90. 

e/rf.  §  12.  "•  1  Price,  312. 

f  Id.  §  13.  n  5  Taunt.  82. 

B  /</.  §  14.                                     ,  "1  New  Rep.  C.  P.  296. 

h  Id.  §  15. 
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que,  &c.  on  the  first  or  last  general  return  of  the  term" :  In  the  Ex»- 
chequer  chamber,  it  is  returnable  before  the  justices  of  the  Common 
bench,  and  barons  of  the  Exchequer  of  the  degree  of  the  coif,  in  the 
Exchequer  chamber,  on  a  particular  return  day*' :  In  the  House  of 
Lords,  when  the  parliament  is  sitting,  the  writ  of  error  is  made  re- 
turnable before  the  king  in  his  present  parliament,  immediate,  or 
without  delay;  because  that  court,  during  the  session  of  it,  is  sup- 
posed to  sit  continually,  and  has  no  vacation,  and  it  is  for  the  honour 
of  that  high  tribunal  to  be  immediately  attended,  that  they  may  do 
the  speedier  justice^ :  After  a  prorogation,  the  writ  of  error  is  return- 
able before  the  king  in  his  parliament,  at  the  next  session'^ ;  or,  after 
a  dissolution,  at  the  next  parliament,  specifying  the  day  when  it  is  to 
beholden*:  And  it  is  necessary,  in  all  cases,  that  there  should  be 
fifteen  days  between  the  teste  and  return  of  a  writ  of  error. 

The  writ  of  error  being  made  out,  is  sealed  in  Chancery,  either  on 
a  general  seal  day,  or,  which  is  somewhat  more  expensive,  at  a 
private  seal  ;  and  after  being  obtained  from  the  cursitor,  it  should  be 
taken  to  the  clerk  of  the  errors  of  the  court  in  which  the  judgment 
was  giveuf,  or,  in  the  Exchequer  of  Pleas,  to  one  of  the  clerks  of  the 
chief  barons,  who  will  allow  the  same,  on  being  paid  his  fees,  and 
make  out  a  certificate  or  note  of  the  allowance'* ;  a  copy  of  which 
should  be  served  on  the  attorney  for  the  defendant  in  error  :  This  is 
usually  done  at  the  time  of  taxing  costs,  and  at  the  same  time,  the 
original  certificate  should  be  shewn  him.  The  writ  of  error  coram 
nobis  is  allowed  by  the  master,  in  open  court' ;  and  the  rule  of  al- 
lowance'' being  drawn  up  by  the  clerk  of  the  rules,  a  copy  of  it  is 
served  on  the  attorney  for  the  defendant  in  error. 

A  writ  of  error,  sued  out  before  final  judgment,  continues  in  force 
during  the  whole  term  in  which  it  is  returnable' :  and  if  final  judg- 
ment be  signed  at  any  time  during  that  term,  it  is  a  supersedeas  or 
stay  of  execution,  from  the  time  of  signing  it"  ;  provided  bail,  when 
requisite,  be  put  in  thereon,  within  four  clear  days  after  final  judg- 
ment is  signed".     It  even  seems,  that  a  writ  of  error  may  operate  as 

aL.  P.  E.  33.  i  L.   P.    E.  77.  but   see  2    Cromp.  394. 

l>  Id.  167.  Lil.  Ent.  213.  wliere  it  is  said,  that  tliis  writ  may  be  al- 

0  Lil.  Et)t.  248.  234.  lowed  in  vncalion,  by  the  secondary. 

^  Id.  292.  ^  Append.  Chap.  XLIV.  §  19. 

*  1  Vent.  31.  266.   1  Mod.  106.  '  Barnes,   196,  7,  8,  5  East,   145.  1  New 

t  R.  E.  36  Car.  II.  K.  B,  and  see  R.  T.       Rep.  C.  P.  298. 

20  Car.  I.  K.  B.  ™  1  Str.  632.  and  see  2  Bos.  &  Pul,  137. 

E  R.  T.   26   &.  27   Geo.  II.  §  2.  in  Stac.  »  2  Str.  781.  1  Duinf.  and  East,  279.  4 

Man.  Ex,  Append.  209.  Durnf.  &  East,  121.  4  Price,  289. 

'' Append.  Chap.  XLIV.  §  18. 
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a  stay  of  proceedings,   though   sued  out  before  interl<jcutory  jnds;- 
ment" :  And  the  court  of  King's  Bench  have  gone  so  far,  that  if  a 
writ  of  error  be  sued  out,  and  the  plaintiff  do  not  sign  final  judgment 
till  a  subsequent  term  after  the  return  of  the  writ,  in  order  to  avoid    ' 
the  effect  of  it,  and   then  take  out  execution,  they  will  set  it  aside''. 
In  the  Common  Pleas,  if  a  writ  of  error  be  returnable  on  the  essoin- 
day  of  the  term,  the  judgment  will  be  removed  thereby,  provided  it 
be  signed  at  any  time  afterwards,  during  the  same  term*^ :  And  where 
the  plaintiff's  attorney,  after  writ  of  error  brought,  artfully  delayed 
signing  final  judgment  till   the  writ  of  error   was  spent,  and   then 
brought  an  action  of  debt  upon  the  judgment,  that  court  ordered  the 
proceedings  in   the    action  upon  the  judgment  to  be  stayed,    and    a 
new  writ  of  error  to  be  brought  at  the  plaintiff's  attorney's  expense*^. 
But  if  a  writ  of  error  be  sued  out  before  final  judgment,  and  the  al- 
lowance  not  served  until  after  the  writ  of  error  is  spent,  the  plaintifT 
in  that  court  may  afterwards  regularly  sign   final  judgment' :  Aiul   if 
the  plaintiff,  after  obtaining  a  verdict  in  ejectment,  sue  out  a  writ  of 
habere  Jacias  possessionem,  without  waiting  to  tax  his  costs,  the 
defendant's  writ  of  error,  we  have  seen*^,  will  not  operate  as  a  super- 
sedeas. 

After  final  judgment,  and  before  execution  executed,  a  writ  of 
error  is,  generally  speaking,  a  supersedeas  of  execution  from  the  time 
of  its  allowance^,  provided  bail  be  put  in  and  perfected  in  due  time''; 
and  the  allowance  is  notice  of  itself :  Or  if  the  plaintiff,  before  the 
allowance,  have  notice  of  the  writ  of  error  being  sued  out,  and  de- 
livered to  the  clerk  of  the  errors,  it  is  from  the  time  of  that  notice  a 
supersedeas^.  But  a  writ  of  error  is  no  supersedeas  of  execution, 
unless  bail  in  error  be  put  in,  and  notice  thereof  given,  within  the 
time  limited  by  the  rules  of  the  court'.  And  in  order  to  bring  the  at- 
torney into  contempt,  for  proceeding  after  the  allowance,  he  must  have 

a  2  Maule  &  Sel.  334.  And  for   the   evidence   of  the  allowance  of 

b  Howslon  V.  Howslon,    T.   25  Geo.  III.  the  writ  of  error,  see  3  Moore,  85.  88,  9. 

K,  B.    1    Durnf.    &  East,  280.   but   see    1  •»  2  Sir.  781.  1  Durnf.  &  East,  279.  ^'J/.r, 

Chit.  Rep.  ]'24.  574.  and  see  R.  E.  36  Car.  II.   K.  B.  R.  M. 

c  Barnes,  198.  28  Car.  II.  C.  P.  4  Price,  289.  2  Chit.  Rep. 

d  Id.  230.  J  06. 

e  3  Taunt.  3S4.  '  1  Salk.   321.    1  Durnf.  &  East,   280.  1 

t  Ante,  1031.  1080.  Chit.  Rep.  238.  241.  3  Moore,  83.  1  Gow, 

g  1  Vent.  31.    I  Salk.  321.    Willes,  271.  6G.  S.  C. 

Barnes,  205.  S.  C  /(/.  209.  376.  1  Biir.  340,  ''   1  Salk.  321.  6  Mod.  130.  2  Ld.  Raym. 

1  Durnf.  &  East,  280.    1  Bos.    &  Put.  478.  1260.    S.  C.  Say.  Rep.  51.    and  see  R.  E. 

2  Bos.   &  Pul.    370.    2  East,  439.    Hague  36  Car.  II.   K.  B.  R.  M.  28  Car.  II.  C.  P. 
Gent,  one,  »;c.  v .  E,  45  Geo.  III.  K.  Barnes,  205.  209. 

B.  5  Taunt.  204.  4  Price,  289.  3  Moore,  •  2  Dowl.  &  Ryl.  85. 

83.  1  Gow,  66.  S.  C.  1  Chit.  Rep.  238.  241. 
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had  actual  notice*.  Where  the  defendant  however  had  wilfully  con- 
cealed thejssuing  of  the  writ  of  error  from  the  plaintiff,  the  court  of 
King's  Bench  set  aside  an  execution  afterwards  issued,  without  costs, 
and  made  the  defendant  undertake  that  no  action  should  be  brouffht''. 
And  where  the  defendant  had  applied  to  a  judge  in  vacation,  to  set 
aside  the  plaintiff's  execution  for  irregularity,  on  a  ground  which  the 
judge  over-ruled,  and  afterwards  apj)lied  to  the  court  to  set  aside  the 
execution,  on  the  ground  that  he  had  before  brouglit  a  writ  of  error, 
the  court  lield,  that  this  fact  not  having  been  communicated  to  the  judge 
on  the  former  application,  the  defendant  was  now  too  late  to  take  ad- 
vantage of  the  irregularity^  In  the  Exchequer  of  Pleas,  a  writ  of 
error  is  a  supersedeas  of  execution,  from  the  time  of  giving  notice  of 
the  allowance,  to  the  plaintiff  in  the  action,  or  his  attorney  or  clerk  in 
court**.  And  it  is,  generally  speaking,  so  absolutely  a  supersedeas, 
that  after  it  is  allowed,  the  plaintiff  cannot  take  out  a  capias  ad 
satisfaciendum  agair)st  the  principal,  and  get  it  returned  non  est 
inventus,  in  order  to  proceed  against  the  bail^ ;  nor,  if  the  capias  ad 
satisfaciendum  be  sued  out  before,  can  the  plaintiff  call  for  a  return 
of  it,  after  the  allowance  of  a  writ  of  error*^,  even  though  it  has  pre- 
viously lain  four  days  in  the  office? :  but  in  such  case,  the  capias  ad 
satisfaciendum  may  be  returned,  so  as  to  fix  the  bail,  after  the  writ 
of  error  is  determined**. 

If  the  defendant  bring  a  writ  of  error,  after  which  the  plaintiff^ 
as  l»e  may,  bring  an  action  of  debt  on  the  judgment,  and  re- 
cover, he  cannot  sue  out  execution  on  the  second  judgment,  in  the 
King's  Bench,  till  the  writ  of  error  be  determined' :  But  where, 
several  years  having  elapsed  after  judgment  obtained,  the  plaintiff 
brought  an  action  upon  the  judgment,  and  after  judgment  signed  in 
that  action,  the  defendant  sued  out  a  writ  of  error  upon  the  first  judg- 
ment, the  court  of  King's  Bench  held,  that  the  plaintiff  might  not- 
withstanding take  out  execution  on  the  second  judgment*".  So,  in 
the  Common  Pleas,  the  plaintiff  may  take  out  execution  on  the  second 
judgment,  notwithstanding   the   writ  of   error,  unless  the  defendant 

a  I    Salk.    521.    1    Diirnf.  &  East,  <2S0.    1  ^  2   Str.    118G.   1  Wi!s.    ^6.  S.  C.   1  East, 

Bur.  340.   Barnes,  376.   1  Gow,  68.  n.  662.  and  see   1   Barn.  &    Aid.    676.    Ante, 

b  1  Chit.  Rep.  238.  352. 

c  2  Barn.  &  Aid.  373.   1  Chit.  Rep.  124.  fe  3  Durnf.  &  East,  390. 

S.  C.  ^  I  Wils.  269.  but  see  Barnes,  83.  contra. 

d  R.  T.  26  &   27  Geo.   IT.  in  Scac.  Man.  '  3   Durnf.    &    East,  643.   4  Bur.    2454. 

Ex.  Append.  209,  10.  4  Price,  289.  S.  P.  Ante,  576. 

e  2  Str.    867.    Fitzgib.  175.   1    Barnard.  «  3  Barn.  &  Aid.  275.  and  see  1  Str.  526» 

K.  B.  334.  2  Ld.  Raym.   1567.  S.  C.  and  accord. 
see  Barnes,  83.  2  New  Rep.  C.  P.  458. 

4  I 


1202  OF    ERROR. 

move  to  stay  the  proceedings'* :    And,  in  that  court,  the  allowance 
of  a  writ  of  error,    on    a  judgment    by  nil  dicit,   is  so  entirely  a 
supersedeas  to  a  subsequent  writ  of   execution,  that   if  it  be  sued 
out  and  returned  pending  a  writ  of   error,   all  proceedings  thereon 
against  the  bail  may  be  set  aside  upon   motion"^.     In  the  House  of 
Lords,    it    has    been  determined,  that  taking  out  execution  against 
the  bail  below,  pending  a  writ  of  error  in   parliament,  is  a  contempt, 
and  breach  of   privileged      But   when    it   is  apparent  to  the  court, 
that  a  writ  of  error  is  brought  against  good  faith*^,  or  for  the  mere 
purpose  of  delay%  or  it  is  returnable  of  a  term  previous  to  the  signing 
of  final  judgraentf,  or  bail  when  requisite  is  not  put  in  and  perfected 
in  due  time§,  it  is  not  a  supersedeas.     And  the  court  will  stay  the 
proceedings,   pending   a    writ   of  error,    on    a  judgment  of  nonsuit^ 
unless  there  be  some  declaration  of  the  party,  or  his  attorney,  that  the 
writ  of  error  was  brought  for  delay** :  When  that  is  the  case,  the 
court,   on  an   affidavit  oF  the  circumstances,    which    in  the   King's 
Bench    may   be  sworn   before  judgment    signed',     will    permit    the 
plaintiff  to  take  out  execution,  notwithstanding  the  writ  of  error.     But 
the  latter  court  will  not  permit  execution  to  be  taken  out,   pending 
a  writ  of  error  in   parliament,  on  the  ground  that  the  writ  of  error  is 
brought  for  delay,  merely, because  the  defendant  suffered  judgment  to 
be  affirmed  in  the  Exchequer  chamber,  without  any  objection'^ :  And 
they  will  not  infer  that  a  writ  of  error  was  brought   for  delay,  be- 
cause it  was  sued  out  before  final  judgment  signed' ;  nor  can  execu- 
tion be  taken  out,  in  tlie  Common    Pleas,   because  the  defendant's 
attorney  has  declared  that  the  debt  would  be  settled,  and  that  time 
was  all  the  defendant  wanted"*.     So,  leave  was   refused  to  take  out 
execution,  notwithstanding  a  writ  of  error,  where  it  did  not  appear 
but  that  the  declaration  of  the  defendant,  that  he  would  sue  out  a  writ 
of  error  and  delay  the  plaintiff,  was  made  before  any  action  pending": 
And  a  mere  threat  of  bringing  a  writ  of  error  for  delay,  uttered  six 
months  before  the  writ  of  error  sued  out,  was  not  deemed  sufficient  to 
entitle  the  plaintiff  below  to  execution,  pending  the  writ  of  error". 

a  Barnes,  202,  3.   Willes,    183,  4.  AnU;  S2  Dunif.  &  East,  4-i. 

576.  h  5  Duriif.  &   East,  G69.  2  Dowl.  &  Ryl. 

''  2  Blac.  Rep.  1183.  208.    K.    B.  Bishop  v.  Fry,  T.  2   Geo.  IV. 

c  1  P.  Wms.  685.  C.   P.   accord,   but  see    1    H.    Blac.  432.  4 

•^  2  Durnf.  &  East,  183.  and  see  8  Taunt.  Durnf.  &  East,  436.  serrib.  contra.  An(e,515. 

434.  i  4  Maule  &  Sel.  331. 

e  4  Durnf.  &  East,  436.  2    H.  Blac.  30.  ^  G  Durnf.  &  East,  400. 

Per  Cur.  E.  44  Geo.  III.  K.  B.  2  Maule  &  »  5  East,  145. 

Sel.  474.  476.  1  Barn.  8c  Cres.  237.  j^nte,  m  i  New  Rep.  C.  P.  307. 

574,5.  °  4  Maule  &  Sel.  331. 

f  Barnes,  197,  8.  07  Taunt,  537.  1  Moore,  253,  S.  C. 
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An  execution,  being  an  entire  thing,  cannot  be  superseded  after  it 
is  once  begun  :  Tlierefore,  if  a  writ  of  execution  be  executed  before 
a  writ  of  error  allowed  or  notice,  it  may  be  returned  afterwards  ;  and 
the  utmost  length  of  time  the  law  allows  for  executing  a  writ,  is  the 
day  whereon  it  is  returnable;  and  it  is  not  executable  any  longer 
that  day  than  the  court  sits  :  So  long  as  it  is  executable,  but  not 
executed,  the  allowance  of  a  writ  of  error  is  a  supersedeas,  but  not 
afterwards^  Judgment  in  a  cause  was  signed  on  the  30th  of  April, 
and  the  plaintiff  on  that  day  sued  out  a  writ  of  fieri  facias  :  after- 
wards a  writ  of  error  was  allowed,  and  served  on  the  agent  in  town 
on  the  3d  of  May,  and  on  the  plaintiff's  attorney  in  the  country  and 
under-sheriff  on  the  5tfi  of  May  ;  the  sheriff  entered  on  the  same 
day,  but  after  notice  of  the  allowance  of  the  writ  of  error :  No  bail 
in  error  was  put  in  ;  and  the  court  of  King's  Bench  upon  that  ground 
held,  that  the  writ  of  error  became  an  absolute  nullity,  and  was  no 
supersedeas  or  stay  of  execution  :  But  they  said,  that  if  the  writ  of 
error  had  been  followed  up  immediately,  by  the  plaintiff  in  error  re- 
gularly putting  in  bail,  it  would  have  operated  as  a  supersedeas. 
The  party  therefore  taking  out  execution,  after  the  allowance  of  a 
writ  of  error,  and  before  bail  put  in,  does  it  at  his  peril ;  for  if  the 
writ  of  error  be  regularly  followed  up  by  bail,  the  execution  will  be 
set  aside*". 


I  shall  next  proceed  to  inquire,  in  what  cases  bail  is  requisite  on 
a  writ  of  error  ;  and  when,  where,  and  how  it  should  be  put  in, 
excepted  to,  and  justified.  No  bail  in  error  was  required  at  common 
law  ;  so  that  the  defendant,  by  bringing  a  writ  of  error,  might  have 
delayed  the  plaintiff  of  his  execution,  without  giving  any  security, 
either  for  the  prosecution  of  such  writ,  or  for  the  payment  of  the 
debt  or  damages  recovered  by  the  former  judgment,  in  case  it  should 
be  affirmed,  or  the  writ  of  error  should  be  discontinued,  or  the  plain- 
tiff in  error  rtonsuited  therein.  The  inconvenience  of  this  was  very 
early  felt ;  and  in  order  to  guard  against  it,  the  court  of  King's 
Bench,  so  long  ago  as  in  the  reign  of  Henry  the  seventh",  would  not 
allow  a  writ  of  error  in  parliament,  until  some  error  was  shewn  to 
them  in  the  record,  lest  it  should  be  brought  on  purpose  to  delay 
execution :  And,  with  a  like  view,  it  was  ordered  by  the  justices  of 
the  Common  Pleas,  in  the  reign  of  Queen  Elizabeth,  that  "  the  clerk 

*1    Salk.    321.    and    see    1    Vent.  255.  i*  2  Duruf.  &  East,  45. 

Willes,  271.  Barnes,  205.  S.  C.  3  Moore,  <=  1  Hen.  VIl.  19.  1  Vent.  266. 

83.  1  Gow,  C6.  S.  C. 
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of  the  treasury  for  the  time  being  sboukl  not  make  a  supersedeas 
upon  any  writ  of  error,  to  reverse  or  affirm  any  judgment  given  in 
that  court,  upon  any  verdict,  demurrer  in  law  or  confession,  until 
some  manifest  or  pregnant  error  therein  should  he  notified  by  the 
party  that  sued  the  writ  of  error,  or  some  of  his  counsel,  unto  the 
justices  of  the  bench,  or  to  one  of  them  at  the  least^" 

And,  still  further  to  avoid  unnecessary  delays  of  executions,  it  is 
enacted  by  the  statute  3  Jac.  I.  c.  8.  (made  perpetual  by  3  Car  I. 
c.  4.  §  4.)  that  "  no  execution  shall  be  stayed  or  delayed,  upon  or  by 
"  any  writ  of  error,  or  supersedeas  thereupon  to  be  sued,  for  the 
"  reversing  of  any  judgment  in  any  action  or  bill  of  debt,  upon  any 
"  single  bond  for  debt,  or  upon  any  obligation  with  condition  for  the 
"  payment  of  money  only,  or  upon  any  action  or  bill  of  debt  for 
"  rent,  or  upon  any  contract,  sued  in  any  of  the  courts  of  record 
"  at  \Vestm,inster,  or  in  the  counties  palatine  of  Chester,  Lan- 
"  caster  or  Durham,  or  the  courts  of  great  sessions  in  Wales;  nor 
"  (by  the  19  Geo.  III.  c.  70.)  for  the  reversing  of  any  judgment 
"  given  in  any  inferior  court  of  record,  where  the  damages^  are 
"  under  ten  pounds,  (since  extended  to  fifteen  pounds,  by  the  statute 
"  51  Geo.  III.  c.  124.  §  3. ;)  unless  the  person  or  persons  in  whose 
"  name  or  names  such  writ  of  error  shall  be  brought,  with  two  suffi- 
"  cient  sureties,  such  as  the  court  wherein  the  judgment  is  given 
"  shall  allow  of,  shall  first  be  bound  unto  the  party  for  whom  the 
"  judgment  is  given,  by  recognizance  to  be  acknowledged  in  the 
"  same  court,  in  double  the  sum  adjudged  to  be  recovered  by  the 
"  former  judgment,  to  prosecute  the  said  writ  of  error  with  effect, 
"  and  also  to  satisfy  and  pay,  if  the  said  judgment  be  affirmed,  or  the 
*'  writ  of  error  nonprossed,  all  and  singular  the  debts  damages  and 
"  costs  adjudged  upon  the  former  judgment,  and  all  costs  and 
"  damages  to  be  awarded  for  the  delaying  of  execution." 

This  statute  is  confined  to  the  particular  actions  enumerated  there- 
in ;  and  does  not  extend  to  actions  on  the  case  upon  bills  of  ex- 
change%  &c. ;  but  it  extends,  in  the  actions  specified,  to  all  manner  of 
judgments,  whether  by  default,  upon  demurrer,  or  nul  tiel  record,  as 
well    as  after  verdict.      In    actions  of  debt   on   bond,    conditioned 

»  R.  E.  23  Eliz.  C.  P.  and  see  R.  M.  6  &  bringing  writs  of  error  for  the  mere  purpose 

1  Eliz.  C.  P.    2  Wils.   144.     If  this  rule  of  delay, 

were  still  acted  under,  and  some  such  rule  !>  2u.  as  to  the  damages  here  referred  to  ; 

were  made  in  the   King's  Bench,  or  if  the  whether  they  are  the  damages   laid  in  the 

defendant,   upon  suing  out  a  writ  of  error,  declaration,  or  the  damages  recovered  ;   and 

were  obliged  to  bring    the   debt  and  costs  if  the  latter,  whether  they  are  with  or  with- 

into  court,  it  might  have  a  tendency  to  pre-  out  costs  ? 
▼ent  the  practice,  that  too  often  prevails,  of  *^  2  Keb.  234. 
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for  the  payment  of  money  only,  the  statute  has  been  construed  to 
extend,  not  only  to  cases  where  the  sura  was  originally  certain,  and 
payable  absolutely  by  the  condition,  without  referring  to  any  other 
instrument,  but  also  to  cases  where  the  sura  was  originally  uncertain, 
but  afterwards  reduced  to  a  certainty  ;  as  debt  on  bond,  conditioned 
for  the  payment  of  so  much  money  as  J.  S.  should  declare  to  be  due 
on  an  account* ;  or  on  a  bottomree  bond,  by  which  the  money  was 
l)ayable  upon  a  contingency,  which  has  happened'';  or  where  the 
bond  was  conditioned  for  the  payment  of  a  sum  of  money  mentioned 
in  certain  indentures^  &c.  And  in  debt  for  the  non-payment  of 
mortgage  money,  it  is  clear  that  the  mortgage  deed,  containing  a 
covenant  for  repayment  of  the  money,  is  a  contract,  upon  which  bail 
in  error  is  necessary,  within  the  meaning  of  the  statute*^. 

But  the  statute  does  not  extend  to  actions  of  debt  on  bond,  con- 
ditioned for  the  performance  of  covenants^,  or  of  an  award,  &c.  even 
though  one  of  the  covenants  be  for  the  payment  of  money,  and  the 
action  be  brought  for  the  non-performance  of  that  covenant^  And 
bail  in  error  is  not  necessary  in  debt  on  bond,  conditioned  for  the 
payment  of  money,  and  also  for  performing  the  covenants  in  a 
mortgage  deed^.  So,  a  bond  conditioned  to  keep  the  plaintiff  harmless 
from  the  payment  of  an  annuity,  and  from  all  actions,  suits,  damages 
and  costs,  which  should  be  brought  against  him,  or  that  he  might 
sustain  by  reason  of  the  non-payment  thereof,  is  not  a  bond  for  the 
payment  of  money  only,  within  the  meaning  of  the  above  statute  ;  and 
consequently,  upon  error  brought  to  reverse  a  judgment  obtained  in 
an  action  on  such  bond,  bail  in  error  are  not  required**.  In  an  action 
of  debt  on  bond  conditioned  for  the  performance  of  covenants,  if  the 
defendant  let  judgment  go  by  default,  without  craving  oyer  of  the 
condition,  and  after  bring  a  writ  of  error,  it  is  said  that,  in  the  King's 
Bench,  he  must  put  in  bail  thereon  ;  because  it  does  not  appear  to 
the  court  upon  the  record,  that  the  condition  was  for  performance  of 
covenants'.  But,  in  the  Common  Pleas,  the  matter  of  bail  is  ex- 
aminable by  the  court ;  and  they  will  inspect  the  condition  of  the 
bond,  in  order  to  see  whether  or  not  it  is  for  the  payment  of  money^ 
In  debt  on  a  general  bond  of  indemnity,  bail  is   not  required,   on 

a  1   Lev.  117.  1  Keb.  613.  S.  C,  i  Cartli.    '2S.   1  Show.    14.  S.  C,    '2  Keb. 

»>  1  Str.  476.  and  see  6  Mod.  38.  but  see  151.  S.  l\ 

1  Show,  14.  Coaib.  105.   S.  C.  7  Duruf.    &  e  10  East,  407. 

East,  450.  ^  1  Barn.  &  Cres.  316.  2  Dowl.   &   Ryl. 

c  2  Str.  959.  2  Barnard.  K.  B.  389.  Ke-  549.  S.  C. 

lynge,  181.  S.  C.  Barnes,  78.  98.  '  2  Cromp.  363. 

^  3  Taunt.  383.  ''  Barnes,  72.  Pr.  Reg.  184.  and  see  Cas. 

«'2BuUt.54.  Pr.  C.  P.  7. 
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bringing  a  writ  of  error  after  judgment  by  default :  But  wliere  a  man 
having  entered  into  a  bond  as  surety  for  another,  to  pay  a  sum  of 
money  to  a  third  person,  took  a  counter-bond  for  payment  of  the 
money,  by  way  of  indemnity,  the  court  of  Common  Pleas  held  this  to 
be  a  case  within  the  statute,  and  consequently  that  bail  in  error  was 
necessary^ 

The  condition  of  a  bond  was  to  pay  for  so  much  beer  as  the  obligee 
should  deliver  to  J.  S.  not  exceeding  1001. ;  and  after  judgment 
upon  demurrer,  the  court  of  King's  Bench  held  that  no  bail  was 
requisite'':  But,  in  a  subsequent  case%  where  a  bond  was  given  by  a 
third  person,  as  collateral  security  for  a  debtor's  paying  his  creditors 
fifteen  shillings  in  the  pound,  upon  the  liquidated  amount  of  his  debts, 
the  court  held  this  to  be  a  bond  with  condition  for  the  payment  of 
money  only  ;  and  that  its  being  paid  by  instalments  made  no  dif- 
ference. In  the  former  case,  the  court  seem  to  have  considered  the 
statute  as  introductive  of  a  new  law,  in  restraint  of  the  remedy  by 
writ  of  error ;  and  therefore,  that  it  should  be  construed  strictly,  and 
not  extended  by  equity  to  cases  out  of  the  letter  of  it :  But  in  t!ie 
latter  case,  they  appear  to  have  holden,  that  the  statute  is  of  a  reme- 
dial nature,  and  ought  to  receive  a  liberal  construction,  for  the  benefit 
of  the  party  whose  execution  would  otherwise  be  stayed  by  the  writ 
of  error,  and  particularly  as  writs  of  error  are  frequently  brought  for 
the  mere  purpose  of  delay. 

In  actions  upon  contracts^  the  statute  is  confined  to  cases  where 
there  was  originally  a  specific  contract  for  a  sum  certain  ;  and  it  does 
not  extend  to  actions  of  debt  on  a  promissory  note'',  or  against  the 
acceptor  of  a  bill  of  exchange%  or  on  the  common  counts  for  work 
and  labour,  and  goods  sold  and  delivered*^,  &c.  or  upon  an  account 
stated^  ;  nor  to  an  action  of  debt  upon  an  award,  where  the  arbi- 
trators have  directed  several  controversies  to  be  settled  by  the  pay- 
ment of  one  sum^.  Neither,  for  a  similar  reason,  is  bail  in  error  re- 
quired in  an  action  of  cZeZ><  on  judgment'' ;  nor  in  an  action  of  debt 
upon  a  bail-bond',  or  recognizance  of  bail'' ;  nor  upon  an  award  of 
execution,    on  a  recognizance  of  bail  in  error',  or  for   subsequent 

a  Com.  Rep.  321,  2.  10  Mod.  281.  K.  B.  7  Durnf.  &  East,  449.  2  East,  339.  1  Taunt. 

contra.  340,41. 

^  2  Str.  1190.    1  Wils.  19.  S.  C.  1.  3  Bur.   1548.   1  Blac.  Rep.  30(S.    S.  C. 

2  Bur.  746.  9  p^ij,g^  j    j.    p_  ^^^  ^   judgment  recovered 

<>  2  East,  .359.  „f,  i,.-,ij 

'  alter  vercliot,  ni  Ireland. 


«  1  Taunt.  340. 


'  Cas.  Pr.  C.  P.  7. 


1  Bos.  &  Pul.  249.    1  Taunt.  540.  k  .j  gur.    1566.  8   East,    240.  but  see   2 

g  Yelv.  227.   2  Bulst.  33.  S.   C.    1    Lev.       Clac.  Rep.  1227. 
117.   1    Show.  13.  S.  C.   cited.  3  Salk.   147.  i  BariKi,  194,  3. 
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arrears  of  an  annuity,  on  the  statute  8  &  9  W.  111.  c.  11.  |  8^  And 
it  seems,  that  if  there  be  one  count  in  the  declaration,  on  which  judg- 
ment is  entered,  on  a  cause  of  action  for  which  debt  woukl  not  lie 
at  the  time  of  the  statute  of  James,  no  bail  in  error  is  required". 
But  if  judgment  be  affirmed  on  a  writ  of  error,  in  the  King's  Bench% 
or  Exchequer  chamber'^,  new  bail  must  be  given,  on  bringing  a  writ 
of  error  in  parliament :  for  the  first  recognizance  does  not  include 
the  costs  to  be  asst^sscd  in  the  House  of  Lords,  and  therefore  a  new 
recognizance  must  be  given,  within  the  intent  of  the  statute  ;  and  it 
is  not  the  business  of  the  court  where  the  judgment  is  affirmed,  to 
examine  whether  bail  was  put  in  upon  the  first  writ,  for  the  want  of 
that  does  not  hinder  the  prosecution  of  the  writ  of  error,  but  only 
makes  it  no  supersedeas^. 

The  before-mentioned  statute  was  extended  to  other  actions,  by 
the  13  Car.  II.  stat.  2.  c.  2  §  9.  by  which  it  is  enacted,  that  "  no 
"  execution  shall  be  stayed,  in  any  of  the  courts  mentioned  in  the 
*'  statute  3  Jac.  I.  by  any  writ  or  writs  of  error,  or  supersedeas 
"  thereupon,  after  verdict  and  judgment,  in  any  action  of  debt 
"  grounded  upon  the  statute  2  &  3  Edw.  VI.  c.  13.  for  not  setting 
"  forth  tithes,  nor  in  any  action  upon  the  case,  upon  any  promise  for 
"  payment  of  money,  actions  «Mr  trover,  actions  of  covenant,  detinue, 
"  and  trespass,  unless  such  recognizance,  and  in  such  manner,  as  by 
"  the  former  act  is  directed,  shall  be  first  acknowledged  in  the  court 
"  where  the  judgment  is  given." 

And,  by  the  16  &  17  Car.  II.  c.  8.  §  3.  (made  perpetual  by  the 
22  &  23  Car.  II.  c.  4.)  "  no  execution  shall  be  stayed,  in  any  of  the 
"  last-mentioned  courts,  by  writ  of  error  or  supersedeas  thereupon, 
"  after  verdict  andjudgm.ent,  in  any  action  personal  whatsoever, 
"  unless  a  recognizance,  with  condition  according  to  the  statute  3 
"  Jac.  I.  shall  be  first  acknowledged  in  the  court  where  such  judg- 
"  ment  shall  be  given.  And  further,  that  in  writs  of  error  to  be 
"  brought  upon  any  judgment  af(er  verdict,  in  any  writ  of  dower, 
"  or  in  any  action  of  ejectione  Jirmac^,  no  execution  shall  be  stayed, 
"  unless  the  plaintiff  or  plaintiffs  in  such  writ  of  error  shall  be  bound 
"  unto  the  plaintifi'  in  such  writ  of  dower,  or  action  of  ejectione 
"  Jirmee,  in  such  reasonable  sum  as  the  court  to  which  sucl)  writ  of 
"  error  shall  be  directed  shall  think  fit,  with  condition,  that  if  the 
"  judgment  shall  be  affirmed,  or  the  writ  of  error  discontinued,  in 
"  default  of  the  plaintiff  or  plaintiffs  therein,  or  the  said    plaintiff  or 

a  1  Taunt.  168.  120.  S.C. 

•^  2  East,  35'J.   1  Taunt.  54p.  d  1  Str.  5'i7. 

«  1  Salk.  97.  2  Ld.  Kayni.  840.  7  Mod.  «  1  SalU.  97. 
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"  plaintifTs  be  nonsuited  in  such  writ  of  error,  that  then  the  said 
"  plaintiff  or  plaintiffs  shall  pay  such  costs,  damages,  and  sum  and 
"  sums  of  money,  as  shall  be  awarded  upon  or  after  such  judgment 
"  affirmed,  discontinuance,  or  nonsuit." 

And,  to  the  end  that  the  same  sum  and  suras  and  damages  may  be 
ascertained,  it  is  further  enacted,  that  "  the  court  wherein  such  exe- 
"  cution  ought  to  be  granted,  upon  such  affirmation,  discontinuance, 
"  or  nonsuit,  shall  issue  a  writ  to  inquire  as  well  of  the  mesne  profits, 
"  as  of  the  damages  by  any  waste  committed  after  the  first  judg- 
"  ment  in  dower,  or  in  ejeciione  Jtrmae  ;  and  upon  the  return  thereof, 
*'  judgment  shall  be  given  and  execution  awarded,  for  such  mesne 
"  profits  and  damages,  and  also  for  costs  of  suit**." 

The  two  last-mentioned  statutes  are  confined  to  judgments  after 
verdict;  and  do  not  extend,  hke  the  former,  to  judgnionts  by  default, 
upon  demurrer,  or  nul  tied  record  :  Therefore,  upon  these  latter 
judgments,  a  writ  of  error  is  a  supersedeas  without  bail,  in  such 
actions  as  are  not  enumerated  in  3  Jac.  I.  But  it  has  been  deter- 
mined, that  a  scire  facias  against  bail  is  a  personal  action,  within 
the  16  &  17  Car.  II.  c.  S**.  In  this  latter  statute  there  is  a.  pruviso, 
that  "  it  shall  not  extend  to  any  writ  of  error  to  be  brought"  by  any 
*'  executor  or  administrator ;  nor  unto  any  action  popular,  or  other 
"  action  brought  upon  any  penal  law  or  statute,  except  actions  of 
"  debt  for  not  setting  forth  tithes  ;  nor  to  any  indictment,  present- 
"  ment,  inquisition,  information,  or  appeal."  It  has  however  been 
determined,  that  if  judgment  be  given  against  an  executor  or  ad- 
m'm\sUa.{ov  de  bonis  propriis,  he  shall  put  in  bail,  in  cases  where 
it  would  be  required  of  other  persons*^  :  and  though  an  executor  or 
administrator  be  not  compellable  to  give  bail  in  error,  yet  if  he  do, 
the  court  may  take  it,  and  the  recognizance  will  be  biniling'^ 

Jn  ejectment,  by  landlord  against  tenant,  on  the  statute  1  Geo.  IV. 
c.  87.  where  a  recognizance  shall  have  been  entered  into,  pursuant  to 
the  provisions  of  that  act,  not  to  commit  any  waste,  &c.  it  is  pro- 
vided, tliat  "  such  recognizance  shall  immediately  stand  discharged 
*'  and  be  of  no  effect,  in  case  a  writ  of  error  shall  be  brought  upon 
"  such  judgment,  and  the  plaintiff  in  such  writ  shall  become  bound, 
"  with  two  sufficient  sureties,  unto  the  defendant  in  tlie  same,  in  such 
"  sum,  and  with  such  condition,  as  may  be  conformable  to  the  pro- 
".  visions  respectively  made  for  staying  execution,  on  bringing  writs 
"  of  error  upon  judgments  in  actions  of  ejectment,  by  an  act  passed 

"  §  '^-  371.  S.  C. 

b  '2  Clac.  Rep.  1227.  d  o  str.  745.  '2  Ld.  Raym.  1459.  S.  C. 

e  1    Llv.  245.    I    Sid.  368.  2  Kcb.  'i95. 
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"  in  England,  in  the  sixteenth  and  seventeenth  years  of  the  reign  of 
"  king  Charles  the  second,  and  by  an  act  j)assed  in  Ireland,  in  the 
"  seventeenth  and  eighteentli  years  of  the  reign  of  the  same  king, 
"  which  acts  are  respectively  intituled.  An  act  to  prevent  arrests  of 
"  judgment,  and  superseding  executions.^^ 

The  statutes  requiring  bail  in  error  seem  to  be  confined  to  eases 
where  judgment  has  been  given  for  the  original  plaintiff;  and  not 
to  apply  to  judgments  given  for  the  defendant  below'' :  it  being 
holden  that  a  person  who  is  plaintiff  both  below  and  above,  need  not 
give  bail  in  error''.  It  has  also  been  determined,  that  they  do  not  ex- 
tend to  the  writ  of  error  coram  nubis'^,  or  vobis :  which  is  or  is  not  a 
supersedeas  of  execution,  according  to  circumstances'*.  In  general, 
when  a  writ  of  error  abates  by  the  act  of  God,  as  by  the  death  of 
the  parties%  or  chief-justice^,  or  by  the  act  of  law,  a  second  writ  of 
error  is  a  supersedeas  of  itself,  without  motion  or  leave  of  the  court : 
And  it  is  said,  that  if  a  writ  of  error  be  brought  in  the  same  court, 
after  abatement  or  discontinuance  of  a  writ  of  error  coram  nobis  or 
vobis,  no  bail  is  requisite  ;  because  none  was  required  on  the  former 
writ  of  error^.  But  this  must  be  understood,  where  the  second  writ 
of  error  is  brought  after  an  abatement  by  the  act  of  God,  or  of  the 
law  ;  for  when  a  writ  of  error  is  quashed  in  the  Ring's  Bench  for  in- 
sufficiency, a  writ  of  error  coram  nobis  is  not  a  supersedeas  of  itself''. 
In  such  case,  however,  the  court  on  motion  will  order,  that  upon  the 
])laintiffin  error  putting  in  and  justifying  bail  within  Jxiur  days,  fur- 
ther proceedings  shall  be  stayed  on  the  judgment  in  the  original 
action,  until  the  writ  of  error  be  determined'' ;  which  is  also  the  course 
upon  a  writ  of  error  coram  nobis,  for  error  in  fact :  And  a  like  order 
was  made,  where  a  second  writ  of  error  was  quashed  for  insufficiency; 
for  such  second  writ  being  void,  was  as  if  there  had  been  none 
before'.  But  when  a  writ  of  error  abates  by  the  act  or  default  of  the 
party,  a  second  writ  of  error,  brought  in  the  same  court,  is  not  a 
supersedeas  of  execution,  as  the  first  is'' ;  as  where  the  plaintiff  in 
error  marries',  or  nonprosses  his  own  writ  of  error"' :  and  execu- 
tion may  be  sued  out  in  these  cases,  without  leave  of  the  court"  ;  but 

»4  Mod,  7,  8.  5  East,  545.   10  East,  2.  2  Ld.  Raym,    1404.  1    Str.    607.  S.  C.  and 

b  1  Dowl.  &  Kyi.  184.  see  2  Str.  949.  8  East,  412. 

c  2  Cromp.  394.  •  Carth.  370. 

^  8East,415.  ''  Latch,  57,    8.     1    Vent.   353.   1    iMod. 

e  Latch,  57,  8.    1  Vent.  353.  285.  1  Salk.  263.  8  East,  412. 

i  1   Keb.658.  686.   but  see  Barnes,   201.  •  2  Str.  880.  1015.  8  East,  414. 

Prac.  Reg.  195.  S.  C.  ■»  1  Cromp.  350.  8  East,  412. 

g  2  Cromp.  396.  n  8  East,  412. 
I"  Carth.  368,  9.  1  Ld.  Raym.  151.  S.C. 
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it  seems,  that  on  a  writ  of  error   coram  nobis  or  vobis,  execution 
taken  out  without  leave  of  the  court  is  irregular\ 

When  bail  is  required  upon  a  writ  of  error,  it  should  be  put  in 
within  four  days  after  the  delivery  of  the  writ  to  the  clerk  of  the 
errors,  if  it  be  sued  out  after  final  judgment'' ;  or  if  it  be  sued  out 
before,  the  bail  shall  be  put  in  within  Jour  days  after  final  judgment 
is  signed^  ;  otherwise  the  party  succeeding  in  the  original  action  may 
take  out  execution,  notwithstanding  the  writ  of  error"*.  And,  after 
the  allowance  of  a  writ  of  error,  if  bail  be  not  put  in  thereon  in  due 
time,  it  will  be  a  nullity  ;  though  the  defendant  in  error  has  pre- 
viously sued  out  execution*.  The  four  days  in  this  case  are  to  be 
reckoned  from  the  time  when  the  taxation  is  completed,  by  the  inser- 
tion of  the  amount  of  the  costs'^:  And,  in  the  Common  Pleas,  there 
is  no  occasion  for  a  certificate  from  the  clerk  of  the  errors,  that  no 
bail  is  put  in".  The  bail  is  put  in  with  the  clerk  of  the  errors,  who 
attends  to  take  their  acknowledgment,  in  the  court  wherein  the  judg- 
ment was  given,  or  before  a  judge  of  that  court ;  and  it  seems  that 
they  cannot  be  put  in  before  a  commissioner  in  the  country''.  In  the 
King's  Bench,  the  same  persons  who  were  bail  in  the  original  action, 
may  become  bail  in  error,  if  they  are  able  to  justify' :  And,  in  the 
Common  Pleas,  a  recognizance  entered  into  by  the  bail  in  error, 
without  the  principal,  is  good''.  But  if  a  defendant  bring  a  writ  of 
error,  and  put  in  hired  bail,  who  are  insolvent,  the  plaintiff  may, 
without  entering  an  exception,  treat  them  as  a  nullity,  and  issue 
execution'. 

In  personal  actions,  it  is  a  rule,  founded  upon  the  statute  3  Jac.  I. 
that  the  recognizance  should  be  acknowledged  in  double  the  sum 
adjudged  to  be  recovered  by  the  former  judgment""  :  And  a  recogni- 
zance of  bail  in  error,  for  less  than  double  the  sum  recovered  by  the 
judgment,  does  not  operate  as  a  supersedeas,  or  stay  of  execution". 
But  upon  error  in  debt  on  bond,  though  the  bail  are  to  be  bound  in 
double  the  penalty  recovered,  yet  by  the  course  of  the  court  of  King's 

*  Say.  Rep.  166.  8  East,  415,  16.  Barnes,  «  2  Chit.  Rep.  106. 

201.  2  Blac.  Rep.  1067.  Jnte,  1034.  f  5  Taunt.  612.  1  Marsh.  278.  S.  C.  and 

b  R,  E.  36  Car.  II.  K.  B.  R.  T.  &  M.  '28  see  1  Bing.  233. 

Car.   II.  C.  P.    1  Bos.  &  Pul.    478.     By  a  g  Barnes,  212. 

former  rule  of  E.  16  Car.  II.  K.  B.  the  plain-  •'  Id.  78. 

tiff  in  error,   in  the  King's  Bench,  had  four  »  8  Durnf.  &  East,  639. 

days  to  put  in   bail,  after  the  allowance  oi  ^  2  Bos.  &  Pul.  443. 

the  writ  of  error.  I  1  gam.   &   Cres.  268.  2  Dowl.  &  Ryl. 

«:  2Str.   781.   1    Durnf.  &    East,  279.   4  421.  S.C. 

Durnf.  &  East,  121.  1  Bos.  &  Pul.  478.'  ««  2Chit.  Rep.  105. 

d  2  Durnf.  &  East,  44.  n  5  'fauDt.  320. 
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Bench,  it  is  sufficient  if  they  justify  in  douhle  what  is  really  due"  : 
And,  in  the  Common  Pleas,  if  (he  bail  are  bound  in  double  the  sum 
secured  by  the  condition,  it  is  sufficient;  though  a  further  sum  be  due 
for  interest  and  costs,  and  nominal  damaijes  have  been  recovered''. 
In  the  Exchequer,  it  is  a  rule*^,  that  "  in  all  cases  where  s|)ecial  bail  is 
required  on  writs  of  error,  if  the  bail  are  obliged  to  justify,  each  of 
them  shall  justify  himself  in  double  the  sum  recovered  by  the  judg- 
ment on  which  the  writ  of  error  is  brought ;  except  where  the 
penalty  of  a  bond  or  other  specialty,  is  recovered  by  such  judgment, 
in  which  case,  each  of  the  bail  shall  justify  in  such  penalty  only  ;  and 
also  except  in  cases  of  ejectment,  where,  if  bail  shall  be  put  in  upon 
the  writ  of  error,  each  of  such  bail  shall  justify  in  double  the  im- 
proved annual  rent  or  value  of  the  premises  recovered." 

In  ejectme/it,  the  plaintiff  in  error  may  either  enter  into  a  recogni- 
zance himself,  without  any  bail'*,  pursuant  to  the  statute  16  &  17 
Car.  II.  c.  8.  §  3^.  or  he  may  procure  two  responsible  persons  to 
become  bail ;  For  though  the  words  of  the  statute  seem  to  require  a 
recognizance  by  the  plaintiff  in  error,  yet  in  the  construction  of  this 
statute,  it  is  deemed  sufficient,  if  he  procure  proper  sureties  to  become 
bound  for  him*^:  And  one  reason  for  this  construction  seems  to  be, 
that  an  infant  plaintiff  could  not  enter  into  such  recognizance,  nor  a 
plaintiff  who  had  become  ^  feme  covert  after  the  action  brought;  and 
as  the  legislature  could  not  have  meant  to  exclude  infants  and  J'em.e 
coverls  from  the  benefit  of  the  act,  they  must  put  such  a  construction 
upon  it  as  would  apply  to  all  plaintiffs  in  error^.  Besides,  bail  in  error 
cannot  he  taken  by  a  commissioner  in  the  country'' ;  and  it  would  be 
very  hard  to  oblige  a  i)laintiff  in  error,  who  may  live  at  a  great  distance 
from  London,  to  come  into  court,  to  enter  into  a  recognizance  :  And 
this  construction  may  in  some  cases  give  the  defendant  in  error  a 
better  security  than  he  could  have  had,  if  the  plaintiff  alone  were  to 
become  bound*'. 


•2Str.821,  The  rule,  as  laid  rlown  by  the  «ee   R.  T.    26  &   27  Geo.  11.  §  2.  in  Scac. 

courtof  King's  Bench,  in  H.  25  Geo.  III.  was,  Man.  Ex.  Append.  209.  10. 

that  the  bail  should  justify  in    the  penalty,  •*  Per  Cur.  T.  21  Gto.  III.  K.  B. 

and  not  in  double  the  sum  due:  and   this  'Ante,  1207,8. 

agrees  with  what  is  laid  down  in  i  Wils.  2I3.  ^  Carth.  121.  Barnes,  73.  Cas.  Pr.  C.  P. 

and  see  2  Chit.  Rep.  105.  142.  Pr.  Reg.    179.  S.  C.   Barnes,  78.  Cas. 

^  2  Bos.  &  Pul.  443.  Pr.  C.  P.  132.  Pr.  Reg.  180.  S.  C.  Barnes, 

c  R.  E.  33   Geo.    II.  in  Scac.   Man.    Ex.  212.   2  Bos.  &  Pul.  443,  4.  8  East,  298. 

Append.  217.     And  for  the  time  and  man-  8  8  East,  299. 

ner  of  putting  in,  excepting  to,  and  justify-  ''Barnes,  78.    Cas.  Pr.   C.   P.    152.    Pr. 

ing  bail  »u  error,  in  the  Jixcliequer  of  Pleas,  Reg.  180.  S.  C.  Ante,  1210. 
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In  the  King's  Bench,  the  practice  is  said  to  be,  for  the  plaintiff  in 
error,  or  his  bail,  to  enter  into  a  recognizance,  in  double  the  improved 
rent,  or  yearly  value  of  the  premises,  and  single  amount  of  the  costs*. 
In  the  Common  Pleas,  the  clerk  of  the  errors  governs  himself,  in 
fixing  the  penalty  of  the  recognizance,  by  the  amount  of  the  rent  of 
the  premises ;  and  takes  the  recognizance  in  two  years'  rent  or  pro- 
fits, and  double  costs'' :  And  where  the  plaintiff  in  error  enters  into 
the  recognizance,  it  is  not  necessary  for  him,  in  that  court,  to  give 
the  defendant  in  error  notice  thereof*^ ;  nor  can  he  be  examined,  in  the 
King's  Bench,  as  to  his  sufficiency*^ :  though,  when  bail  in  error  is 
put  in,  notice  thereof  should  it  seems  be  given,  and  they  may  be  ex- 
amined**, as  in  other  cases.  In  the  Exchequer,  we  have  seen%  the 
bail  must  justify  in  double  the  improved  annual  rent,  or  value  of  the 
premises  recovered.  But  bail  in  error  are  not  chargeable  for  the 
mesne  profits,  in  an  action  upon  the  recognizance,  until  they  have 
been  ascertained  by  writ  of  inquiry,  pursuant  to  the  statute  16  &  17 
Car.  II.  c.  8.  ^  3^. 

The  condition  of  the  recognizance  in  the  Common  Pleas,  on  a 
writ  of  error  returnable  in  the  King's  Bench,  is,  according  to  the 
direction  of  the  statute  3  Jac.  I.  that  the  plaintiff  shall  prosecute  his 
writ  of  error  with  effect ;  and,  if  judgment  be  affirmed,  shall  satisfy 
and  pay  the  debt,  damages  and  costs  recovered,  together  with  such 
costs  and  damages  as  shall  be  awarded  by  reason  of  the  delay  of 
execution,  or  else  that  they  (the  bail,)  shall  do  it  for  hims.  On  a  writ 
of  error  returnable  in  the  Exchequer  chamber,  the  form  of  the  recog- 
nizance is  somewhat  different ;  the  bail  engaging  to  pay  the  sum  re- 
covered by  the  judgment,  and  such  further  costs  of  suit,  sum  and 
sums  of  money,  as  shall  be  awarded  for  delay  of  execution''.  And  as 
the  engagement  of  the  bail  is  absolute,  it  has  been  determined,  that 
they  cannot  surrender  the  plaintiff  in  error' :  nor  are  they  entitled  to 
relief,  when  he  becomes  bankrupt  whilst  the  writ  of  error  is  pend- 

•  8  East,  298.  and  see  Cas.  temp.  Hardw.  e  Ante,  1211. 

374.  But  in  the  case  of  Thomas  v.  Gcodtille^  f  I  Maule  &  Sel.  247.  and  see  Cas.  temp. 

4  Bur.  2302.  the  recognizance  it  seems  was  Hardw.  374.  2  H.  Blao.  286,  7. 

taken  in  double  the  rent  only,  without  the  S  Append.  Chap.  XLIV.  §  24.  And  for  a 

addition  of  costs  :  and,  in  a  subsequent  case,  recognizance  of  bail,  on  error  coram  nobis, 

the  court  said,    «'  It  is   sufficient    that   the  see  id.  §  20. 

plaintiff  in  error  be  bonnd  in  a  recognizance  **  Append.  Chap.  XLIV.  §  23.  2  Durnf.  & 

for  two  year's  rent."    Per  Cur.   T.  21  Geo.  East,  39.  And  for  the  form  of  an  entry  of 

III.  K.  B.  recognizance   of    bail,  on  error  from   the 

b  7  Taunt.  428.  1  Moore,  119,20.  S.  C.  court  of    Exchequer,    see   Append.  Chap, 

and  see  Barnes,  103.  accord.  XLIV.  §  26,  7. 

c  7  Taunt.  427.  I  Moore,  1 18.  S.  C.  » R.  M.  5  W.  &  M.  (b).  K.  B. 

^  8  East,  200. 
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Ing^":  So  if  the  bail  become  bankrupt,  pending  the  writ  of  error,  and 
before  affirnoance,  they  are  not  discharged  from  their  recognizance  ; 
for  till  then  the  debt  is  contingent,  and  not  proveable  under  the  com- 
mission''. 

When  bail  is  put  in,  notice  thereof  should  be  given  without  delay 
to   the  defendant  in   error,  or  his  attorney' ;   and   in  general  if  the 
defendant  in  error  do  not  except  to  the  bail  for  insufficiency,  within 
twenty  days  next  after  such  notice,  the  recognizance  shall  be  allowed*^. 
But  if  the  defendant  bring  a  writ  of  error,  and  put  in  hired  bail,  who 
are  insolvent,  the  plaintiff,   we  have  seen%  may,  without  entering  an 
exception,  treat  the  bail  as  a  nullity,  and  issue  execution.     If  the 
bail  be  not  approved  of,  the  defendant  in   error  may,  at  any  time 
within  the  twenty  days,  obtain  a  rule  from  the  clerk  of  the  errors,  for 
better  bail^ ;  a  copy  of  which  should  be  served  on  the  attorney  for  the 
plaintiff  in  error  :  And  if  the  bail  do  not  justify,  or  other  bail  be  not 
put  in  and  justified,  within  four  days  after  notice  of  the  rule  in  term 
time,  they  are  considered  as  a  nullity^ ;  and  the  party  succeeding  in 
the  original  action  may  take  out  execution^     In  the  King's  Bench, 
time  is  never  allowed  to  justify  bail  in  error' ;  and  the  same  practice 
has   prevailed    in    the    Common    Pleas,    unless  some   real   error   be 
shewn''.     But  the  writ  of  error  still  remains,  and  may  be  proceeded 
in  ;  the  supersedeas  to  the  execution  only  being  taken  away'.     In 
the  King's   Bench,  if  a  rule  for  better  bail   be  served  in  vacation^ 
there  is  it  seems  no  occasion  to  justify  until  the  next  term :  but  the 
plaintiff  in  error  must  either  give  notice  of  justifying  the  same  bail,  or 
j)ut  in  such  other  bail  as  he  will  abide  by,  within  the  four  days  allowed 
by  the  rule  ;  it  having  been  determined,  that  he  cannot  give  notice  of 
fresh  bail  after  the  four  days,  unless  indeed  the  bail  already  put  in 
are  prevented  from  justifying  by  special  circumstances,  which  must 
be  disclosed  to  the  court  by  affidavit,  at  the  time  appointed  for  justi- 
fying™.    In  the  Common  Pleas,  when  the  rule  is  served  in  vacation, 

»  1  Durnf.  &  East,  624.  and  see  2  Bos.  g  7  East,  580. 

&  Pul.  440.  where  it  was  holden,  that  the  h  p^.  M.  3  W.  &  M.  (h).  K.  B.  R.  M.  6 

bail  in  error   are  not  discharged,  by  taking  Geo.  H.  reg.  6.  C.  P. 

their  principal  in  execution.  '  Pei  Bayley,  J.  E.  55  Geo.  IM.  K.  B.  1 

^  2  Str.    1043.    Cas.   temp.  Hardw.   262.  Chit.  Rep.  76.  (a),  but  see  8  Taunt.  126. 

S.  C.  1  Dowl.  &  Ryl.  9.  Ante,  275. 

«:  2  Dowl.   &  Ryl.    85.   Ante,  1200,  1201.  k  2  Wils.  144. 

Append.  Chap.  XLIV.  §  21.  1  1  Salk.  97.  2  Ld.  Raym.  840.  7  Mod. 

d  R.  M.  5  W.  &  M.  K.  B,  R.  M.  6  Geo.  120.  S.  C. 

II.  reg.  6.  C.  P.  and  see  R.  T.  26  &  27  Geo.  in  1  Maule  &  Sel.  366.  Oslreich  and  another 

11.  §  2.  in  Scac.  Man.   Ex.   Append.  210,  v.  fVilson,  id.  367.   fa),  accord.  Hinckley  r. 

accord.  Huilon,  H.  27  Geo.  III.  K.  B.  id.  368.  faj. 

e  Ante,  1210.  contra,  and  see  2  Chit.  Rep.  84,  5. 

'  Append.  Chap.  XLIV.  §  22. 
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the  plaintiff  in  error  has  not  time  of  course  to  perfect  his  bail  until  the 
next  terno  ;  but  ought  to  justify  before  a  judge  ;  and  if  the  defendant 
in  error  be  not  satisfied  with  that,  then  the  plaintiff  in  error,  having 
done  every  thing  in  his  power,  is  entitled  to  time  for  justifying  until 
the  next  terra,  but  not  otherwise\  In  the  Exchequer  of  Pleas,  it  is  a 
rule'',  (hat  "  if  bail  in  error  shall  be  excepted  to,  and  notice  of  exception 
given  in  writing  to  the  attorney  or  clerk  in  court  for  the  plaintiff  in 
error  in  term  time,  such  bail  shall  be  perfected  and  justified  within 
four  days  after  notice  so  given,  or  the  defendant  in  error  may,  in  de- 
fault thereof,  proceed  to  execution,  notwithstanding  such  writ  of 
error  ;  but  where  notice  of  exception  shall  be  given  in  vacation  time, 
then  such  bail  shall  be  perfected  and  justified  upon  the  first  day  of  the 
subsequent  term,  unless  the  defendant  in  error,  his  attorney  or  clerk 
in  court,  shall  consent  to  a  justification  before  one  of  the  barons ;  in 
which  case,  such  bail  shall  justify  themselves  before  a  baron,  within 
four  days  after  notice  of  such  exception  given  in  writing  to  the  plain- 
tiffin  error,  his  attorney  or  clerk  in  court :  and  in  default  of  such  jus- 
tification, the  defendant  in  error  may  proceed  to  execution,  notwith- 
standing such  writ  of  error." 

The  mode  of  adding  and  justifying  bail  in  error,  is  the  same  as  in 
the  original  action*^ :  And  if  a  person  excepted  to  as  bail  in  error  do 
not  justify,  his  name  may  be  struck  out  of  the  recognizance^.  But 
where  bail  in  error  was  put  in  in  vacation,  and  excepted  to,  and  the 
plaintiff  in  error  gave  notice  that  they  would  justify  on  the  first  day  of 
the  next  term,  and  before  that  day  non-prossed  his  own  writ  of  error, 
and  the  bail  did  not  justify  ;  the  court  held,  that  they  were  not  enti- 
tled to  stay  proceedings  in  an  action  against  them  upon  the  recogni- 
zance, nor  to  have  an  exoneretur  entered  on  the  bail-piece% 


Bail  in  error,  when  necessary,  being  complete,  the  next  step  to  be 
taken  by  the  plaintiff  in  error,  except  on  a  writ  of  error  coram  nobis 
or  vohis,  is  to  certify  or  transcribe  the  record ;  in  order  to  which,  a 
transcript  should  be  made,  and  sent  with  the  writ  of  error  and  return, 
into  the  court  above.  When  no  bail  is  required,  this  is  the  first  step 
that  is  taken,  after  the  service  of  the  allowance  of  the  writ  of  error. 
And  the  plaintiff  in  error  should  regularly  cause  the  transcript  to  be 
made,  (for  the  defendant  cannot  transcribe  the  recordf,)  by  the  time 

•  Barnes,  211.  2  Blac.  Rep.   1064.  Imp.  see  Append.  Chap.  XLIV.  §  23. 

C.  P.   6  Ed.  729.  d  Say.  Rep,  58.  1  Wils.  337.  S.  C. 

b  R,  T.  26  &  27  Geo.  11.  §  2.    in  Scac.  «  2  Maule  &  Sel,  210. 

Man.  Ex.  Append.  210.  f  i  Wils.  35. 

«  For  the  form  of  notice  of  justification, 
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the  writ  of  error  is  returnable.  If  the  record  be  not  certified  by  that 
time,  the  defendant  in  error  may  «^ive  the  plaintiff  a  rule  to  certify  it*  • 
which  is  an  eight  day  rule,  obtained  from  the  clerk  of  the  errors  in 
the  Common  Pleas,  on  a  writ  of  error  from  that  court  returnable  in 
the  King's  Bench  ;  or  from  the  clerk  of  the  errors  in  the  King's 
Bench,  on  a  writ  of  error  returnable  in  the  Exchequer  Chamber,  or 
House  of  Lords  ;  and  when  obtained,  a  copy  of  it  should  be  forthwith 
made,  and  served  on  the  attorney  for  the  plaintiff  in  error"" :  In  the 
Common  Pleas,  the  rule  to  transcribe  may  be  served  on  the  plaintiff* 
in  error;  these  rules  being  excepted  out  of  the  general  practice,  which 
requires  service  on  his  attorney. 

In  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer  Chamber, 
if  the  writ  be  returnable  the  first  return  of  the  term,  this  rule  may  be 
had  on  the  essoin  day'*.  In  the  House  of  Lords,  there  is  an  order, 
that  "  upon  writs  of  error,  all  persons  shall  bring  in  their  writs,  within 
fourteen  days  after  the  first  day  of  the  session  in  which  such  writs 
shall  be  returnable,  otherwise  they  shall  not  be  received  ;  unless  upon 
judgments  given  during  the  session,  upon  which  the  writs  shall  be 
brought  in  W\i\\\n  fourteen  days  after  judgment  given* :  And  till  the 
expiration  of  the  time  limited  for  bringing  in  the  writ  of  error,  the 
defendant  in  error  cannot  have  execution^. 

On  a  writ  of  error  brought  on  a  judgment  in  the  Common  Pleas, 
or  any  inferior  court,  in  an  adverse  suit,  the  record  itself  is  supposed 
to  be  removed,  that  it  may  remain  as  a  precedent  and  evidence  of  the 
law  in  similar  cases?.  But  in  the  case  of  a  fine,  the  transcript  only  is 
removed  from  the  Common  Pleas ;  for  a  fine  is  but  a  more  solemn 
acknowledgment  or  contract  of  the  parties,  and  is  therefore  no  me- 
morial of  the  law,  and  need  only  be  affirmed  or  vacated :  If  it  be 
affirmed,  the  contract  stands  as  it  was ;  if  vacated,  the  justices  of 
the  King's  Bench  may  send  for  the  fine  itself,  and  reverse  it;  or 
they  may  send  a  writ  to  the  treasurer  and  chamberlain,  to  take  it 
off  the  file^  Besides,  should  the  record  itself  be  removed,  and  the 
fine  affirmed,  it  could  not  be  engrossed,  for  want  of  a  Chirographer, 
in  the  King's  Bench*.  This  distinction,  however,  is  not  attended  to 
in  practice  ;  for  on  all  writs  of  error  returnable  in  the  King's  Bench'', 

a  Cas.  temp.  Hardw.  352,  Append.  Chap.  B  2  Bac,  Abr.   202.  F,  N.  B.  20.   1  Hen. 

XLIV.  §  29,  30.  Vn.  20.  2  Salk.  565. 

b  L.  P.  E.  33.  h  1  Salk.  337,  8.  341. 

c  Barnes,  410.  '  2  Bac.  Abr.  203. 

d  Id.  ibid.  •«  R.  M.  28  Car.  11.   C.  P.  Harris.  Prac. 

«  Com.  Rep.  420,  21.  C.  P.  434.  2  Salk.  5Q5,  5  Taunt.  85. 
*  Id.  ibid.  Bunb.  64.  69. 
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as  well  as  In  llie  Exchequer  Chamber'',  or  House  of  Lords'*,  it  is 
usual  to  send  only  a  transcript  of  tlie  record,  and  not  the  record 
itself. 

In  an  inferior  court,  on  a  writ  of  error  returnable  in  the  King's 
Bench,  the  plaintiff  in  error,  upon  service  of  the  rule  to  certify  the 
record,  should  bespeak  the  transcript  of  the  proper  officer  below,  and 
carry  the  same  into  the  office  of  sij^ner  of  the  writs  of  the  King's 
Bench,  (a  part  of  whose  business  it  is  to  receive  and  deliver  out  writs  of 
error,  ?iw\  certiorari,  8^c.)  and  there  file  it,  before  the  second  seal  j 
otherwise  the  defendant  in  error  may  apply,  and  get  a  certificate  from 
the  office,  that  the  writ  of  error  is  not  returned,  and  the  transcript 
brought  in  ;  and  may  thereupon  apply  to  the  cursitor,  for  a  writ  de 
executione  judicii,  directed  to  the  judges  of  the  court  below,  com- 
manding them  that  they  proceed  to  execution  on  the  judgment,  not- 
withstanding the  writ  of  error*". 

In  the  King's  Bench  and  Common  Pleas,  the  transcript  is  made 
by  the  clerk  of  the  errors,  who  acts  as  clerk  to  the  chief-justice  ;  and 
in  order  to  enable  him  to  make  it,  the  defendant  in  error  should  leave 
with  him  the  record,  or  copy  of  the  proceedings  ;  upon  which  he 
sends  for  the  transcript  money,  or  a  part  of  it,  to  the  plaintiff"  in 
error ;  and  if  paid,  he  proceeds  to  make  the  transcript,  which  is  ex- 
amined with  the  record  by  the  attorney  for  the  defendant  in  error''. 
In  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer  Chamber, 
if  the  writ  be  returnable  on  the  first  return  day  of  the  term,  the  clerk 
of  the  errors  takes  the  whole  of  that  term  to  make  the  transcript;  if 
on  the  last  return  day,  he  takes  all  the  vacation  following'.  In  the 
Common  Pleas,  it  is  usual  for  the  chief  justice  to  sign  the  return*^; 
but  this  does  not  seem  to  be  absolutely  necessary  :  At  least,  the  court 
of  King's  Bench  will  not  stay  the  proceedings,  for  want  of  his  sig- 
nature. And  though  the  writ  of  error  requires  the  record  to  be  sent 
8uh  sigillo,  yet  this  is  never  practised^. 

The  transcript  being  made,  examined  and  paid  for,  is  delivered 
over,  with  the  writ  of  error  and  return'',  by  the  clerk  of  the  errors  in 
the  Common  Pleas,  to  the  signer  of  the  writs  in  the  King's  Bench  ; 
or  by  the  clerk  of  the  errors  of  the  King's  Bench,  to  the  clerk  of  the 
errors  in  the  Exchequer  Chamber,  or  his  deputy'.  If  a  writ  of  error 
be  brought  in  parliament,  on  a  judgment  in  the  King's  Bench,  the 

a  2  Str.  837.  e  /d   35. 

•>  I  Hen.   VII.  19,  20.    Dyer,  375.  Cro.  '  1  Si.l.  268.  Barnes,  201. 

Jac.  341,   2.    2  Bulst.    163,  4.    S.  C.    T.  8  2  Str.  1063,  4.  Cas.  temp.  Hardw.  344. 

Raym.  5.  S.  C. 

c  2  Cromp.  345.  3  Salk.  146.  ^  Append.  Chap.  XLIV.  §  31,  2. 

«1  L.  P.  E.  34,  5.  i  L.  P.  E.  35. 
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chief-justice  g-oes  in  person,  attended  by  the  clerk  of  the  errors,  to  the 
House  of  Lords,  with  the  record  itself,  and  a  transcript,  which  is 
examined  and  left  there  ;  and  then  the  record  is  brought  back  again 
into  the  King's  Bench  ;  and  if  the  judgment  be  affirmed,  that  court 
may  proceed  on  the  record  to  grant  execution  :  for  if  the  record  itself 
should  be  removed,  and  judgment  affirmed,  and  the  parliament  dis- 
solved, there  could  not  be  any  proceedings  thereupon  to  have  ex- 
ecution*. 

On  a  writof  error  from  the  Common  Pleas,  the  chief-justice  certifies 
only  the  body  of  the  record,  which  is  all  that  remains  in  his  custody ;  for 
original  and  judicial  writs  remain  with  the  custos  brevium,  and  other 
officers,  and  are  never  certified,  but  when  error  is  assigned  for  want 
of  them''.  If  the  record  be  not  certified  in  due  time,  the  defendant  in 
error  may  sign  a  nonpros'^ ;  but  no  costs  are  allowed  thereon*^ :  Or 
the  plaintiff'  may  nonpros  his  own  writ,  without  carrying  over  the 
transcript  to  the  court  of  error ;  and  by  that  means  avoid  the  payment 
of  costs*.  And,  in  the  Common  Pleas,  the  defendant  in  error  cannot 
take  out  execution,  without  a  certificate  in  writing  from  the  clerk  of 
the  errors,  that  the  plaintiff  in  error  has  made  default  in  transcribing 
the  record  into  the  King's  Bench^  The  bail,  in  the  Common  Pleas, 
being  bound  to  prosecute  the  writ  of  error  with  eff*ect,  will  be  liable, 
though  the  record  should  not  be  transcribed". 

All  the  proceedings  which  have  been  hitherto  mentioned,  are  in  the 
court  below,  where  the  judgment  was  given  ;  but  from  henceforth 
they  are  in  the  court  above,  to  which  they  are  removed  ;  And  ac- 
cordingly, after  a  writ  of  error  is  brought  and  allowed,  the  names  of 
the  plaintiff"  and  defendant  in  the  original  action  are  continued  in  the 
notices  of  bail  and  exception,  the  rule  for  better  bail,  and  the  rule  to 
certify,  until  the  transcript  of  the  record  is  carried  over  and  filed  in 
the  King's  Bench,  or  Exchequer  Chamber ;  and  then  the  names  of 
the  parties  are  reversed,  and  they  are  called  "  C.  D.  against  A,  B.  in 
ErrorK** 


When  the  transcript  of  the  record  is  returned  and  filed,  but  not 
before',  the  plaintiff*  in  error  may  move  to  amend  the  writ  of  error,  or 
the  defendant  in   error  to    quash  it  ;   or  it  may  abate,   or  be  discon- 

»  2  Bac.  Abr,  203.  210. 

b  Cro,  Eliz.  84.  f  R.  T.  &  M.  28  Car.  II.  C.  P. 

*■  Append.  Chap.  XLIV.  §  97,  &c.  S  Barnes,  499. 

d  2  Durnf.  &   East,   17.    L,  P.  E.   31.  7  '•  Append.  Chap.  XLIV.  §  21.  n. 

East,  111.  '  1  Ld.  Raym.  3W.  2  Smith  R.  259. 

e  1  Maule  &.  SeL    104.  2  Maule  &  Sel. 

4  K 
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tinued.  Of  these  things  therefore  I  shall  treat  in  their  order  ;  and 
afterwards,  of  the  mode  of  compelling  the  plaintiff  in  error  to  proceed, 
and  assign  errors. 

Great  certainty  was  formerly  required,  in  making  the  writ  of  error 
ao-ree  with  the  record  :    for  as  the  writ  was  the  sole  authority  by 
which  the  judges  were  empowered  to  act,  they  could  proceed  only  on 
that  record  which  the   writ  or   commission    authorized   them  to  ex- 
amine •  nor  could  any  defects  therein  be  amended^  before  the  5  Geo. 
I.  c.  13.  because,   by  the   former  statutes  of  amendment,  the  judges 
•were  only  enabled  to    amend  in    affirmance  of  the  judgment^     But 
now,  by  the  above  statute,  "  all  writs  of  error,  wherein  there  shall  be 
"  any  variance  from    the   original   record,  or  other  defect,  may  and 
"  shall  be  amended,    and  made  agreeable  to  such  record,    by  the 
*'  respective  courts  where  such   writs  of  error  shall  be  made  return- 
"  able,  &c."     Upon  this  statute,  it  has  become  the  practice  to  amend 
the  writ  of  error,  as  a   matter  of  course,  without  costs'' ;   and  it  has 
been  amended,  by  striking  out  the  name  of  one  of  the  plaintiHs  in 
error*^.    But  if  a   writ  of  error  be  brought  by  a  feme  covert,  without 
joining  her  husband,  the  court  will  not  allow  an  amendment  of  the 
writ,  unless  it   appear  by  affidavit  that  the  husband  concurs^  :    And 
where  it  is  amended.,  by  striking  out  the  name  of  one  of  the  plaintiffs 
in  error,  the  recognizance  of  bail  in  error  must  also  be  amended^. 
In  suing  out  the  writ  of  error,  a  mistake  had  been  made  in  the  name 
of    the  defendant  in  error,     who  thereupon    issued  execution,    and 
the  court  of  King's  Bench  granted  a  rule  to  shew  cause,  why  the 
sheriff  should  not  pay  the  money  levied  on  the  execution  into  court, 
and  enlarged  that  rule,  in  order  to  allow  the  plaintiff  in  error  to  amend 
his  writ''.     And  where  a  writ  of  error  was  sued  out  on  a  judgment  of 
the  Common  Pleas,  in  an  action  of  covenant,  describing  it  as  a  plea 
of  trespass  on  the  case,  the  court  of  King's  Bench,  in  which  it  was 
returnable,  upon  application  made  to  them,  permitted  the  writ  of  error 
to  be  amended,  by  substituting  the  words  "  in  a  plea  of  covenant 
broken,"  instead  of  the  words,  "  in  a  plea  of  trespass  on  the  case," 
without  imposing  any  terms  whatever^.     But  this  statute  does  not 
extend  to  any  appeal  of  felony  or  murder;  nor  to  any  process  upon  any 
indictment,  presentment  or  information,  of  or  for  any  offence  or  mis- 
demeanour whatsoever''.     And  where  a  writ  of  error  was  returnable 

a  '2  Bac.  Abr.  200.  Carth.  3G8.  «  2  Blac.  Rep.  1067. 

b  2  Str.  863.    902.  2   Ld.  Raym.    ISS?.  f  QStnith  R.  259. 

S.  C.  E  5  Taunt.  86. 

c  1  Str.    683.  2  Str.    892.  Fitzgib.   201.  h  See  the  statute,  §  2.  But  see  1  Kenyon, 

1  Barnard.  K.  B.    405.  421.  S.  C.    Cowp.       470.  where  a  writ  of  error  was  amended,  on 
425.  2  Blac.  Rep.  1067.  an  information  in  nature  of  quowarranlo. 

«•  1  Chit.  Rep.  369. 
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before  the  giving  of  the  jiulj^raent  on  which  it  was  brought,  the  court 
on  consideration  held  this  to  be  such  a  fault  as  was  not  amendable  by 
the  statute*. 

Tiie  general  ground  of  quashing  a  writ  of  error''  is  some  fault  or 
defect  therein,  that  is  not  amendable  by  the  above  statute  :  and  the 
application  to  quash  it  ought  to  be  made,  either  to  the  court  of  Chan- 
cery, from  whence  it  issues,  or  to  the  court  wherein  it  is  returnable"". 
When  there  are  several  parties,  who  are  aggrieved  by  a  judgment, 
and  the  writ  of  error  is  brought  by  some  or  one  of  them  only,  the 
courts  will  quash  if*.  But  when  one  of  several  parties  to  a  judg- 
ment, who  is  not  aggrieved  thereby,  joins  in  bringing  a  writ  of  error, 
we  have  just  seen,  it  may  be  amended,  by  striking  out  his  name,  and 
stand  good  for  the  other  parties  :  And  it  may  be  quashed  as  to  one 
judgment,  upon  which  it  does  not  lie,  and  stand  good  for  another, 
upon  which  it  is  properly  brought^  Costs  are  payable  in  all  cases, 
on  quashing  a  writ  of  error,  even  thougli  none  were  recoverable  in  the 
original  action'^;  it  being  declared  by  statutes,  that  "  upon  the  quash- 
"  ing  any  writ  of  error,  for  variance  from  the  original  record,  or  other 
**  defect,  the  defendant  in  error  shall  recover  against  the  plaintiff  his 
"  costs,  as  he  should  have  had  if  the  judgment  had  been  atiirraed,  and 
"  to  be  recovered  in  the  same  manner  :"  which  costs  include  those  of 
quashing  the  writ  of  error^  But  when  the  defendant  in  error  enters 
continuances  on  the  original  judgment,  to  defeat  the  writ  of  error,  the 
plaintiff  is  not  liable  to  costs  on  quashing  ii'. 

A  writ  of  error  may  abate  by  the  act  of  God,  the  act  of  law,  or  the 
act  of  the  |)arty.  If  the  plaintiff'  in  error  die,  before  errors  assigned, 
the  writ  abates  ;  and  the  defendant  in  error  may  thereupon  sue  out  a 
scire  facias  quare  executionem  non,  to  revive  the  judgment  against 
the  executors  or  administrators  of  the  plaintiff  in  error''.  But  if  the 
plaintiff  in  error  die,  after  errors  assigned,  it  does  not  abate  the  writ'' : 
In  such  case  the  defendant,  having  joined  in  error,  may  proceed  to 
get  tiie  judgment  affirmed,  if  not  erroneous ;  but  must  then  revive  it, 
against  the  executors  or  administrators  of  the  plaintiff  in  error**.  And 
a  writ  of  error  does  in  no  case  abate  by  the  death  of  the  defendant 
in  error,  whether  it   happen   before   or  after  errors  assigned  :  If  it 

»  2  Str.  807.  2  Ld.  Raym.  1531.  S.  C.  2  ^  1  Str.  262.  8  Durnf.  &  East,  302. 

Str.  891.  S.  P.  B  4  Ann.  c.  16.  §  25.  and  see  2  Str.  834. 

^  Append.  Chap.  XLIV,  §  33.  Cas.  temp.  Hardw.  137. 

«  Dong.  350.  h  2  Ld.  Rayin.  1403.  1  Str.  606.  8  Mod. 

«*  i4n<e,  1189,  90.  316.  S.  C. 

e  1   Ld.   Raym.  328.   1   Salk.  89.  404.  7  i  l  Str.  139.  2  Str.  834.    Barnes.  250. 

Mod.  3.  5  Mod.  397.  Cartli.  447.  Lil.  Ent.  ^  2  Cromp.  401,  2.  and  see  Barnes,  206, 

395.  290.  S.  C.  7  East,  296. 
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happen  before,  and  the  plaintiff  will  not  assign  errors,  the  executors 
or  administrators  of  the  defendant  in  error  may  have  a  scire  facias 
quare  e.vecutionem  non,  in  order  to  compel  him^;  or  if  it  happen 
after,  they  must  proceed  as  if  the  defendant  in  error  were  living,  till 
judgment  be  affirmed,  and  then  revive  by  scire  facias,  but  cannot 
take  out  execution  pending  the  writ  of  error'':  And  in  order  to 
compel  the  executors  or  administrators  to  join  in  error,  the  plaintiff 
may  sue  out  a  scire  facias  ad  audiendum  errores'^,  either  generally 
or  naming  them*^.  Before  the  statute  8  &  9  W.  III.  c  11.  §  7.  if 
there  had  been  several  plaintiffs  in  error,  the  death  of  one  of  them, 
before  errors  assigned,  vvouUl  it  seems  have  abated  the  writ* ;  but 
now,  by  the  above  statute,  which  has  been  holden  to  apply  to  writs  of 
error,  the  writ  does  not  abate  by  the  death  of  one  of  several  plaintiffs 
in  error,  if  the  cause  of  action  survivef^;  and  therefore,  in  such  case, 
the  defendant  in  error  should  enter  a  suggestion  of  the  death  on  the 
roll,  and  give  a  rule  for  the  surviving  plaintiff  to  assign  errors*.  So, 
if  there  be  several  defendants  in  error,  and  one  of  them  die,  it  is  no 
abatement ;  for  they  are  not  named  in  the  writ'' :  In  the  latter  case, 
the  death  being  suggested  on  the  roll',  the  writ  of  error  proceeds 
against  the  survivors.  By  the  death  of  the  chief-justice,  before  he 
has  made  or  signed  his  return,  the  writ  of  error  becomes  ineffectual'' ; 
and  the  defendant  in  error,  by  leave  of  the  court,  may  take  out  ex- 
ecution' :  but  if  the  return  be  signed  in  his  life-time,  it  may  be  made 
afterwards"' ;  and  though  it  be  neither  made  nor  signed,  yet  if  the 
defendant  in  error  take  out  execution  without  leave  of  the  court,  it  is 
irregular". 

It  was  formerly  holden,  that  a  writ  of  error,  in  the  House  of  Lords, 
abated  by  the  dissolution  of  parliament",  or  even  by  the  prorogation 
of  itP  ;  but  afterwards  the  Lords  declared,  that  a  writ  of  error  should 
not  determine  by  the  prorogation  of  parliament'' :  and  at  length  it  was 
ordered,  that  upon  a  dissolution,  all  appeals  and  writs  of  error  should 

a  Yelv.  112,  13.  1  Vent.  34.  1  Salk.  264.  Salk.  264.  S.C. 

Barnes,  432.  L.  P.  E.  114.  >  Lil.  Ent.   217. 

•>  L.  P.  E.   114.  ''1  Keb.  658.  6?,6. 

c  Yelv.  112,  13.  1  Sid.    419.  2  Vent.  34.  '  Barnes,  201.  Prac.  Reg.  C.  P.  195.  S.C. 

1  Salk.  264.   1  Ld.  Raym.  439.  S.C.  Id.  ni.  »"  1  Sid.  268. 

2  Ld.  Raym.  1295.  S.  P.  »  Barnes,  201.    Prac.    Reg.    C  P.   195. 
d  2Bulst.  230,  31.  S.  C. 

e  Yelv.  208,  9.  1  Salk.  2G1.  Carth.  236.  ^  Cro.  Jac.  342.  2  Bulst.  163.  S.  C.  T. 

S.  C.  1  Ld.  Raym.  244.  1  Salk.  319.  S.  C.  Raym.  5. 

*  1  Barn.  &  Aid.  586.    and  see  Man.  Ex.  P  I   Vent.  31.   1  Sid.  413.  S.  C.  1  Vent. 

Pr,  488.  (a).  266. 

g   1  Barn.  &  Aid.  587.  q  1    Lev.  165.  2  Lev.   93.  1  Mod.  106. 

b  Godb.  66.   63.     1  Ld.  Raym.  439,     1  S.  C.  1  Vent.  266.  S.  P. 
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continue,  and  be  proceeded  on  in  statu  quo,  as  they  stood  at  the 
dissolution  of  tlie  last  pailiajiient*.  If  a  writ  of  error  be  brought  in 
the  Exchequer  chamber,  and  that  being  discontinued,  another  be 
brought  in  parliament,  the  second  writ  is  a  supersedeas  of  exe- 
cution :  but  if  a  writ  of  error  be  brought  in  parliament  and  abate,  and 
the  plaintiff  bring  a  second,  this  is  no  supersedeas,  because  it  is  in 
the  same  court^. 

Bankruptcy  is  no  abatement  of  a  writ  of  error :  Therefore,  where 
the  defendant  in  error  becomes  bankrupt,  liis  assignees  cannot  sue 
out  a  scire  facias  in  their  own  names,  to  compel  an  assignment  of 
errors  ;  but  should  proceed  in  the  bankrupt's  name  till  judgments 
But  the  writ  of  error  abates  by  the  marriage  of  a  feme  plaintiff  in 
error''.  And  where,  to  a  scire  facias  quare  executionem  non,  the 
plaintiff  in  error  pleaded  in  abatement,  that  the  defendant  in  error 
was  married  since  the  judgment,  and  before  the  issuing  of  the  scire 
facias,  the  defendant  moved  to  quash  her  own  writ,  which  was 
granted  without  costs*. 

If  the  writ  of  error  be  not  quashed  or  abated,  the  plaintiff  in  error 
may,  after  the  record  is  certified,  forthwith  proceed  to  assign  his 
errors.  And  it  was  formerly  holden,  that  after  the  record  was  cer- 
tified, the  plaintiff  in  error  must  have  assigned  his  errors,  and  sued 
out  a  scire  facias  ad  audiendum  errores  to  bring  in  the  defendant 
in  error,  the  same  terra,  or  the  terra  next  after  the  record  was  cer- 
tified ;  otherwise  the  whole  matter  was  discontinued^  But  it  has 
been  since  determined,  that  if  the  plaintiff  in  error  lie  still,  after  a 
writ  of  error  brought,  and  do  not  assign  errors,  this  is  no  discon- 
tinuance of  the  writ  of  error^ ;  though  it  is  otherwise,  if  he  make 
default  after  joinder  in  error. 

If  the  plaintiff  in  error  will  not  proceed  after  the  record  is  certified, 
the  defendant,  in  order  to  compel  him,  should  sue  out  a  writ  of  scire 
facias  quare  executionem  non,  in  the  court  wherein  the  writ  of  error 
was  returnable,  except  on  a  writ  of  error  coram  nobis,  or  vobis,  or  by 
the  plaintiff  to  reverse  his  own  judgment,  or  in  quare  impedit,  where 
the  judgment  for  the  defendant  is,  that  the  plaintiff  take  nothing  by 
his  writ,  but  be  in  mercy  for  his  false  claim,  and  in  all  cases  of  the 
same  nature,  where  there  is  no  adjudication  to  the  defendant  of  da- 
mages or  costs  ;  and,  in  the  Exchequer  chamber,  he  should  give  a  rule 

a  T.  Raym.   383.    Com.   Dig.    tit.    Par-  d  2  Str.  880.  1015. 

liamenl,  P.  2.  but  see  1  Vent.  266.  2  Croniii.  «   I  Sir.  638. 

391.  f  F.  N.  B.  20. 

b  1  Vent.  100.   1  Mod.  285.  8  3  Salk.   145. 

c  1  Durnf.  &  East,  463. 
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for  the  plaintiff  to  allege  diminution,  or  that  the  record  is  not  duly 
certified  or  transcribed. 

In  the  King's  Bench,  we  raay  remember*,  as  the  parties  have  no 
day  in  court  given  to  either  of  them,  on  the  removal  of  the  record  by 
writ  of  error,  the  defendant  in  error  hath  no  other  way  of  compelling 
the  plaintiff  to  assign  his  errors,  than  by  suing  out  a  writ  of  scire 
facias  quare  executioneni  non^,  &c. ;  and  if,  upon  such  writ,  the 
plaintiff  in  error  do  not  assign  errors,  but  suffer  judgment  to  pass  by 
default  upon  scire  feci,  or  two  nihils,  no  errors  afterwards  assigned 
shall  prevent  execution'^. 

The  scire  facias  quare  executionem  non  is  a  judicial  writ,  issuing 
out  of  the  court  of  King's  Bench,  wliere  the  record  is  supposed  to 
be  ;  and  the  intent  of  it  is  to  bring  in  the  plaintiff  in  error  to  assign 
his  errors  :  Therefore,  where  a  scire  facias  was  prayed  by  one  of 
several  defendants  in  error,  the  fault  was  holden  to  be  cured  by  the 
plaintiff's  coming  in  upon  it,  and  assigning  his  errors'^.  This  writ 
may  be  sued  out  after  the  expiration  of  the  rule  to  certify  or  transcribe 
the  record,  though  before  the  transcript  is  actually  brought  into 
court  and  filed* :  and  it  may  issue  immediately  after  the  record  is 
certified,  though  before  the  rule  for  certifying  it  is  expired'' ;  and 
should  be  directed  to  the  sheriff  of  the  county  in  which  the  action 
was  laid.  In  point  of  form,  it  pursues  the  judgment  of  the  Common 
Pleas  ;  the  record  and  proceedings  whereof  are  stated  to  have  been 
brought,  for  certain  causes  of  error,  into  the  King's  Bench' :  This 
writ  may  be  tested  before  the  return  of  the  writ  of  error'' :  and  it 
should  be  made  returnable  on  a  general  return  day  or  day  certain, 
according  to  the  nature  of  the  proceedings  •  if  by  original  writ,  on  a 
general  return  day,  uhicunque\  &c.  but  if  by  bill,  or  attachment  of 
privilege,  on  a  day  certain  at  Westminster^.  If  the  transcript  be 
brought  in  by  the  essoin  day  of  the  term,  the  scire  facias  may  bear 
teste  on  the  last  day  of  the  preceding  term  ;  or  if  brought  in  within 
the  term,  on  the  first  day  of  that  term':  And  if  there  be  only  one 
writ,  there  should  be  ffteen  days  between  the  teste  and  return,  by 
ori^inal"^ ;  or,  if  there  be  two  writs,  between  the  teste  of  the  first  and 
return  of  the  second".     The  alias  in  such  case  cannot  issue  before 

a  Ante,  1 138,  »  2  Leon.  107.  and  see  6  Mod.  86.  3  Salk. 

b  Godb.  6S.  2  Leon.  107.  320. 

c  Carlh.  40,  41.  k  1  Str.  694.  2  Ld.  Raym.  1417.  S.  C. 

d  3  Bur.  1791,2.  •  2  Cromp     345,   6.    Imp.   K.    B.    795. 

e  15  East,  646.  L,  P.  E.  58. 

t  <2  Durnf.  &.  East,  17.  mi  Keuyon,  373. 

g  Append.  Chap.  XLIII.  §  75,6.  n  2  Ciomp.  346.  Imp.  K.  B.  793.  and«ee 

l»  2  Chit.  Rep.  193.  13  East,  591. 
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the  return  of  the  former  writ ;  and  ought  to  be  tested,  by  original, 
on  the  quarto  die  post  of  the  return  of  that  writ,  or  by  bill,  on  the 
\ery  return  day".  A  scire  facias  in  error  need  not  lie  four  days  in 
the  office,  as  a  scire  facias  against  bail  Inust^ 

On  the  return  day  of  the  scire  facias,  if  scire  feci  be  returned,  or  of 
the  alias  writ,  if  there  be  two  nihils,  by  bill,  or  on  the  quarto  die  post 
of  the  return  by  original^,  the  defendant  in  error  must  give  a  ride  to 
appear'^,  with  the  clerk  of  the  rules,  which  expires  in  four  days  ex- 
clusive* :     and  Sunday   is   not  one   of  the  four  days  in   this  rule, 
although  it  be  not  the  last*".     Within  that  time,  the  plaintiff  in  error 
might  formerly  have  appeared,  and  pleaded  to  the  scire  facias,  in 
this  as  in  other  cases^ ;  and  there  was  an  old  rule,  that  if  the  party 
pleaded  to  the  scire  facias,  and  it  went  against  him,  execution  might 
be  sued  out,  but  that  the  writ  of  error  should  go  on  notwithstanding''. 
Afterwards  the  court,  in  consideration  of  the  delay  arising  from  this 
practice,  established  it  as  a  standing  rule  for  the  future,  that  "  if  upon 
the  return  of  the  scire  facias,  the  plaintiff  assigned  his  errors,  then 
all  further  proceedings  should  be  stayed  upon  it ;  but  where  he  chose 
to  stand  out  upon  pleadings  to  the  scire  facias,  execution  should  go, 
if  it  were  adjudged  against  him''."     From  this  time,  the  court  appear 
to  have  discountenanced   pleadings  upon   the  scire  facias ;    and  in 
some  instances  to  have  set  them  aside'.     At  present,  the  scire  facias 
is    considered    merely  as   a   nseans  of  compelling  an   assignment  of 
errors'" ;  and  it  seems  to  be  the  practice  now,  to  admit  of  no  plea 
thereto,  by  the  plaintiff  in  error'.     If  errors  are  assigned,  before  the 
expiration  of  the  rule  to  appear  to  the  scire  facias,  all  further  pro- 
ceedings upon  it  are  stayed  of  course  ;    but  if  the  plaintiff  do  not 
assign  his  errors,  and  give  a  copy  of  them  to  the  defendant's  attorney 
in  error,  before  the  time  allowed  by  the  rule  on  the  scire  facias  is 
expired,  the  attorney  for  the  defendant  in  error  may  enter  judgment 
on  the  scire  facias,  and  take  out  execution  thereon  :  and  this  lie  may 
do,  though  he  has  previously  given  a  rule  to  assign  errors,  which  has 
not  expired'".     But  the  writ  of  error  stiil  remains  in  force ;  and  the 
defendant  in  error  can  have  no  costs,  unless  he  give  a  rule  for  the 
plaintiff  to  assign  errors". 

a  2  Salk.  699.   Imp.  K.  B.  795.  1  Str.  658. 
>>  3  Bur.  1723.  4  Bur.  '2439.  h  ]  gir.  391. 

c  13  East,  391.  «  Id.  679.  2  Ld.  Ruym.   1414.  S.  C.  and 

d  Append.  Chap.  XLIV.  §  34.  see  3  Bur.  3792.  1  Durnf.  &  East,  463. 
e  2  Croinp.  347.  ^  Ante,  1222. 
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Diminution  is  either  of  the  body  of  the  record,  or  of  its  out- 
branches,  as  of  the  oiii^inal  writ,  warrant  of  attorney,  &o.  If  the 
judges  of  the  Common  Pleas,  or  other  judges,  upon  a  writ  of  error, 
do  not  certify  all  the  record,  the  party  that  sues  the  writ  of  error  may 
allege  diminution  of  the  record,  and  pray  a  writ  to  the  justices  who 
certified  the  record  before,  to  certify  the  whole  of  it*.  But  it  is  a 
rule,  that  a  man  cannot  allege  diminution,  contrary  to  the  record 
which  is  certified  ;  as  if,  on  a  writ  of  error,  it  be  certified  that  the 
judgment  was  that  the  defendant  should  be  in  misericordia^  the 
defendant  in  error  cannot  allege  for  diminution,  that  the  record  is 
quod  capiaiur,  because  this  is  contrary  to  the  record  certified''. 
And,  except  in  Wales  and  the  counties  palatine",  diminution  cannot 
be  alleged,  upon  a  writ  of  error  brought  on  a  judgment  in  any  inferior 
courf*. 

The  rule  to  allege  diminution  is  an  eight  day  rule,  given  by  the 
clerk  of  the  errors  in  the  Exchequer  chamber';  and  if  the  writ  of 
error  be  returnable  the  first  day  of  term,  the  plaintiff  in  error  is  to 
transcribe  the  same  term,  allege  diminution  the  term  following, 
assign  errors  the  next  term,  and  argue  them  the  fourth  term  ;  but  if 
the  defendant  in  error,  instead  of  serving  the  rule  to  transcribe  at  the 
return  of  the  writ,  neglect  it  for  a  term  or  two,  the  plaintiff  must 
transcribe  in  that  term  in  which  the  rule  is  served,  allege  diminution 
the  same  term,  assign  errors  the  term  following,  and  argue  them  the 
third  term^  A  copy  of  the  rule  to  allege  diminution  being  made, 
and  served  on  the  attorney  for  the  plaintiff  in  error,  it  is  incumbent 
on  him  to  allege  diminution  within  the  eight  days  allowed  by  the 
rule  ;  and  if  he  neglect  to  do  so,  the  clerk  of  the  errors,  on  being 
aj)plied  to,  with  an  affidavit  of  the  service  of  a  copy  of  the  rule,  will 
sign  a  nonpros",  and  tax  the  defendant  in  error  his  costs  ;  but  unless 
an  affidavit  be  made,  he  usually  sends  to  the  attorney  for  the  plaintiff 
in  error,  and  if  diminution  be  not  alleged  by  the  next  morning,  he 
will  then  sign  the  nonpros  of  course,  and  tax  the  costs'*. 

a  2  Bac.   Abr.   204.  F.  N.  B.  25.  a.  and  ex  dim.   Boyse  &;  another,    in    Error,    Dom. 

seeCro.  Eliz.  155.281.  1  Nets.  Abr.  658.  Proc.    die  Mart.   8   Mar.  1803,    but   see    1 

b  1    Rol.    Abr.   764.    Godb.    267.    2    Ld-  Bulst.  181.2  Lil.  Abr.  422.  1  Salk.  49.  Lil. 

Raym.  1122.1  Salk,  269.  S.  C.  And  in  a  mo-  Ent.  226.  245-556,  559.  565, 

dern  case,  wbere  a  writ  of  error  was  brought  <=  ^  Sid,  147.  364.   1  Salk,  266.  in  marg. 

in  parliaaient,  on  a  judgment  of  the  court  /(/.  270.   Lil.  Ent.  226.  245. 

of    Exchequer  in    Ireland,    affirmed    in  the  ^  1  Sid,  40.   1  Salk.  266, 

Exchequer  chamber   there,    the   House  of  ^  Append,  Chap.  XLIV.  §55. 

Lords   held,   that  diaiinuiion   could  not  be  '  L,  P,  E,  92, 

alleged   in  the  body  of  the  record,  contrary  6  Append,  Chap.  XLIV.  §  97,  &c. 

to  the  transcript  ;   and   refused   to   issue  a  ''  Imp,  K.  B.  784,  5. 
teriiorari  for  verifying  it.     Jiowev.   Power, 
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When  the  plaintiff  in  error  has  alleged  diminution,  the  next  step 
to  be  taken  by  the  defendant  in  error,  is  to  give  a  rule  for  the  plain- 
till"  to  assign  errors;  which  is  the  Jirst  proceeding  on  a  writ  of 
error  coram  nobis  or  vobis,  and  may  be  given  immediately  after  the 
allowance  and  notice  of  the  writ  of  error" :  It  is  also  the  Hrst  pro- 
ceeding, after  the  transcript  is  brought  in,  on  a  writ  of  error  by  the 
plaintiff  to  reverse  his  own  judgment'' ;  or  when  there  is  no  adjudi- 
cation to  the  defendant  of  damages  or  costs'^.  In  the  King's  Bench, 
this  is  a  four  day  rule,  given  by  the  master**,  on  the  expiration  of  the 
rule  to  appear  to  the  scire  J'acias" ;  and  after  being  entered  with  the 
clerk  of  the  rules,  a  copy  of  it  should  be  made,  and  served  on  the 
attorney  for  the  plaintiff  in  error. 

In  the  Exchequer  chamber,  if  the  plaintiff  in  error  allege  diminu- 
tion, the  rule  to  assign  errors  is  given  the  next  term,  with  the  clerk 
of  the  errors,  in  like  manner  as  the  rule  to  allege  diminution,  and 
expires  in  eight  days  after  service*^ :  And  in  that  court,  a  plaintiff  in 
error  is  not  confined  to  taking  out  one  rule  in  each  term,  but  may 
proceed  as  quickly  as  he  pleases^.  On  a  writ  of  error  returnable  in 
parliament,  when  the  transcript  is  brought  in,  a  peer  moves  the 
house,  without  any  previous  proceeding,  for  a  day  to  be  given  the 
])laintiff  in  error  to  assign  his  errors,  which  is  ordered  accordingly' ; 
and  ought  to  be  done  within  eight  days  after  the  bringing  in  of  the 
writ  of  error,  with  the  record'.  Within  the  time  limited  by  the  rule 
or  order  to  assign  errors,  if  they  are  not  assigned,  the  defendant  in 
error  may  sign  a  nonpros^,  and  is  entitled  to  costs'. 


An  assignment  of  errors  is  in  nature  of  a  declaration^  ;  and  is  either 
of  errors  in  fact,  or  errors  in  lavo.  The  former  consist  of  matters 
of  fact,  not  appearing  on  the  face  of  the  record,  which,  if  true,  prove 
the  judgment  to  have  been  erroneous  ;  as  that  the  defendant  in  the 

a  2  Cromp.  39-i.  Imp.  K.  E.  815.  L.  P.  E.  pired  before  the  rule  to  appear  to  the  scire 

TS.  facias,  which,  we  have  seen,  does  not  expire 

*•  3  Bur.  1772.  till  four   days   exclusive;    ante,    1223.    and 

^  Ante,  1221,  2.  therefore  .the  practice  was  altered  as  above. 

^  Append.  Chap.  XLIV.  §  36.  ^  Append,  Chap.  XLIV.  §  37. 

^6  Durnf.  &  East,  367.  and  see  2  Str.  S  1  Brod.  &  Bing.  5I4. 

917.     In  the  case  of  Sambidge  v.  Housley,  h  For  the  form  of  the  order,  see  Append, 

in  Error,  2  Durnf.  &  East,  17.  it  was  holdeii,  Chap.  XLIV.  §  38. 

that  the  rule  to  assign  errors  might  be  given  '  Ordo  Dom.  Proc.  die  Ven,  13  Dec.  1661. 

at  the  same  time  as  the  rule  to  appear  to  ^  Id.  Append.  Chap.  XLIV.  §  97,  &c. 

the  scire  facias  ;  but,  according  to  this  deter-  '  L.  P.  E.  31.  7  East,  111. 

mination,  the  rule  to  assign  errors,  which  "i  2  Bac.  Abr.  216. 
expires  in  four  days  inclusive,  would  have  ex- 
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original  action,  being  under  age,  appeared  by  attorney^ ;  that  a  /erne 
plaintiff  or  defendant  was  under  coverture,  at  the  time  of  commencing 
the  action'' ;  or  that  a  sole  plaintiff  or  defendant  died  before  verdict, 
or  interlocutory  judgments  But  where  judgment  of  nonsuit  has  been 
given  in  an  action  brought  against  an  infant,  it  is  no  ground  of  error, 
that  he  appeared  by  attorney**.  And  the  defendant  in  ejectment  is  not 
allowed  to  assign  for  error,  the  death  of  the  nominal  plaintiffs.  An 
assignment  of  errors  in  fact  should  conclude  with  a  verification*^ ; 
and  in  assigning  the  death  of  the  defendant  in  error,  the  assign- 
ment ought  not  to  conclude  in  the  common  way,  but  by  praying  a 
scire  facias  ad  audiendum  errores,  against  the  executor  or  admi- 
nistrator of  the  defendant  in  error  ;  and  if  the  sheriff  return  that  he 
is  alive,  then  he  may  come  in  and  plead  in  nulla  est  erratum ;  or  his 
attorney  may  appear  for  him,  and  say  that  he  is  alive^  ;  but  if  the 
sheriff  return  that  he  has  warned  the  executor  or  administrator,  that 
will  be  a  sufficient  ground  for  the  court  to  proceed  and  examine  the 

errors'". 

Errors  in  law  are  common  or  special.  The  comm,on  errors  are, 
that  the  declaration  is  insufficient  in  law  to  maintain  the  action  ;  and 
that  the  judgment  was  given  for  the  plaintiff  instead  of  the  defen- 
dant', or  vice  versa :  Special  errors  are  the  want  of  an  original  wrif*, 
bill,  or  warrant  of  attorney' ;  or  other  matter,  appearing  on  the  face 
of  the  record,  whicli,  shews  the  judgment  to  have  been  erroneous. 
The  plaintiff  may  assign  several  errors  in  law,  but  only  one  error  in 
fact" ;  and  he  cannot  assign  error  in  fact  and  in  law  together,  for 
these  are  distinct  things,  and  require  different  trials".  It  is  also 
settled,  that  nothing  can  be  assigned  for  error  which  contradicts  the 
record",  or  was  for  the  advantage  of  the  party  assigning  if ;  or  that 
is  aided  by  appearance,  or  not  being  taken  advantage  of  in  due  time^. 
When  there  are  several  plaintiffs  in  error,  they  must  join  in  assign- 
ing errors"^,  unless  some  of  them  have  been  summoned  and  severed. 
And  where  the  assignment  has  been  merely  calculated  for  delay,  the 

«  Append.  Chap.  XLIV.  §  39,  40.  ^  Id.  §  51.  62. 

b/d,  §41,2.  '  W.   §56.  62.  75. 

c  Id.  §  43,  &c.  «"  F.  N.  B.  20. 

d5  Barn.  &  Aid.  41S.                  *  «  2  Bac.  Abr.  217.  2  Ld.  Raym.  883.    1 

e  2Str.  899.  but  see   1  Sid.  93.  T.  Raym.  Str.  439.  Davie  v.  Franklin,  H.  26  Geo.  III. 

59.  S.  C.  where  it  was  assigned  for  error.  K.  B. 

t  1  Bur.  410.  Carth.  367.  but  see  Yelv.  °2   Bac.  Abr.   218,    1   Str,  684.   2  Ld. 

58.  contra.  Raym.  1414,  S.  C.  1  Wils.  85.  S.  P. 

g  1  Sid.  93.  T.  Raynn.  59.  S.  C.  P  2  Bac.  Abr.  220.  1  Str.  382.  but  see  2 

>»  Carth.  339.  Saund.  47.  (8). 

i  Append.  Chap.  XLIV.  §  50.  73,  4.  81,  ^l  2  Bac.  Abr.  221.  2  H.  Blac.  267.  299. 

2,  3.  52  Bac.  Abr.  217.  Imp.  K,  B.  785,  6. 
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courts  have  in  some  instances  set  it  aside*.  The  assitjnment  of  errors 
is  eni^rossed  on  four  penny  stamped  paper;  and  need  not  be  signed 
by  counsel  :  In  the  Kind's  Bench,  it  is  delivered  to  the  defendant's 
attorney;  in  the  Exchequei*  chamber,  and  House  of  Lords,  it  isjiled 
uith  the  clerk  of  the  errors,  or  clerk  in  parliament. 

If  the  plaintilf  assign  for  error  the  want  of  an  original  writ,  bill,  or 
warrant  of  attorney,  &c.  or  that  it  is  bad  in  point  of  law,  he  should 
regularly  take  out  a  certiorari,  to  verify  his  errors  :  for  it  is  a  rule, 
that  judgment  cannot  be  reversed,  for  want  of  an  original  writ,  bill, 
or  warrant  of  attorney,  nor  for  any  supposed  error  or  defect  therein, 
without  a  certiorari^.  The  error  in  such  case,  unless  confessed,  is 
not  considered  to  be  completely  assigned,  until  it  appear,  by  the 
return  to  the  certiorari,  that  it  is  well  founded^ :  And  it  is  said,  that 
the  plaintiff  in  error  cannot  till  then  bring  in  the  defendant,  to  plead 
to  the  errors'*.  Also,  by  the  course  of  the  King's  Bench,  if  diminu- 
tion be  alleged,  errors  cannot  be  entered,  till  the  certiorari  be  re- 
turned, and  the  rules  to  plead  are  expired^. 

A  certiorari  is  a  judicial  writ*^,  issuing  out  of  the  court  where  the 
writ  of  error  is  depending,  on  a  proper  praecipe^,  and  directed  to  the 
judge  or  officer  who  has  the  custody  of  the  writ,  or  other  matter  to 
be  certified  ;  as,  to  tiie  cusfos  brevium,  for  certifying  an  original  writ'' 
or  to  the  chief  justice  in  the  King's  Bench,  for  certifying  a  bill',  or 
warrant  of  attorney'',  &c.  This  writ,  which  is  required  to  be  on  a 
twenty  shilling  stamp',  is  tested  in  the  name  of  the  chief-justice  of 
tile  King's  Bench,  when  it  issues  out  of  that  court ;  or  when  it  issues 
out  of  the  Exchequer  chamber,  in  the  name  of  the  chief-justice  of 
the  court  of  Common  Pleas'"  ;  and  ought  not  to  bear  teste  before 
the  assignment  of  errors".  The  writ  of  certiorari  being  si^^ned  and 
sealed,  should  be  delivered  to  the  judge  or  officer  to  whom  it  is 
directed  ;  and  is  made  returnable  immediate,  or  without  delay".     It 

»  1   Str.  141.  545.  2  Sir.  899.   Lil.  Ent.  to   sue  by   prochein  ami,  an  imparlance  or 

228.  in  marg.  other  continuance,  or  a  writ  of  inquiry,  the 

•>  9   Edw.  IV.  34.  b.   1  Rol.  Abr.   764.  2  certiorari  is  directed  to  the  chief-iustioe  of 

Ld.  Raym.  1398.  1441.  Ca.s.  lemp.  Hardw.  K.  B.  j   but  for  certifying  warrants  of  attor- 

118,  19.  ney,  or  a  writ  of  inquiry,  in  C.  P.  it  js  di» 

c  Com.  Rep.  115.  reeled  to  the  cnstos  brevium.     Lil.  Ent.  555 

<J  2  Ld.  Raym.  1047.  &c.  2  Ld.  Raym.  1476.   I  Wils.  85. 

e  1  Keb.  211.  '  Stat.  48  Geo.  IlL  c.  149.   Sched    Pait 

'  Barnes,  12.  II.  §  III.  55  Geo.  U\.  c.  184.  Sched.  Part 

g  Append.  Chap.  XLIV.  §  52.  57.  II.  §  III. 

h  Id.  §  53.  m  2  Str.  819,  2  Ld.  Raym.  1554.  S.  C. 

*  Id.  §  76.  78.  °  Id.  ibid,    but  see  1  Str.  440. 

''  Id.  §  58.  73.     For  certifying  bail  in  the  o  Lil.  Ent.  555,  &c. 
original  action,  the  admission  of  an  infant 
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has  been   doubted,   whether   the  court  have  power  (o  amend  thig 
writ^ 

When  a  certiorari  is  prayed,  the  defendant  in  error  may  come  in 
gratis,  and  confess  the  want  of  an  original,  &c.  by  pleading  in  nullo 
est  erratum^,  or  a  release*",  which  renders  it  unnecessary  for  the 
plaintiff"  in  error  to  sue  out  a  certiorari ;  or,  if  there  be  an  original, 
&c.  he  may  go  to  the  master  of  the  office,  in  the  King's  Bench,  and 
get  a  rule  for  the  plaintiff"  in  error  to  return  his  certiorari'^.  This  is 
a  four  day  rule,  given  by  the  master,  on  the  back  of  the  draft  of  the 
scire  facias  quare  executionem  non ;  and  after  being  entered  with 
'  the  clerk  of  the  rules,  a  copy  of  it  is  served  on  the  plaintiff''s  attorney. 
In  the  House  of  Lords,  it  is  a  rule,  that  "  if  the  plaintiff  in  error 
allege  diminution,  and  pray  a  certiorari,  the  clerk  shall  enter 
an  award  thereof  accordingly^ ;  of  which  he  is  required  to  give  a 
certificate,  upon  request*^ :  and  the  plaintiff"  may,  before  in  nullo  est 
erratum  pleaded,  sue  forth  the  writ  of  certiorari  in  ordinary  course, 
without  special  petition,  or  motion  to  the  House,  for  the  same  ;  and 
if  he  do  not  prosecute  such  writ,  and  procure  it  to  be  returned, 
within  ten  days  next  after  his  plea  of  diminution  put  in,  then,  unless 
he  shall  shew  good  cause  to  the  House,  for  enlarging  the  time  for 
the  return  of  such  writ,  he  shall  lose  the  benefit  of  the  same,  and 
the  defendant  in  error  may  proceed,  as  if  no  such  writ  of  certiorari 
were  awarded®."  This  is  the  common  course  of  proceeding  :  but  if 
the  House  be  soon  about  to  rise,  they  will,  upon  petition,  of  which 
there  must  be  two  days'  previous  notice,  order  the  plaintiff"  in  error  to 
return  the  writ  of  certiorari  by  a  short  day. 

Within  the  time  allowed  to  the  plaintiff  in  error,  for  the  return  of 
the  certiorari,  he  either  gets  it  returned,  or  not ;  If  it  be  not  returned, 
the  assignment  of  the  want  of  an  original,  &c.  is  of  no  effect ;  and 
the  defendant  in  error,  having  entered  on  record  a  non  misit  breve'^, 
may,  notwithstanding  such  assignment,  plead  in  nullo  est  erratum^ 
and  proceed  to  affirm  the  judgment''.  If  a  return  be  made  to  the  writ 
of  certiorari,  it  is  either  that  there  is,  or  is  not  an  original  writ,  bill, 
or  warrant  of  attorney,  &c. :  And  as  diminution  cannot  be  alleged, 
so  it  is  a  rule,  that  matter  cannot  be  returned  to  the  certiorari,  con- 

»  Barnes,  12.  1 156.  S.  C.  Append.  Chap.  XLTV.  §  54. 

b  1  Salk.  267.  2  Ld.  Raym.  1156,  S,  C.  e  Oyjo  Dom  Proc.  die  Fen.  13  Dec.  1661. 

2  Str.  907.  S.  P.  ^  Id.  die  Ven.  21  Feb.  1717. 

c  1  Salk.  268.  3  Salk.  399.  2  Ld.  Raym.  %  Append.  Chap.  XLIV.  §  69. 

1005.  6  Mod.  113.  206.  S.  C.  2  Ld.  Raym.  »>  1  Salk.  267.  2  Ld.  Raym.  1156.  S,  C. 

1047.  3  Salk.  214.  C  Mod.  235.  Holt,  563.  2  Ciomp.  374. 

S.  C.  «  Append.  Chap.  XLIV.  §  b5, 59.  77.  79. 

«lCom.  Rep.  115. 1  Salk.  267.  2  Ld.  Raym. 
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trary  to  the  record*.     The  return  being  made,  is  filed  in  the  treasury 
of  the  court,  where  the  defendant's  attorney  shoukl  search  for  it. 

We  have  ah'eady  seen'',  that  the  want  of  an  original  writ  or  bill  is 
aided  after  verdict,  by  the  statute  18  Eliz.  c.  14. ;  but  not  after  judg- 
ment by  default  or  confession,  or  upon  demurrer,  or  nul  liel  record. 
Tberefore,  if  the  want  of  an  original  after  verdict  be  assigned  for 
error,  the  defendant  in  error  may  confess  it,  by  pleading  in  nulla  est 
erratum.  But  if  a  writ  of  error  be  brought  after  a  judgment  by 
default,  &c.  it  is  usual  for  the  defendant  in  error,  if  there  be  no  ori- 
ginal already  sued  out,  to  present  a  petition'^  to  the  Master  of  the 
Rolls,  praying  that  the  cursitor  of  the  county  where  the  venue  is  laid, 
may  be  directed  to  issue  an  original,  with  a  proper  return''.  This 
petition  must  be  presented,  before  the  defendant  in  error  takes  out  a 
rule  for  the  plaintiff  to  return  the  certiorari  :  And  an  order^  being 
obtained  thereon,  a  copy  of  the  petition  and  order  should  be  forth- 
with served  on  the  adverse  attorney  ;  and  if  he  do  not  in  two  or  three 
days  make  his  election,  either  to  accept  the  costs  in  error,  or  pro- 
secute his  writ,  the  costs  in  error  must  be  tendered  him  ;  and  if  he 
accept  thereof,  the  defendant  in  error  may  immediately  sign  a  non- 
pros, and,  after  entering  a  remittitur,  take  out  execution  on  the  judg- 
ment^ ;  but  if  he  refuse  to  accept  the  costs,  choosing  rather  to  pro- 
secute his  writ  of  error,  the  petition  and  order  should  be  delivered  to 
the  cursitor,  who  will  make  out  the  original  writ,  which  must  be  re- 
turned by  the  sheriff,  and  then  filed  with  the  custos  brevium^.  The 
same  course  is  observed  after  an  amendment  of  the  proceedings  in 
the  original  action,  pending  a  writ  of  error  ;  upon  which  the  plaintiff 
in  error  may  make  his  election,  either  to  accept  the  costs,  or  pro- 
secute his  writ^  And  a  bill  may  be  filed  to  warrant  a  judgment, 
after  the  want  of  it  has  been  assigned  for  error'. 

The  plaintiff  in  error  can  have  but  one  writ  of  certiorari^  :  There- 
fore, where  he  took  out  a  certiorari  of  a  wrong  term,  which  did  not 
verify  his  error,  and  afterwards  moved  for  a  second  certiorari,  it  was 
denied  him  :  the  court  saying,  it  may  be  granted  to  affirm,  but  not 
to  reverse  a  judgment'.  But  if  it  be  certified  on  the  plaintiff's  writ, 
that  there  is  no  original"^,  or  warrant  of  attorney",  or  one  that  is  bad, 

a  9  Ld.Raym.  1123,  4.  ^  Ante,  ",",[,  2. 

l"  Ante,'\Q^.  954.  »  1  Taunt.  12G. 

c  Append.  Cliap.  V.  §  27.  ^  Cro.  Jac.  597. 

d  Ante,  104,  5.  and  see  6  Durnf.  &  East,  '  2  Str.  765.  and  see  id.  819=  S.  P. 

544.  ™  Cro.  Car.  91. 

e  Append.  Chap.  V.  §  29.  »  Cro.  Jac.  277.  1  Salk.  266.  6  Mod.  174. 

^  L.  P.  E.  30.  S.  C. 
g  /rf.  31,  2, 
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or  warrants  not  the  declaration*,  tlie  defendant  in  error  may,  at  any 
time  before  in  nullo  est  erratum  pleaded,  make  a  suggestion  that 
there  is  an  original  or  warrant  of  attorney,  or  a  good  one  of  a  diffe- 
rent terra,  or  even  of  the  same  term  with  the  placita^,  and  pray  a 
certiorari  for  certifying  it ;  and  if  a  good  original  be  returned,  the 
court  will  not  inquire  when  it  was  filed  ;  or  if  a  bad  original  was 
before  certified,  they  will  disregard  it,  and  ai>ply  the  record  to  that 
which  is  good,  and  will  support  the  judgment.  But  it  is  a  rule",  that 
"  no  certiorari  upon  a  writ  of  error,  shall  be  sued  out  or  made  by  any 
attorney,  alter  a  certiorari  in  the  same  cause  hath  been  already  sued 
out  and  returned,  without  motion  in  court  by  counsel." 

In  the  King's  Bench,  as  the  parties  have  no  day  in  court  after  the 
record  is  removed,  the  plaintiff"  in  error  may,  after  he  has  assigned 
his  errors,  have  a  scire  facias  ad  audiendum  errores^  against  the 
defendant,  who  thereupon  may  appear  and  plead  in  nullo  est 
erratum,  or  a  release^  &c.  But  in  practice  it  is  usual  for  the  defen- 
dant in  error,  by  consent,  to  take  notice  voluntarily  of  the  assign- 
ment of  errors  ;  which  consent  is  testified  by  his  pleading  in  nullo 
est  erratum,  and  then  there  is  no  occasion  for  a  scire  facias  ad  au- 
diendum,  errores^.  When  a  scire  facias  is  sued  out,  and  the  de- 
fendant does  not  appear  and  join  in  error,  the  plaintiff"  may  move  to 
reverse  the  judgment,  upon  producing  the  record  of  the  scire  facias, 
with  the  sheriff''s  return  of  scire  feci,  and  an  entry  of  the  defendant's 
default,  without  taking  out  a  rule  to  join  in  error^,  and  even  without 
moving  tor  a  concilium,  or  putting  the  cause  in  the  paper"^. 

The  Exchequer  chamber  not  having  the  record  before  them,  but 
only  a  transcript,  do  not  award  a  scire  facias  ad  audiendum 
errores  ;  but  notice  is  given  to  the  parties  concerned':  And,  in  the 
House  of  Lords,  the  plaintiff"  must  get  a  peer  to  move  the  House,  that 
on  assigning  errors,  the  defendant  may  appear  and  make  his  defence. 
In  error  to  reverse  a  common  recovery,  there  ought  to  be  a  scire 
facias  against  the  tertenants,  ad  audiendum  processum  et  recor- 
dum^  :  but  to  this  they  can  only  plead  a  release  of  errors'. 

To  an  assignment  of  errors,  the  defendant  may  plead  or  demur. 
Pleas  in  error  are  common  or  special :  The  common  plea,  or  joinder, 

a  1    Eol.    Abr.   765.  Cro.  Jac.  130.  597.  ^  Carth.  41. 

Cro.  Car.  410.  g  1  Str.  144. 

^  Com.  Rep.  118.    1    Salk.    267.    2  Ld.  *<  2  Str.  1210. 

Raym.  1476.  i  1  Vent.  34. 

e  R.  E.  1 1  Car.  I.  K.  B.  k  1    Leon.  290.   1    Lev.  72.   Carth.   1 1 1. 

d  Append.  Chap.  XLIV.  §  63^  &c.  Append.  Chap.  XLIV.  §  67. 

e  2  Bac.  Abr.  207.  F.N.B.  44.  «  1  Bur.  360.  Ante,  1174. 
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as  it  is  more  frequently  called,  is  in  nullo  est  erratum^,  or  that  there 
is  no  error  in  the  record  or  proceeding's  ;  which  is  in  the  nature  of  a 
demurrer,  and  at  once  refers  the  matter  of  law  arising  thereon,  to  the 
judgment  of  the  court. 

If  the  plaintiff  in  error,  assign  an  error  in  fact,  and  the  defendant 
in  error  would  put  in  issue  the  truth  of  it,  he  ought  to  traverse  or 
deny  the  fact,  and  so  join  issue  thereupon,  and  not  say  in  nullo  est 
erratum;  for  by  so  doing,  he  would  acknowledge  the  fact  alleged 
to  be  true'' :  But  when  an  error  in  fact  is  assigned,  if  the  defendant 
would  acknowledge  the  fact  to  be  as  alleged,  and  yet  insist  that  by 
law  it  is  not  error,  he  ought  to  rejoin  in  nullo  est  erratum.  Hence 
it  appears,  that  if  an  error  in  fact  be  well  assigned,  in  nullo  est 
erratum  is  a  confession  of  it ;  for  the  defendant  ought  to  have  joined 
issue  thereon,  so  as  to  have  it  tried  by  the  country  :  But  if  an  error 
in  fact  be  assigned  that  is  not  assignable,  or  be  ill  assigned,  in  nullo 
est  erratum  is  no  confession  of  it,  but  shall  be  taken  only  for  a 
demurrer'^. 

If  error  be  alleged  in  the  body  of  the  record,  in  nullo  est  erratum 
is  a  good  rejoinder  ;  for  this  shall  put  the  matter  in  the  judgment  of 
the  court,  the  record  being  agreed  to  be  as  stated'^.  So,  if  error  be 
alleged  in  a  matter  of  record,  which  is  not  of  the  body  of  the  re- 
cord, but  in  a  collateral  thing,  as  that  there  is  no  record  of  resum- 
mons, in  nullo  est  erratum  is  a  good  rejoinder  ;  for  if  the  plaintiff  in 
error  do  not  allege  diminution,  and  thereupon  procure  a  certificate 
from  the  inferior  court,  that  there  is  not  any  re-summons,  before  the 
rejoinder  entered,  the  assignment  is  of  no  effect,  but  void,  inasmuch 
as  this  is  to  be  tried  by  the  record  itself,  and  no  diminution  can  be 
alleged  after  rejoinder  entered  :  and  though  the  defendant  confess 
the  error,  yet  the  court  ought  not  to  reverse  the  judgment,  till  they 
are  satisfied  it  is  erroneous  by  the  record  itself  ^  If  the  plaintiff  in 
error  assign  error  in  fact  and  error  in  law,  which  we  have  seen 
cannot  be  assigned  together,  and  the  defendant  in  error  plead  in  nullo 
est  erratum,  this  is  a  confession  of  the  error  in  fact,  and  the  judg- 
ment must  be  reversed^ ;  for  he  should  have  demurred  for  the  dupli- 
city, upon  which  the  judgment  would  have  been  affirmed". 

By  pleading  in  nullo  est  erratum,  the  defendant  in  error  admits 
the  record  to  be  perfect ;  the  effect  of  his  plea  being  that  the  record  in 

a  Append.  Chap.  XLIV.   §  68,  9.  80.  84.  «  Id.  764.  9  Edw.  VI.  32.  b. 

b  1  Rol.  Abr.  763.  1  Kenyon,  350.  '  2  Bac.  Abr,  218.  Carth.  538,  9.   Comb. 

c  2  Bac.  Abr.  21 8.  but  see  Carth.   333.  320.  S.  C. 

Davie  V.  Frnnkim,  H.  26  Geo.  III.  K.  B.  8  2  Ld.  Raym.  883.   1  Str.  439. 
^   1  Rol.  Abr.  763. 
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its  present  state  is  without  error* :  and  therefore,  after  in  nullo  est 
erratum  pleaded,  neither  party  can  allege  diminution,  or  pray  a 
certiorari^.  But  though  the  parties  are  bound  by  their  own  admis- 
sion, and  that  equally  so  as  to  every  part  of  the  record,  yet  no  ad- 
mission of  the  parties  can  or  ought  to  restrain  the  courts  from  looking 
into  the  record  before  them*^.  Hence  it  is  a  general  rule,  that  at 
any  time  pending  a  writ  of  error,  whether  before*^  or  after  errors  as- 
signed, or  even  after  in  nullo  est  erratum  pleaded%  the  courts  ex 
officio  may  award  a  certiorari ;  and  they  may  do  this  to  supply  a 
defect  in  the  body  of  the  record  ,  as  well  as  in  its  out-branches. 

When  the  |)laintiff  assigns  for  error  the  want  of  an  original  or 
warrant  of  attorney,  and  the  defendant  comes  in  gratis,  and  con- 
fesses the  matter  assigned  for  error,  by  pleading  in  nullo  est  er- 
ratum^, or  a  release'',  without  putting  the  plaintiff  to  the  necessity  of 
suing  out  a  certiorari  to  verify  his  errors,  the  court,  for  their  own 
information,  may  award  this  writ,  in  order  if  possible  to  support  the 
judgment.  And  so,  if  error  be  assigned  in  the  original  writ,  and  upon 
a  certiorari  granted,  an  erroneous  original  be  returned,  upon  which 
in  nullo  est  erratum  is  pleaded,  and  after  the  court  grant  a  second 
certiorari  for  another  original,  and  upon  this  a  good  original  is  cer- 
tified, the  court  will  intend  this  to  be  the  original  on  which  the 
judgment  was  given,  in  favour  of  judgments,  which  ought  to  be  in- 
tended good,  till  the  contrary  is  manifest'.  But  though  the  court  ex 
officio  will  award  a  certiorari  to  affirm  a  judgment,  yet  they  will 
never  award  one  to  reverse  it,  or  make  error''. 

Special  pleas  to  an  assignment  of  errors  contain  matters  in  con- 
fession and  avoidance,  as  a  release  of  errors',  or  the  statute  of  limi- 
tations"', &c.  to  which  the  plaintiff  in  error  may  reply  or  demur,  and 
proceed  to  trial  or  argument.  A  release  of  errors  contained  in  a  war- 
rant of  attorney  to  confess  a  judgment  is  good,  though  given  before 
judgment,  provided  it  be  dated  in  the  term  of  which  the  judgment  is 
entered  up" :  But  where  there  are  several  plaintiffs  in  error,  the  re- 

a  1  Salk.  270.                                  •  ^  1  Salk.  269.  2  Str.  765.  819.  907.    Cas. 

•>  Id.  2G9.  2  Cromp.  378.  temp.  Hardw.  118,   19.  but  see  2  Bac.  Abr. 

*^  1  Salk.  270.  205.  and  the  cases  there  cited  ;  by  which  it 

•^  1   Str.  440.  appears,  that  formerl J' the  court  would  have 

^  1  Rol.  Abr.  764,  5.    1  Salk.   269.   2  Ld.  granted  a  certiorari  to  reverse  the  judgment, 

Raym.    1005.  S.  C.  Cas.  temp.  Hardw,  118,  as  well  as  to  affirm  it. 

19.  12  Bac.  Abr.  225.  Append.  Chap.  XLIV. 

f  1  Salk.  270.  §  71,2. 

B  2  Str.  907.  m  Stat.  10  &  11  W.  HI.  c.  14. 

>>  I  Salk.  268.  2  Ld.  Raym.  1005.  S.  C.  "2  Str.  1215.  and  see  8  Taunt.  434. 

'  1  Rol.  Abr.  765.  Ante,  104. 
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lease  of  one  of  tbem  shall  not  bar  the  others".  In  pleading  a  release, 
the  defendant  must  lay  a  venue  ;  but  though  it  be  ill  pleaded,  yet  if 
there  are  no  errors,  the  court  will  affirm  the  judgment''.  When 
error  is  brought  on  a  judgment  that  the  paroZ  shall  demur,  the  non- 
age cannot  be  pleaded  again,  for  that  would  be  exceptio  ejusdem  rei, 
cujus  petitur  dissolutio''. 

The  plea  or  joinder  in  error,  &c.  is  engrossed  on  ^bur-penny 
stamped  paper** ;  and,  if  common,  need  not  be  signed  by  counsel. 
In  the  King's  Bench,  it  is  delivered  to  the  plaintiff's  attorney' :  In 
the  Exchequer  chamber,  or  House  of  Lords,  it  is  Jiled  with  the  clerk 
of  the  errors,  or  clerk  in  parliament. 


Issue  being  joined  in  error,  the  proceedings  are  e?iteredo{  record  : 
And,  on  a  writ  of  error  coram  nobis,  they  must  be  entered  on  the 
same  roll  as  the  original  judgment,  or  former  writ  of  error^  On  a 
writ  of  error  from  an  inferior  court,  or  from  the  Common  Pleas  to 
the  King's  Bench,  the  entries  are  made  by  the  atorney  for  the  de- 
fendant in  errors,  on  different  rolls,  entitled  of  the  term  the  writ  of 
error  is  returnable  ;  and  begin  with  the  writ  of  error  and  return, 
after  which  the  proceedings  in  the  inferior  court  or  Common  Pleas 
are  entered,  to  the  end  of  the  final  judgment :  then  follows  the  judg- 
ment of  nonpros  for  not  assigning  errors,  or,  if  they  are  assigned, 
the  assignment  of  them ;  and  if  it  be  of  errors  in  fact,  the  plea  and 
replication,  &c.  are  next  entered,  with  an  award  of  the  venire 
facias^,  or  if  it  be  of  errors  in  law,  there  is  an  entry  of  the  joinder, 
with  a  continuance  by  curia  advisari  vuW  ;  after  which  the  roll 
proceeds  Avith  the  finding  of  the  jury,  or  determination  of  the  court, 
and  judgment  of  affirmance  or  reversal.  And  a  mistake  of  the  clerk, 
in  entering  the  assigment  of  errors  and  joinder  of  a  wrong  term, 
may  be  amended''. 

On  an  issue  in  fact,  a  record  of  nisi  prius^  is  made  up,  and  the 
parties  proceed  to  trial,  as  in  common  cases  ;  and,  after  verdict,  the 
party  for  whom  it  is  found  must  move  to  put  the  cause  in  the  paper 
for  argument" ;  and  then,  on  producing  the  postea,  the  court  will 

a  Cro.  Eliz.  648,  9.  Cro.  Jac.  J 16,  17.  3  ^  Cro.  Eliz.  135.  231.   1  Ld.  Raym.  151. 

Mod.  135.  Carth.  369.  S.  C. 

b  1   Salk.26S.  3  Salk.  399.  2  Ld.  Raym.  6  Ante,  774. 

1005.  6  -Mod.  113.  206.  *■  Append.  Chap.  XLIV.  §  85. 

c  2  Str.  861.  2  Ld.  Raym.  1433.  S.  C.  '    Jd.  §  8'6,  &c, 

d  55  Geo.  IIL  c.  184.     Scked.  Part  H.  §  "3  Maule  &  Sel.  591. 

1I[^  1  Append.  Chap.  XLIV.  §  96. 

'Jinle,n2i.  "'1  Str.  127. 

4  L 
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give  judgment  according  to  the  finding  :  In  this  case  the  defendant, 
as  well  as  the  plaintiff,  may  carry  down  the  cause  to  trial,  without  a 
rnle  for  trying  it  by  proviso. 

On  an  issue  in  law  in  the  King's  Bench,  either  party  may  move 
for  a  concilium^f  draw  up  and  serve  the  rule,  enter  the  cause  with 
the  clerk  of  the  papers,  and  proceed  to  argument,  as  on  demurrer**. 
Previous  to  the  day  of  argument,  copies  of  the  books,  or  proceed- 
ings in  error  should  be  delivered  (as  on  demurrer,)  by  the  plaintiif 
or  his  attorney,  on  unstamped  paper,  to  the  chief-justice  and  senior 
judge,  and  by  the  defendant  or  his  attorney,  to  the  two  other  ju<lges*= ; 
in  which  should  be  inserted  the  names  of  the  counsel  who  signed  the 
pleadings'^ :  and  the  exceptions  intended  to  be  insisted  upon  in  argu- 
ment, should  be  marked  in  the  margin*.  If  either  party  neglect  to 
deliver  the  books,  they  ought  to  be  delivered  by  the  otherf ;  and  in 
that  case,  the  party  neglecting  cannot  be  heard,  but  judgment  will  of 
course  be  given  against  him^. 

In  the  Exchequer  chamber,  there  are  no  more  than  two  return 
days  in  every  term  ;  one  is  called  the  general  affirmance  day,  being 
appointed  by  the  judges  of  the  Common  Pleas  and  barons  of  the  Ex- 
chequer, to  be  held  a  few  days  after  the  beginning  of  every  term,  for 
the  general  affirmance  or  reversal  of  judgments;  the  other  is  called 
the  adjournment  day,  which  is  usually  held  a  day  or  two  before  the 
end  of  every  term.  On  the  first  of  these  days,  judgments  are  affirmed 
or  reversed,  or  writs  of  error  nonprossed  \  the  intent  of  the  latter  is 
to  finish  such  matters  as  were  left  undone  at  the  former :  on  which 
last-mentioned  day  also,  as  well  as  on  the  first,  judgments  may  be 
affirmed  or  reversed,  or  writs  of  error  nonprossed,  on  paying  an 
additional  fee  to  the  clerk  of  the  errors,  and  setting  down  the  cause 
two  days  before  the  adjournment  day**. 

The  proceedings  in  this  court  are  entered  by  the  clerk  of  the  errors, 
who  sets  down  the  cause,  at  the  instance  of  either  party,  without  a 
motion  for  a  concilium  :  In  making  the  entry,  after  setting  forth  the 
writ  of  error  and  return,  and  the  proceedings  in  the  court  of  King's 
Bench,  a  day  is  given  to  the  plaintiff  to  assign  errors  ;  after  which 
the  assignment  of  errors,    and  other   subsequent  proceedings,    are 

a  Append.  Chap.  XLIV.  §  94.  C.  P.  1  Taunt.  203.  Ante^  5l\.  796,  7. 

»>  Ante,  796,  &c.  f  4  Taunt.  147. 

c  R.  M.  17  Car.  I.  K.  B.  and  see  R.  E.  2  8  R.  M.  17  Car.  I.  K.  B.  Imp.  K.  P..  799. 

Jac.  II.   (a).  R.  T.   40  Geo,    III.  K.  B.   1  R.  E.  27  Car,  II.   R.  M.  6  Geo.  11.  reg.  3. 

East,  131.  Ante,  796.  C.  P.  Sed  qutsre  ;  and  see  6  Durnf.  &  East, 

i  R.  E.  18  Car.  II.  K.  B.  Anli,  796.  477.  I  Bos.  &  Pul.  292.  Ante,  798. 

•  R.  E.  2  Jac.  II.  rerived  by   R.  H.  38  *>  L.  P.  E.  181,  2. 
Geo.  III.  K.  B.  and  see  R.  H,  48  Geo.  III. 


OP    ERROR.  1235 

entered  on  the  return  days  they  are  put  in,  with  a  separate  placita 
for  each  day'.  It  is  a  rule  in  the  Exchequer  chamber,  that  "  no 
copy  of  error  and  record  thereupon  be  deUvered  to  the  justices  or 
barons,  before  the  attorney  for  the  plaintiff  in  error  shall  have  ^iven 
ten  days  notice  to  the  clerk  of  the  errors  in  the  Exchequer  chamber, 
that  the  error  assigned  in  the  record  is  to  be  argued  before  the  said 
justices  and  barons,  for  both  parties ;  and  that  the  attorney  for  the 
plaintiflf  shall  deliver  four  copies  to  the  justices  of  the  Common 
Pleas,  and  the  attorney  for  the  defendant  shall  deliver /our  other 
copies  to  the  barons  of  the  Exchequer,  four  days  before  the  hearing 
of  the  cause'' :"  To  enable  the  parties  to  deliver  these  copies,  a  tran- 
script of  the  proceedings  is  made  for  them,  by  the  clerk  of  the 
errors. 

In  the  House  of  Lords,  when  the  defendant  hath  joined  in  error, 
the  cause  is  set  down,  on  the  motion  of  a  peer,  to  be  heard  in  turn  ; 
after  which,  if  the  house  is  likely  to  be  soon  up,  either  party  may  on 
petition^  of  which  two  days  previous  notice  should  be  given  to  the 
other,  have  the  cause  appointed  for  a  short  day  :  And  when  a  day  is 
appointed  for  hearing  the  cause,  the  same  cannot  be  altered  but  upon 
petition  ;  and  no  petition  can  in  such  case  be  received,  unless  two 
days'  notice  thereof  be  given  to  the  adverse  party,  of  which  notice 
oath  is  to  be  made  at  the  bar  of  the  house^.  Previous  to  the  argu- 
ment, the  cases  for  both  parties  must  be  drawn  up,  and  signed  by 
counsel;  and  it  is  usual  for  each  party  to  deliver  two  hundred  and 
fifty  printed  copies  of  them  at  the  Parliament  office,  four  days  at 
least  before  the  hearing*^,  some  of  which  are  given  to  the  lords,  and 
others  to  the  judges. 

On  the  day  appointed  for  argument,  the  counsel  for  the  parties  are 
beard,  being  previously  instructed,  and  furnished  with  copies  of  the 
paper  books,  or  printed  cases  ;  and  if  there  be  no  argument,  one  of 
them  moves  for  judgment  of  affirmance  or  reversal.  If  the  errors  be 
argued,  one  counsel  only  is  heard  on  each  side,  in  the  King's  Bench  ; 
the  counsel  for  the  plaintiff  in  error  begins,  the  counsel  for  the  defen- 
dant is  then  heard,  and  the  plaintiff's  counsel  replies^:  In  the  House 
of  Lords,  no  more  than  two  counsel  can  be  heard  on  each  side'' ;  and 
one  counsel  only  to  reply'. 

a  L.  P.  E.  175,  &e.  Append.  Chap.  XLIV.  die  Merc.  24  Feb.  1813. 
§  95.  f  Id.  die  Mart.  12  Jan.  1724. 

•>  R.  E.  33  Car.  II.  Imp.  K.  B.  788,  9.  g  Ante,  513. 

c  Append.  Chap.  XLIV.  §  115.  l*  2  Cromp.  329. 

d  Ordo  Dom.  Proe.  die  Merc.  22  Dec.  1703.  >  Ordo  Dom.  Proc.  die  Sab.  2  Mar.  1727. 

e  Id.  die  Mart.  19  Apr.  1698.  and  see  td. 
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The  judgment  in  error,  unless  the  court  are  equally  ilivUled  Iir 
opinion,  is  to  affirm,  or  to  recall  or  reverse  the  fornoer  judj^- 
ment ;  that  the  plaintiff  be  barred  of  his  writ  of  error  ;  or  that  there 
he  a  venire  facias  de  novo.  The  common  judgment  for  the  defen- 
dant in  error,  wliether  the  errors  assigned  be  in  fact  or  in  law,  is  that 
the  former  judgment  be  affirmed^ :  So,  on  a  demurrer  to  an  assign- 
ment of  errors,  in  fact  and  in  law,  for  duplicity,  the  judgment  is  quod 
ajjirmetur^.  For  error  in  fact,  the  judgment  is  recalled,  revoca- 
tur'^ ;  and  for  errror  in  law,  it  is  reversed^.  On  a  plea  of  release  of 
errors',  or  the  statute  of  limitations^',  found  for  the  defendant,  the 
judgment  is,  that  the  plaintiff  be  barred  of  his  writ  of  error.  It  has 
already  been  shewn,  in  what  eases  a  venire  facias  is  grantable  de 
novo^. 

When  the  court  of  King's  Bench  are  equally  divided  in  opinion 
upon  a  writ  of  error,  it  seems  there  can  be  no  rule  for  affirming  ov 
reversing  the  judgment,  without  consent ;  and  therefore,  in  the  case 
of  Thornhy  v.  Fleetwood^',  the  court  being  divided  in  opinion,  a 
rule  was  made,  with  the  assent  and  at  the  instance  of  the  lessor  of 
the  plaintiff,  to  expedite  the  determination  of  the  cause  in  the  House 
of  Lords  ;  whereby  it  was  ordered,  that  the  judgment  should  be  af- 
firmedJ.  But  in  the  Exchequer  chamber,  it  is  the  j)raclice,  upon  a 
division,  to  affirm  the  judgment,  as  was  done  in  the  cetse  oi'  Deighton 
Y.  Greenville^ :  And  so  is  the  practice  in  the  House  of  Lords ; 
which  depends  on  their  mode  of  putting  the  question  to  reverse  the 
judgment,  a  majority  being  required  to  reverse  it'. 

A  judgment,  when  entire,  cannot,  it  is  said,  regularly  be  reversed 
in  part,  and  affirmed  for  the  residue™.     Therefore,  where  A.  brought 

a  Append.  Chap.  XLIV.  §  103.  107.  114.  "  ment;  or  if  they  cannot  determine  it,  that 

116.  "  then  the  record  shall  be  brought  into  par- 

•>  Yelv.  5S.  2  Ld.  Raym,  833.  1  Str.  439.  "  liament,   who  shall  make   a  final  accord; 

'  2  Bac.  Abr.  230.  "  and  the  judges  before  whom  the  cause  is 

^  Append.  Chap.  XLIV.  §  (04,  5,  6.  108.  "  depending  shall  proceed  to  give  judgment, 

e  1  Show.  50,    1  Str.    127.    683.  but   see  "  pursuant  to  their  directions."     But  there 

Ast.  Ent.  339.   1  Str.  382.  semb.  contra.  appear  to  be  no  footsteps  for  centuries,  of 

<■  2  Str.  1033.  Cas.  temp.  Hardiv.  345.  S.  C.  any  such  appointment  of  a  prelate,  two  earls, 

8  Ante,  953,  4.  and  two  barons  ;   and   the   court  of  King'R 

h   1  Str.  379.  and  Sfe  1  Salk.  17.  Bench,   in  the  above  case,  thought  it  would 

J  Lil.   Ent.  324.      By  the  statute  14  Edw.  be  improper,  on    a  writ  of  error  from  the 

HI.  Stat.  ].  c.  3.  it  is  provided,  "  that  where-  Common    Pleas,  to  adjourn   the  cause    for 

"  as  causes  have  been  delayed  for  difficulty  difficulty  into  the  Exchequer  chamber,  or 

"and   division  in  opinions;    therefore,    to  House  of  Lords.  1  Str,  383, 

"  remedy   the   delays  occasioned  thereby,  .  '',1  Show.  36.  Cruise,  on  i^<«e5,  222. 

"  there  shall  in  every  parliament  be  chosen  '   1  Str.  383.      ■ 

"  a  prelate,  two  earls,  and  tiro  barons,  who  "^  2  Bac.  Abr.  227.  1  LI.  Kaym.   255,  6, 

•*  by  good  advicd  of  others,  are  to  give  judg-  2  Ld.  Raym.  825. 
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an  action  on  the  case  for  damages  against  B.  for  words  spoken  of 
h'un,  and  for  causing  him  to  be  indicted,  &c.  and  the  jury  found  a 
i/^erdict  for  the  plaintilF  as  to  both,  with  entire  damages,  yet  it  being 
afterwards  holden  that  the  words  were  not  actionable,  the  judgment 
Avas  reversed  in  toto"  :  But  if  part  of  the  words  laid  be  not  actionable, 
and  several  damages  are  given,  it  seems  that  judgment  shall  be  re- 
versed in  part  only''.  And  where  judgment  is  given  for  the  plaintiff 
in  debt  on  two  counts,  one  of  which  is  bad,  the  court  may  reverse  it 
as  to  that  count,  and  also  as  to  the  damages  and  costs,  which,  being 
given  generally,  apply  to  the  whole  declaration,  and  cannot  be  sepa- 
rated, and  affirm  it  as  to  the  other  count''. 

Wlien  there  are  several  dependent  judgments,  and  the  principal 
one  is  reversed,  the  olher  cannot  be  supported  :  As  if  a  man  recover 
in  debt  upon  a  judgment,  if  the  first  judgment  be  reversed,  the 
second  falls  to  the  ground'^  But  the  reversal  of  the  last  judgment 
will  not  affect  the  first :  As  if  a  judgment  be  given  against  executors 
in  an  action  of  debt,  and  after  a  scire  facias,  judgment  is  given 
against  them,  to  have  execution  of  their  proper  goods,  and  a  writ  of 
error  is  brought  upon  both  judgments  ;  in  this  case,  if  the  first  judg- 
ment be  good,  and  the  last  erroneous,  the  last  judgment  only  shall  be 
reversed,  and  the  first  shall  stand*. 

So,  if  there  be  several  distinct  and  independent  judgments,  the 
.reversal  of  the  one  shall  not  affect  the  other ;  As  in  an  action  of 
account,  if  judgment  be  given  quod  computet,  and  after  auditors 
are  assigned,  and  upon  the  accoimt  judgment  is  given  against  the 
defendant  also,  with  damages  and  costs,  and  after  a  writ  of  error  is 
brought  upon  both  judgments,  and  thereupon  the  last  judgment  only 
is  found  to  be  erroneous ;  in  this  case,  the  last  judgment  only  shall 
be  reversed,  and  not  the  first  judgment,  but  that  shall  stand  in  force  ; 
for  these  are  two  distinct  and  perfect  judgments,  the  first  judgment 
being  idea  consideratum  est  quod  computet,  et  de/endens  in  mi- 
sericordid^ .  So,  if  the  judgment  consist  of  several  distinct  and 
independent  parts,  it  may  be  reversed  as  to  one  part  only  ;  as  for 
costs  alone",  or  damages  in  scire  facias'^,  or  for  damages  and  costs 
in  a  qui  tarn  action'. 

If  judgment  be  given  against  the  defendant,  and  he  bring  a  writ 
of  error,  upon  which  the  judgment  is   reversed,  the  judgment,   it  is 

»  2  Bac.  Abr.  223.  Hardw,  343.  S  C. 

»>  1  Str.  188.  f  2  Bac.  Abr.  228,  9. 

c  6  TauDt.  645.  2  Marsh.  304.  308,  9.  S.  s  Lit.  Ent.  233.  1  Str.  188. 

C.  and  see  2  Chit.  Rep.  30.  (a).  ''  2  Str.  808.  2  Ld.  Raym.  1332.  S.  Co 

«>  2  Bac.  Abr.  229.  i  4  Bur.  2018. 
«  Id.  ibid,  and  see  2  Str.  1055.  Cas.  lemp. 
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said,  shall  only  be  quod  judicium  reversetur ;  for  the  writ  of  error 
is  brought  only  to  be  eased  and  discharged  from  that  judgment.     But 
if  judgment  be   given    against  the   plaintiff,  and   he   bring  a  writ  of 
error,  the  judgment  shall  not  only  be  reversed,  if  erroneous,  but  the 
court  shall  also  give  such  judgment,  as  the  court  below  should  have 
given  ;  for  the  writ  of  error  is  to  revive  the  first  cause  of  action,  and 
to  recover  what  he  ought  to  have  recovered  by  the  first  suit,  wherein 
an  erroneous  judgment  was  given^     The  former  part  of    this  dis- 
tinction, however,  does  not  appear  to  be  well  founded  :    for  in  a  late 
case'',  where  judgment  had  been  given  in  the  Common  Pleas  for  the 
plaintiffs,  upon  a  special  verdict   in    assumpsit,  which    was  reversed 
upon  a  writ  of  error  in  the  King's   Bench,  the  defendant  was  holden 
to  be  entitled,  in  the  latter  court,  not  only  to  judgment  of  acquittal, 
but  also  for  the  costs  of  his  defence  in  the  Common  Pleas,  being  the 
same   judgment  which  the  court   below  ought  to  have  given  ;    the 
defendant  in  such  case  being  entitled  to  his  costs,  by  the  statute  23 
i^en.  VIII.  c.  15.     But  there   must  be  a  rule  nisi,  for  reversing  a 
judgment  given  for  the  plaintiff  in    an    inferior  court,  and  that  it   be 
referred  to  the  master  to  tax  the  plaintiff  in  error  his  costs,  where  the 
defendant  has  not  joined   in  errors     If  judgment   be   given  for  the 
plaintiff  on  one  count  in  a  declaration,  and  a  distinct  judgment  for  the 
defendant  on  another,  and  the  defendant  bring  a  writ  of  error  to  re- 
verse the  judgment  on  the  first  count,  the  court  of  error  cannot  ex- 
amine  the  legality  of  the  judgment   on  the   second  count,  no  error 
being  assigned  on  that  part  of  the  record'*. 

When  a  judgment  against  the  plaintiff  is  reversed,  on  a  writ  of 
error  brought  in  the  King's  Bench,  that  court,  having  the  record 
before  them,  may  in  all  cases  give  such  judgment  as  the  court 
below  should  have  given  ;  and  if  necessary,  may  award  a  writ  of  in- 
quiry to  assess  the  damages.  And  so,  when  judgment  is  given 
against  the  plaintiff  in  the  King's  Bench,  on  a  special  verdict,  by 
which  the  damages  are  assessed,  the  Exchequer  chamber  or  House 
of  Lords  may,  in  case  of  reversal,  give  a  new  and  complete  judg- 
ment, for  the  plaintiff  to  recover  those  damages*.  But  when  the 
damages  are  not  assessed,  as  where  judgment  is  given  on  demurrery 
the  Exchequer  chamber  or  House  of  Lords,  not  having  the  record 
before  them,  but  only  a  transcript,  cannot  give  a  new  and  complete 
judgment,  but  only  an  interlocutory  judgment  quod  recuperet ;  and 

»  2  Bac.  Abr.   tit.  Error,  M.  2.   1  Salk.  <=  1  Dowl.  &,  Ryl.  183. 

262.  401.  4  Mod.  76.    S.  C.  4  Bur.   2156.  d  6  Durnf.  &  East,  200. 

12  East,  669.  e  i  Salk.  403.  1  Ld.  Raym.  9,  10.  Carth. 

*  12  East,  658.  319.  Skin.  514.  S.  C.  1  Bos.  &  Pul.  30. 


OP   ERROR.  1^39 

the  transcript  beinj;^  remitted,  the  court  of  King's  Bench  will  award 
a  writ  of  inquiry,  and  give  final  judgment*. 

When  the  judgment  is  affirmed,  or  writ  of  error  nonprossed,  the 
defendant  in  error  is  entitled  to  costs  and  damages,  by  3  Hen. 
VII.  c.  iO.  &  19  Hen.  VII.  c.  20.  By  the  former  of  these  statutes, 
reciting  that  writs  of  error  were  often  brought  for  delay,  it  is  enacted, 
that  "  if  any  defendant  or  tenant,  against  whom  judgment  is  given, 
"  or  any  other  that  shall  be  bound  by  the  said  judgment,  sue,  before 
"  execution  had**,  any  writ  of  error  to  reverse  any  such  judgment,  in 
**  delay  of  execution,  that  then,  if  the  same  judgment  be  affirmed, 
**  ©r  the  writ  of  error  be  discontinued  in  default  of  the  party,  or  the 
"  plaintiflT  in  error  be  nonsuited  therein,  the  person  or  persons 
**  against  whom  the  writ  of  error  is  sued,  shall  recover  his  costs  and 
**  damages,  for  his  delay  and  wrongful  vexation  in  the  same,  by 
*'  discretion  of  the  justice^  before  whom  the  writ  of  error  is  sued." 
The  latter  of  the  above  statutes  recites  the  former,  and  that  it  had 
not  been  put  in  force,  and  enacts,  that  "  it  shall  be  thenceforth  duly 
put  in  executicm."  Upon  these  statutes  it  has  been  holden,  that 
costs  and  damages  are  recoverable  in  error,  for  the  delay  of  execu- 
tion, although  none  were  recoverable  in  the  original  action'^ :  And 
executors  and  administrators  are  liable  to  costs  in  error,  in  cases 
where  they  would  be  liable  in  the  original  action^  But  these  statutes 
are  confined  to  judgments  recovered  by  the  original  plaintiffs  below, 
and  affirmed  in  error,  and  do  not  extend  to  judgments  recovered  by 
ihe  defendants  below:  Therefore,  an  avowant  in  repZewin  for  rent  in 
arrear,  for  whom  judgment  was  given  below,  which  was  affirmed  on 
a  writ  of  error,  is  not  entitled  to  be  allowed  interest  on  the  sum  re- 
covered by  the  judgment^ 

On  a  writ  of  error  returnable  in  the  King's  Bench,  that  court,  on 
motion,  will  order  the  master  to  compute  interest  on  the  sum  re- 
covered, by  way  of  damages,  from  the  day  of  signing  final  judgment 
below,  down  to  the  time  of  affirmance,  and  that  the  same  be  added 
to  the  costs  taxed  for  the  plaintiff  in  the  original  action^.  In  the  Ex- 
chequer chamber,  though  the  court,    it  seems,    are  bound  to  allow 

*  Cro.  Jac.207.  Yelv.  75.S.C.  Vent.  38.    16f,.  4  Mod.   245.  Carth.   261. 

''  Cro.  Jac.  63G.  Gitb.  C.  P.  275.  S.  C.  semh  contra. 

<=  The  v/ord  justice,  in  the  singular  num-  «  1  H.  Blac.  566.  and  see  2  Str.  977. 

ber,     is  here    made    use  of,  instead  of  the  '  10  East,  2. 

courlj  there  being  no  court  of  error  consist-  (  Doug.  752.  n.  3,  and  see  2  Str.  931.  2 

ingof  only  one  judge.   Doug.  561.  n.  5.  Bur.  1096,  7.   1    Blac.  Rip.  267,  8.  S.  C.  2 

d  Dyer,  77.  Cro.  Eliz.  617.  659.  5  Co.  Dumf.   &   East,  79.  1  Maule  &  Sel.    1"I. 

101.  S.  C.  Cro.  Car.  145.  1  Str.  262.  2  Str.  173. 
1084.  but  see  Cro.  Car.  425.  1  Lev.  146.  I 
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double  costs  to  the  defendant  in  error,  on  the  atfirmance  of  a  judg- 
ment after  verdict  in  the  King's  Bench,  yet  it  is  entirely  a  matter  in 
their  discretion,  whether  or  not  interest  shall  be  allowed  on  such  af- 
firmance" :  And  the  course  is  said  to  be,  for  the  officer  to  settle  the 
costs,  unless  any  particular  direction  be  given  by  the  court  ;  and  in 
taxing  them,  he  allows  double  the  money  out  of  pocket,  or  there- 
abouts, but  adds  no  interest  as  a  matter  of  course''.  Interest,  however, 
has  been  allowed,  in  the  Exchequer  chamber,  on  the  affirmance  of  a 
judgment  in  assumpsit,  for  the  balance  of  a  merchant's  account,  and 
for  interest  on  that  balance''.  So,  it  has  been  allowed,  on  a  letter 
promising  payment  of  an  admitted  balance,  by  a  bill  at  two  months'^. 
And  though  interest  is  not  allowed  upon  the  affirmance  of  a  judg- 
ment for  money  lent  merely,  yet  it  is  recoverable  upon  the  affirmance 
of  a  judgment  for  the  balance  of  an  account  for  money  lent,  and 
for  interest  upon  advances,  where  the  plaintiffs,  as  bankers,  have 
been  in  the  habit  of  charging  it*.  In  such  case,  however,  the  affidavit 
must  state,  that  it  was  the  custom  of  the  bankers  to  charge  interest  on 
their  advances,  and  at  what  rate^  So,  on  a  judgment  recovered  against 
bankers,  for  a  balance  due  from  them,  on  account  of  money  deposited 
in  their  bank  by  a  customer,  the  court,  on  affirmance,  ordered  interest 
to  be  added  to  the  damages,  on  proof  that  it  was  the  usage  of  the 
bank  to  allow  it^.  And  interest  has  been  allowed,  in  an  action  for 
not  giving  a  bill  of  exchange  in  payment  for  goods  sold,  from  the 
time  when  the  bill,  if  given,  would  have  become  due*";  or  for  not 
discounting  bills,  delivered  to  the  defendant  for  that  purpose,  but 
converting  them  to  his  own  use'.  So,  it  has  been  allowed,  in  an  action 
on  a  promise  to  give  a  bond  or  mortgage,  which  would  have  carried 
interest'' ;  or  to  make  good  to  the  acceptor  of  a  bill,  so  much  money 
as  the  dividends  of  a  bankrupt's  estate  should  fall  short  of  the  amount 
of  the  bill'.  And,  in  an  action  ot  covenant  for  nonpayment  of  purchase 
money,  interest  was  allowed  on  the  whole  sum  recovered,  although 
such  money  was  payable  by  instalments,  and  there  was  an  express 
engagement  between  the  parties,  that  interest  should  be  payable  on 
the  first  instalment  only". 

■  2  H.  Blac.  284.  536.  S.  C.  and  see  8  Price,  516,  17. 

^  2  Bur.  1096.  and  see  2  H.  Blac.  284.  h  o  Campb.  428.  n.    and  steid.  472.  480, 

c  4  Taunt.  298.   and  see  3  Price,  251.  7  13  East,  93.  5  Taunt.  157.  4  Taunt.  293. 

Taunt.  245.  S.  C.  i  5  Taunt.  753. 

d  5  Taunt.  758.  k  4  Taunt.  876. 

«  4  Taunt.  346.  >  Id.  250. 

f  8  Price,  516.  ">  2  Moore,  1 95.  8  Taunt.  245.  S.  C, 
g  2  Moore,  206.  S  Taunt.  250.   5  Price, 
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In  trover  for  bills  of  exchange,  the  court  of  Exchequer  chamber 
allowetl  interest  from  the  time  of  the  first  judgment,  upon  all  such 
bills  as  had  been  received  before  the  judgment,  and  upon  all  such  as 
were  received  afterwards,  from  the  receipt  of  them*.  And  interest  was 
allowed  in  one  case,  on  the  affirmance  in  error  of  a  judgment  for  the 
proceeds  of  stock,  fraudulently  sold  out  by  a  person  holding  a  power  of 
attorney  to  sell'' ;  and  in  another,  on  the  affirmance  of  a  judgment, 
in  an  action  on  an  attorney's  undertaking  to  pay  the  debt  and  taxed 
costs,  on  or  before  a  day  certain".  But  it  seems  to  be  now  the 
practice  of  the  Exchequer  chamber,  to  give  interest  only  in  cases 
where  interest  was  recoverable  below'' ;  unless  it  be  distinctly  proved 
or  admitted,  that  the  writ  of  error  was  brought  for  delays :  and  there- 
fore, though  they  once  allowed  interest  in  an  action  of  tort^,  and  on 
an  attorney's  bills,  yet  these  decisions  were  afterwards  disapproved  of, 
and  interest  has  been  refused  in  the  latter  action*" :  And  it  is  said  to 
be  contrary  to  the  practice  of  the  court,  to  give  interest  in  an  action 
for  mere  unliquidated  damages'.  So,  if  judgment  be  entered  gene- 
rally, upon  a  declaration  in  assumpsit  or  cooenant^y  and  some  of  the 
counts  or  breaches  are  for  unliquidated  damages,  no  interest  can  be 
allowed  on  affirmance  of  the  judgment':  And  it  is  not,  it  seems, 
allowed  on  a  count  in  assumpsit,  for  not  accounting  for  goods 
delivered  to  be  sold  on  commission"^.  So,  interest  was  refused  on  the 
affirmance  of  a  judgment  in  Jamaica,  in  an  action  for  the  price  of 
goods  sold  and  delivered,  and  interest  thereon,  and  on  an  account 
stated,  and  for  interest  on  the  balance ;  although  it  was  sworn,  that 
the  inhabitants  of  Jamaica  were  always  in  the  habit  of  charging 
interest  on  their  balances,  and  that  it  was  a  component  part  of  the 
sum  recovered  in  the  court  below" :  And  interest  is  not  allowed,  on 
the  affirmance  of  a  judgment  on  a  recognizance  of  bail,  in  the  King's 
Bench"  :  nor  in  an  action  on  a  replevin  bondP ;  nor  on  an  indemnity 
bond,  for  damages  assessed  on  a  suggestion  of  breaches,  under  the 
statute  8  &  9  W.  III.  c.  11.  §  ^\ 


a  2  New  Rep.  C.  P.  203.  b  Taunt.  758,  9.  Campb.  513.  2  Campb.  42S.  n. 

«>  6  Taunt.  117.  k  6  Taunt.  330.  2  Marsh.  230.  S.  C. 

c  Id.  34G.  1  5  Taunt.  28. 

^  2  Campb.  428.  n.  and  see  id.  472.  480.  "•  Id.  ibid. 

13  East,  98.  3  Taunt.  157.  4  Taunt.  298.  n  7  Taunt.  244.   3  Price,  250.  S.  C.  and 

e  3  Taunt.  31.  see  1  Stark,  ^'i.  Pri.  219. 

*■  2  H.  B!ac.  2G7.  .     <>  4  Taunt.  722.  6  Price,  338.  and  see  8 

g  Id.  284.  Price,  582. 

1»  2  Bos.  &  Pul.  219.  P  4  Taunt.  30. 

i  2    New   Rep.   C.   P.    360.    and   see  1  ^5  Taunt,  656. 
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An  affidavit  of  the  cause  of  action  is  said  to  be  not  absolutely  neces- 
sary, on  moving  for  interest  on  the  affirmance  of  a  judgment  in  the 
Exchequer  chamber* :    And  the  court  will  not,   in  the  ordinary  ex- 
ercise  of  its   discretion,   give    interest   upon    facts  stated   to   them 
by    affidavit ;     because   the    other  party   can   have    no  opportunity 
of  contradicting  them** :  but  vehere  interest  is  given,  the  debt  must 
appear,  on  the  face  of  the  record,   to  be  one  which  carries   interest''. 
Formerly,  the   rule  to   compute  interest  on  the  sum  recovered  by 
the  judgment,  was  only  a  rule  to  shew  cause,  in  the  King's  Bench",  as 
well  as  in  the  Exchequer  chamber"^ ;  But  now  the  rule,  in  both  courts, 
is  absolute  in  the  first  instance*.     In  the  Exchequer  chamber,  how- 
ever, it  is  necessary  to  give  a  previous  notice  of  raotion*^ ;  and   on  an 
affidavit  of  the   service   of  such    notice",  and  of  the   nature  of  the 
cause  of  action,  where  it  does  not  otherwise  appear  to  the  court,  they 
will  grant  the  rule.     When  interest  is  allowed,  it  was  formerly  cal- 
culated at  the  rate  of  four  pounds  per  cent,  per  annum^  :  but  it  was 
afterwards  raised  to  Jive  pounds  per  cenV ;  though,  as   the  value  of 
money  has  since  decreased,  the  court  would  now  probably  allow  only 
four   pounds   'per   cent.     And,    in  an   action   against  bankers,  for 
money  deposited  in  their  bank,  an  order  was  made  for  interest,  after 
the  same  rate  only  at  which  it  was  the  usage  of  the  bank  to   allow  it 
to  their  customers''.     In  a  case  which  requires  it,  interest  is  allowable 
in  the  Exchequer  chamber,  on  a  judgment  oi  nonpros,  as  well  as  on  a 
judgment  of  affirmance':  And  upon  a  contract  to  replace  stock,  and 
pay  dividends  in  the  mean  time,  interest  is  given,   and   not  further 
dioidends,  on  the  affirmance  of  the  judgment"'.      But  in  debt  on  re- 
cognizance against  bail  in  error  in  the  Exchequer  chamber,  the  bail 
are  not  liable  to  pay  interest  between  the  time  of  the  original  judg- 
ment and  affirmance  ;  though  they  are  liable  for  interest  after  affirm- 
ance":   And  where  the  judgment  is  for  principal  and  interest  on  a 
bill   of  exchange  or  promissory  note,    &c,  the  practice  is,   for  the 
officer  of  the  court  to  sever  that  part  of  the  judgment   which   was 
for  interest  from  the  principal,  by  reference  to  the  instrument  stated 
on  the  record  by  which  it  became  due,  and  to  compute  interest  on  the 
principal  only°. 

a  2  Price,  7.  h  2  H.  Blac.  287. 

*>  7  Taunt.  244.  3  Price,  250.  S.  C.  «  1  Bos.  &  Pul.  30. 

*^  Doug.  752.  n.  3.  kg  Moor.-,  206.  8  Taunt.  250.  5  Price, 
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In  the  court  holden  before  the  Lord  Chancellor,  and  treasurer  and 
judgea,  (under  the  31  Edw.  III.)  for  examining  erroneous  judgments 
in  the  Exchequer,  the  practice  is  to  give  interest,  from  the  day  of 
signing  judgment,  to  the  day  of  affirming  it  there  ;  computed  ac- 
cording to  the  current,  not  according  to  the  strictly  legal  rate  of 
interest^  In  the  House  of  Lords,  they  give  sometimes  very  large, 
sometimes  very  small  costs,  in  their  discretion,  according  to  the  na- 
ture of  the  case,  and  the  reasonableness  or  unreasonableness  of  liti- 
gating the  judgment  of  the  court  below'' :  And,  in  order  to  mitigate 
costs,  the  plaintiff  will  sometimes  withdraw  his  errors.  But  the 
court  of  King's  Bench  would  not  refer  it  to  the  master,  to  tax  the 
plaintiff  his  costs  in  error  in  j)arliament,  on  a  judgment  affirmed  on 
error  in  the  House  of  Lords  without  awarding  costs,  and  remitted  to 
the  King's  Bench,  to  the  end  that  such  proceedings  might  be  had 
thereon,  as  if  no  such  writ  of  error  had  been  brought''. 

By  the  13  Car.  II.  stat.  2.  c.  2.  ^  10.  "  if  the  judgment  be  affirmed 
after  verdict,  the  plaintiff  shall  pay  to  the  defendant  in  error  his 
double  costs  :"  which  statute  is  confined  to  cases  where  the  judgment 
so  affirmed  is  for  the  plaintiff  below ;    and  does  not  apply,    where 
the  defendant  below  obtains  judgment  upon  a  special  verdict'*.     And 
by  the  8  and  9  W.  lU.  c.  II.  §  2.  "  if  at  any  time  after  judgment 
"  given  for  the  defendant^  in  any  action,  plaint  or  suit,  in  any  court  of 
"  record,  the  plaintiff  or  demandant  shall  sue  any  writ  or  writs  of 
"  error,  to  annul  the  said  judgment,  and  the  said  judgment  shall  be 
"  afterwards  affirmed,  the  writ  of  error  discontinued,  or  the  plaintiff 
"  be  nonsuit  therein,  the  defendant  in  error  shall  have  judgment  to 
"  recover  his  costs,  against  the  plaintiff  or  demandant,   and  have 
"  execution  for  the  same,  by  capias  ad  satisfaciendum,  Jieri  facias, 
"  or  elegit^:''     This  statute,   however,    only  relates   to  judgments 
given  on    demurrer   for   defendants    below,   to   whom   remedy    was 
intended  to  be  given   for  their  costs,  both  below  and  above,  on  af- 
firmance of  such  judgments,  which  they  had  not  before^     And  none 
of  the  before-mentioned  statutes  give  costs  in  error,  upon  the  re- 
versal of  a  judgment^ :  therefore,  when  a  judgment  is  reversed,  each 
party  must  pay  his  own  costs  :  and  accordingly,  where  the  plaintiff 
in   case  recovered  a  verdict  at  the  trial,  and  had  judgment  in  the 
Common  Pleas,  and  upon  a  bill  of  exceptions  returned  into  the  King's 
Bench,  judgment  was  reversed,  and  the  plaintiff  took  nothing  by  his 

•  2  Bur.  1096.  1  Blac.  Rep.  267.  S.  C.  ^  And  see  the  statute  8  &  9  W.  III.  c.  27. 
«>  2  Bur.  1097.  1  Blac.  Rep.  268.  S.  C.          §  3.  2  H.  Blac,  287. 

c  2  Maule  &  Sel.  249.  MO  East,  5. 

*  a  East,  545.  ^  1  Str.  617,  and  see  5  East,  49. 
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writ  it  was  hoklen  that  the  defendant  could  not  have  costs".  A  judg- 
ment for  the  plaintiff  was  reversed  on  a  writ  of  error  in  fact,  brought 
by  the  defendant ;  and  the  court  held,  that  tiie  plaintiff  in  error  was 
entitled  to  the  costs  of  the  original  action,  though  not  to  the  costs  in 
ierror"*. 


After  affirmance,  or  nonpros  for  not  assigning  errors,  the  de- 
fendant in  error  having  taxed  his  costs,  which  may  be  done  in  four 
days  exclusive  after  affirmance  in  the  Exchequer  chamber'^,  may  take 
out  execution  for  the  sum  recovered  in  the  original  action,  as  well  as 
the  damages  and  costs  in  error,  or  for  these  alone,  by  Jieri  Judas'^, 
against  the  goods  and  chattels  of  the  plaintiff  in  error ;  by  elegit^ 
against  his  goods,  and  a  moiety  of  his  lands  ;  or  by  capias  ad  satis- 
faciendum^, against  his  person. 

But  when  the  judgment  is  affirmed  in  the  Exchequer  chamber', 
or  House  of  Lords^,  to  which  a  transcript  of  the  record  only  is  re- 
moved by  the  writ  of  error,  it  is  necessary  that  the  transcript  should 
be  remitted  to  the  court  of  King's  Bench,  before  the  execution  is 
issued,  or  at  least  before  it  is  returnable**.  And  when  a  writ  of  error 
determines  in  the  Exchequer  chamber,  by  abatement  or  discontinu- 
ance, the  judgment  is  not  again  in  the  King's  Bench,  till  there  be  a 
remittitur  entered  ;  for  without  a  remittitur,  it  cannot  appear  to 
that  court,  but  that  the  writ  of  error  is  still  pending  in  the  Exche- 
quer chamber' ;  and  therefore  in  such  case,  it  is  usual  for  the  party 
succeeding  in  the  original  action  to  move  the  court,  on  an  affidavit  of 
the  fact,  for  leave  to  enter  a  remittitur,  and  take  out  execution'^. 
So,  if  the  plaintiff  recover  a  judgment  against  two  defendants  in  the 
King's  Bench,  and  one  of  them  bring  a  writ  of  error  in  the  Exche- 
quer chamber,  the  plaintiff  cannot  charge  the  other  defendant  in 
execution,  till  the  record  be  remitted  ;  notwithstanding  the  writ  of 
error  might  have  been  quashed  immediately,  because  not  brought  by 
both  the  defendants.  And  though  a  writ  of  error  abate  by  the  death 
of  the  plaintiff  in  error,  before  it  is  returned  and  certified,  yet  execu- 
tion cannot  afterwards  be  issued  on  the  judgment,  without  leave  of 

a  3  East,  49.  '' Append.  Chap.  XLIV.  §  112.117,18. 
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the  court :  and  the  court,  having  set  aside  the  execution  on  this 
ground,  refused  to  give  the  i)laintiff  in  the  action  leave  to  issue  a 
testatum  fieri  facias^  tested  in  the  preceding  term,  on  the  return 
day  of  the  original  ^er/ybcias,  which  was  after  the  allowance  and 
service  of  the  writ  of  errors  On  a  writ  of  error  from  the  King's 
Bench  to  the  Exchequer  chamber,  or  House  of  Lords,  after  the  pro- 
ceedings are  remitted  into  the  King's  Bench,  they  are  entered  at  the 
foot  of  the  original  roll  in  that  court ;  and  if  a  writ  of  error  be  first 
brought  in  the  Exchequer  chamber,  and  afterwards  in  the  House 
of  Lords,  the  proceedings  in  both  courts  are  entered,  after  a  remits 
titur,  on  the  same  roll. 

The  writ  of  execution  being  founded  on  the  record,  must  issue 
out  of  the  court  of  King's  Bench,  where  the  record  is'' ;  and  that,  as 
well  where  the  judgment  is  affirmed  on  a  writ  of  error  coram  nobis, 
or  from  the  Common  Pleas  or  an  inferior  court,  returnable  in  the 
King's  Bench%  as  where  it  is  affirmed  in  the  Exchequer  chamber'^, 
or  House  of  Lords*.  But  there  was  formerly  an  exception  to  this 
rule,  when  a  writ  of  error  lay  from  the  King's  Bench  in  Ireland  to 
the  King's  Bench  in  England ;  it  being  holden,  that  a  capias  did  not 
lie  here,  for  costs  given  upon  affirmance  of  a  judgment  in  Ireland: 
But  the  method  was,  to  issue  a  writ,  reciting  all  the  proceedings 
here,  directed  to  the  chief-justice  of  the  King's  Bench  in  Ireland, 
requiring  him  to  issue  process  of  execution ;  and  by  this  mandatory 
writ,  the  cause  was  restored  to  that  court*.  The  writ  of  execution 
should  be  directed  to  the  sheriff  of  the  county  where  the  venue  was 
laid  in  the  original  action  ;  and  if  it  issue  into  another  county,  should 
be  made  a  testatum :  and  it  must  be  returnable  according  to  the 
nature  of  the  former  proceedings ;  if  by  hill,  on  a  day  certain  at 
Westminster,  or  if  by  original,  on  a  general  return-day,  ubicun- 
que,  &c. 

If  judgment  be  reversed,  the  party  shall  be  restored  to  all  that  he 
has  lost  by  occasion  of  the  judgment^;  and  a  writ  of  restitution  shall 
be  awarded*".  When  the  plaintiff  has  execution,  and  the  money  is 
levied  and  paid,  and  the  judgment  is  afterwards  reversed,  there,  be- 
cause it  appears  on  the  record  that  the  money  is  paid,  the  party,  we 
have  seen',  shall  have  restitution  without  a  scire  facias  ;  for  there  is 

a  7  East,  296.  ^nte,  1034.  ^  1  Ld.  Raym.  427.   1  Salk.  321,  S.  C. 
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a  certainty  of  what  was  lost :  otherwise  where  it  was  levied,  but  not 
paid  ;  for  there  must  then  be  a  scire  faciaSf  suggesting  the  matter 
of  fact,  viz.  the  sum  levied%  &c. 

If  a  man   recover  damages,   and  have  execution  by  Jieri  JaciaSj 
and  upon  the  Jieri  facias  tlie  sheriff  sell  to  a  stranger  a  term  for 
years,  and  after  the  judgment  is  reversed,  the  party  shall  be  restored 
only  to  the  money  for  which  the  term  was  sold,  and  not  to  the  terra 
itself;  because  the  sheriff  has  sold  it  by  command  of  the  writ  of 
Jieri  facias^.     But  if  a  man  recover  damages  in  a  writ  of  covenant 
against  B.  and  have  an  elegit  of  his  chattels  and  a  moiety  of  his 
lands,  and  the  sheriff  upon  this  writ  deliver  a  lease  for  years,  of  the 
value  of  50/.  to  him  that  recovered,  per  rationabile  pretium  et  ex- 
tentumf  habendum  as  his  own  term,  in  full  satisfaction  of  50/.  part  of 
the  sum  recovered,  and  after  B.  reverse  the  judgment,  he  shall  be 
restored  to  the  same  term,  and  not  to  the  value ;   for  though  the 
sheriff  might  have  sold  the  term  upon  this  writ,  yet  here  is  no  sale  to 
a  stranger,  but  a  delivery  of  the  term  to  the  party  that  recovered  by 
way  of  extent,  without  any  sale,  and  therefwe  the  owner  shall  be 
restored*^.    And,  for  the  same  reason,  if  personal  goods  were  delivered 
to  the  party,  per  rationabile  pretium  et  extentum^   upon  the  re- 
versal of  the  judgment,   the  owner  shall  be  restored  to  the  goods 
themselves"^. 


Before  we  conclude,  it  may  be  proper  to  say  a  few  words  of  the 
writ  oi  false  judgmentf  on  account  of  the  affinity  it  bears  to  a  writ 
of  error. 

The  writ  of  false  judgment  is  an  original  writ,  issuing  out  of 
Chancery  ;  and  lies,  where  an  erroneous  judgment  is  given  in  a  court 
not  of  record,  in  which  the  suitors  are  judges*.  This  writ  may  be 
sued  by  any  one  against  whom  judgment  is  given,  his  heir,  executor 
or  administrator ;  or  by  any  one  who  has  sustained  damage,  though 
the  other  defendants  do  not  join,  as  they  ought  to  do  in  errorf :  And 
if  the  writ  be  brought  upon  a  judgment  in  the  sheriff's  court,  it  is  in 
nature  of  a  recordari^ ;  or  if  upon  a  judgment  in  another  court,  not 
of  record,  it  is  in  nature  of  an  accedas  ad  curiam^.     If  there  be  no 

•  2  Salk.  588.    Append.  Chap.  XLIV.  §  ^  1  Rol,  Abr.  778.  2  Bac.  Abr.  232. 
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suitors,  by  whom  the  plaint  may  be  certified,  there  shall  not  be  a  writ 
of  false  judgment ;  as  in  a  copyhold  court,  in  which,  upon  an  erro- 
neous proceeding,  the  copyholder  must  sue  to  the  lord  hy  petition^. 

A  writ  of  false  judgment  is  made  out  by  the  cursitor ;  and  ougirt 
to  be  served  in  court ;  or  if  the  lord  refuse  to  hold  his  court,  a  dis- 
tringas tenere  curiam  goes  against  him'' :  and  it  is  a  supersedeas 
of  execution  at  common  law,  from  the  time  of  serviced     The  sheriff 
is  not  bound  to  pay  attention  to  this  writ,  without  being  paid  for  the 
return  of  it"*.     And,  by  the  statute  33  Geo.  III.  c.  8.  §  3.  "  no  exe- 
"  cution  shall  be  stayed  upon  or  by  any  writ  of  false  judgment,  for 
"  the  reversing  of   any  judgment   given    in   any   county   court   in 
"    Wales,  unless  the  person  or  persons  who  shall  prosecute  the  said 
"  writ,  be  first  bound  unto  the  party  or  parties  for  whom  the  said 
*'  judgment  shall  have  been  given,  in  a  recognizance  with  two  suffi- 
"  cient  sureties,  such  as  the  sheriff  in  the  said  court  shall  approve 
"  and  allow,  in  the  sum  of  lOl.  (except  where  the  sum  adjudged  for 
"  costs  and  damages  shall  exceed  the  sum  of  10/,,  and  in  such  case 
"  in  double  the  sum  so  adjudged,)  to  prosecute  the  said  writ  with 
*'  effect,  and  also  to  pay  and  satisfy,  if  the  said  judgment  be  affirmed, 
"  or  the  said  writ  abated  or  nonprossed,  all  and  singular  the  da- 
"  mages  and  costs  adjudged,  and  also  the  costs  and  damages  awarded 
"  for  the  delay  of  execution."     Also,  by  the  statute  31  Geo.  III.  c. 
58.  "  no  execution  shall  be  stayed  or  delayed,  upon  or  by  any  writ 
*'  of  false  judgment,  or  supersedeas  thereon,   for  the  reversing  of 
"  any  judgment  in  any  inferior  court,  within  the  county  palatine  of 
"  Lancaster,   where   the  debt  or   damages  are   under  ten  pounds, 
"  unless  the  person  or  persons  in  whose  name  or  names  such  writ  of 
"  falsejudgment  shall  be  brought,  with  two  sufficient  sureties,  such 
*'  as  the  court  wherein  the  judgment  is  given  shall  allow  of,  shall 
*'  first  be  bound  unto  the  party  for  whom  such  judgment  is  given, 
"  by  recognizance  to  be  acknowledged  in  the  same  court,  in  double 
"  the  sum  adjudged  to  be  recovered  by  the  former  judgment,  to  pro- 
*'  secute  the  said  writ  of  false  judgment  with  effect;  and  also  to 
"  satisfy  and  pay  (if  the  said  judgment  be  affirmed,  or  the  writ  of 
"  false  judgment  be  not  proceeded  in,)   all  and  singular  the  debt, 
<'  damages  and  costs  adjudged,  and  all  costs   and  damages  to  be 
*'  awarded  for  the  delaying  of  execution*." 


»F.  N.  B.  18.  Co.  Lit.  60.  a. 
»»  6  Hen.  VII.  16.  a. 
c  Id.  15.  b. 
d  Barues,  199. 


e  These  provisions  seem  to  have  been 
taken  from  the  statute  19  Geo.  III.  c.  70» 
Ante,  1204. 
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Upon  the  return  of  the  writ%  when  the  whole  proceedings  are  cer- 
tified, and  not  before,  the  plaintiff  shall  assign  his  errors '':  And  if 
the  defendant  have  day  given  by  the  roll,  the  plaintiff  may  assign 
errors%  without  a  scire  facias  against  him'*.  To  compel  a  joinder 
in  error,  the  plaintiff  may  have  a  scire  facias  ad  audiendum  errores^ ; 
or  he  may  serve  a  rule,  as  on  a  writ  of  errorf :  And,  upon  two  scire 
facias^s  ad  audiendum  errores  awarded,  and  nihils  returned,  or 
scire  feci  and  default  made,  the  judgment  shall  be  reversed*^. 

When  the  parties  are  once  in  court,  the  subsequent  proceedings  in 
false  judgment  are  the  same  as  in  error*^ :  And  if  a  writ  of  false 
judgment  abate,  or  the  plaintiff  therein  be  nonsuited,  the  defendant 
shall  have  a  scire  facias  quare  executionem  non^.  On  a  writ  of 
false  judgment,  no  costs  are  in  general  recoverable ;  and  it  is  there- 
fore but  seldom  advisable  to  have  recourse  to  this  remedy. 


a  Append.  Chap.  XLIV.  §  133,  4.  138. 

•>  For  the  forms  of  an  assignment  of  false 
judgment,  and  joinder,  see  Append.  Chap. 
XLIV.  §  136,7.  139. 

«  F.  N.  B.  18. 


*  2  Cromp.  406. 
*F.  N.  B.  18.  Ante,  1230. 
f  2  Cromp.  406.  Append.  Chap.  XLIV 
§135. 

B  F.N.  B.  18. 


FINIS. 


ADDENDA. 


oINCE  this  work  went  to  press,  many  cases  have  been  published,  and  some  acts 
of  parliament  passed,  and  rules  of  court  made,  on  practical  subjects,  which  could 
not  be  inserted  in  the  body  of  it;  and  they  are  therefore  here  introduced,  together 
with  some  other  matters  which  were  omitted,  in  their  proper  order,  with  directions 
for  incorporating  them. 

CHAP.  I. 

Page. 
4.  n.  /;.  after  3  Brod.  &  Bing.  130.  add — 6  Moore,  335.  S.  C 

6.  last  line,  after  deceased,  add^But  in  assumpsit,  by  one  of  two  surviving  part- 
ners, the  fact  of  ihe  plaintiff's  being  a  surviving  partner  must  be  stated  in  the 
declaration  ;  and  therefore,  a  count  for  goods  sold  by  the  plaintiff  to  the  de- 
fendant, is  not  supported  by  proof  that  the  goods  were  sold  by  the  plaintiff 
and  his  deceased  partner.  4  Barn.  &  Aid.  374.  and  see  6  Moore,  332.  but 
see  id.  579.  ^^  's  ^'so  ^  vii]e,  that  as  a  man  cannot  sue  himself,  an  action 
cannot  be  maintained  by  several  plaintifts,  on  a  joint  contract,  where  one  or 
more  of  them  are  liable,  with  the  defendants,  to  tiie  performance  of  it.  2  Bos. 
&  Pul.  120,  124.  (c.)  6  Taunt.  597.  2  Marsh.  319.  S.  C.  6  Moore,  334. 

—  n.  d.  add    -6  Moore,  332. 

—  n.  /.  after  K.  B.  add— 2  Chit.  Rep.  436.  S.  C. 

7.  n.  k.  after  3  Moore,  21.  add — 8  Taunt.  69I.  S.  C. ;  and,  before  statutes, 
add— statute  59  G(o.  III.  c.  12.  §  17-  2  Dowl.  &  Ryl.  7O8.  as  to  the 
bringing  of  actions  in  the  names  of  churchwardens  and  overseers,  for  or  in 
relation  to  lands,  &c.  belonging  to  the  parish,  or  the  rent  thereof:  And  see 
the 

8.  n,  i.  after  2  Chit.  Rep.  1.  add — and  see  6  Moore,  141.  3  Brod.  &  Bin^. 
54.  9  Price,  408.  S.  C. 

- —  n.  c.  for  3  Brod.  &  Bing.  54.  insert,  3  East,  62.  6  Moore,  141.  3  Brod.  & 
Bing.  54.  9  Price,  408.  S.  C.  but  see  12  East,  89.  452.  2  Marsh.  485.  semb. 
contra  ;  and  see  3  Campb.  29.  1  Bing.  143.  where  a  mistake  of  the  plaintiff's 
christian  name,  or  omitting  the  surname  of  one  of  the  plaintiffs,  was  holden 
not  to  be  a  ground  of  nonsuit. 
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12.  n.  e.  after  2  Brod.  &  Biiig.  4()0.  add— 5  Moore,  282.  S.  C. 

—  U.J',  add— and  see  1  Taunt.  212.  2  Chit.  Rep.  697. 

20.  n.  a.  after  2  Brod.  &  Bing.  6iO.  add — 5  Moore,  322.  S.  C. 

n.  d.  add — And,   for  the  construction  of  the  former  of  these  statutes,  see  2 

Dowl.  &  R)'!.  9. 

—  •  n.  e.  add — and  see  1  Bing.  i67. 

21.  1.  12.  after  action,  add — So,  where  an  action  was  broxight  against  A.  and  B. 
and  C.  his  wife,  upon  a  joint  promissory  note  made  by  A.  and  C.  before  her 
marriage,  and  the  promise  was  laid  by  A.  and  C.  while  the  latter  was  sole, 
and  the  defendants  pleaded  the  statute  of  limitations,  whereupon  issue  was 
joined  ;  the  court  held,  that  an  acknowledgment  of  the  note  by  A.  within  six 
years,  but  after  the  intermarriage  of  B.  and  C,  was  not  sufficient  to  support 
the  issue.  1  Barn,  &  Cres.  248.  2  Dowl.  &  Ryl.  363.  S.  C.  And,  upon  a 
replication,  that  the  defendant  did  promise  within  six  years,  to  a  plea  of  the 
statute  of  limitations,  fraud  in  the  defendant  cannot  be  set  up  as  au  answer  to 
the  plea.  2  Barn.  &  Cres.  149.  3  Dowl.  &  Ryl.  322.  S.  C. 

—  1.  19.  after  statute,  add — So,  in  an  action  brought  by  an  administrator,  an 
agreement  for  a  compromise,  executed  between  the  intestate  and  the  defen- 
dant, wherein  the  existence  of  the  debt  sued  for  was  admitted,  was  deemed 
sufficient  to  take  the  case  out  of  the  statute  of  limitations.  9  Price,  122. 

22.  1.  26.  after  j/ears,  add — So,  where  A.  and  B.  made  a  joint  and  several  pro- 
missory note,  and  A.  died,  and  ten  years  after  his  death  B.  paid  interest  on 
the  note ;  it  was  holden,  in  an  action  thereon  against  the  executors  of  A. 
that  the  payment  of  interest  by  B.  did  not  take  the  case  out  of  the  statute,  so 
as  to  make  the  executors  liable.  2  Barn.  &  Cres.  23.  3  Dowl.  &  Ryl.  200. 

s.  c. 

—  n./.  add—and  see  1  Barn.  &  Cres.  248.  2  Dowl.  &  Ryl.  363.  S.  C. 

—  n.  g.  add — and  see  1  Bing.  266. 

23.  1-  9-  fift<ii"  same,  add — So,  where  A.,  by  means  of  misrepresentation,  received 
of  B.  and  several  other  persons,  his  tenants,  various  sums  of  money  to  which 
he  was  not  entitled  ;  and  B,  having  applied  to  him,  to  have  the  money  which 
he  had  so  paid  returned,  saying,  that  he  and  the  other  tenants  had  been  in- 
duced to  pay  more  than  was  due,  A.  replied  that  "  if  there  was  any  mistake,, 
it  should  be  rectified  ;"  it  was  holden,  that  this  obviated  the  statute  of  limita- 
tions, as  to  payments  made  by  the  other  tenants,  as  well  as  by  B.  2  Barn.  & 
Cres.  149.  3  Dowl.  &  Ryl.  322.  S.  C. 

—  1.  26.  after  Umitatiuns,  add — And  an  acknowledgment  by  the  acceptor  of  a 
bill  of  exchange,  within  six  years,  of  his  liability  to  the  payee  of  the  bill^ 
there  being  no  consideration  for  the  acceptance,  is  not  sufficient,  in  an  action 
by  the  drawers  against  the  acceptor,  to  take  the  case  out  of  the  statute  of 
limitations.  3  Stark.  Ni.  Pri.  186. 
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23.  last  line,  after  p«j/,  add — So,  in  assumpsit  for  a  seaman's  wages,  to  wliicli 
the  statute  of  limitations  was  pleaded,  it  was  proved  that  the  defendant,  on 
being  applied  to  for  payment  after  the  lapse  of  six  years,  said — "  I  will  see 
my  attorney,  and  tell  him  to  do  what  is  right ;"  this  it  seems  was  not  a 
sufficient  acknowledgment  to  take  the  case  out  of  the  statute.  3  Dowl.  & 
Ryl.  267. 

—  n.  e.  add— but  see  3  Dowl.  &  Ryl.  267. 

25.  n.  e.  1.  2.  after  3  Brod.  &  Bing.  212.  add— 6  Moore,  525.  S.  C. ;  and,  at 

end  of  note,  add — and  see  1  Bing.  324. 
27.  1.  20.  after  magistrates,  add — And  where  a  justice  of  the  peace  does  an  act 

under  the  colour  of  his  office,  though  he  exceed  his  jurisdiction,  he  is  entitled 

to  notice,  before  an  action  can  be  brought  against  him.  1  Barn.  &  Cres.  12. 

2  Dowl.  &  Ryl.  43.  S.  C. 

—  n.  a.  after  K.  B.  add— 2  Chit.  Rep.  459.  S.  C. 

—  n.  h.  add — but  see  2  Chit.  Rep.  073. 

29.  1.   \6.  after  months,  add  reference  to  6  Durnf.  &  East,  224.   1  Bing.  307. 

30.  1.  15.  after  notice,  add — But  a  sherifl' who  levies  arrears  of  taxes,  under  48 
Geo.  III.  c,  141.  No.  V.  2.  is  not  entitled  to  notice  of  an  action  to  be  brought 
against  him  for  any  thing  done  under  the  provisions  of  that  act.  1  Bing.  Z6S). 

31.  1.  4.  after  insufficient,  add — And  a  notice  of  action,  under  an  act  of  parlia- 
ment, against  a  toll-gate  keeper,  "  for  demanding  and  taking  toll,  for  and  in 
respect  of  certain  matters  and  tlungs  particularly  mentioned  and  exempted 
from  the  payment  of  toll,  in  and  by  a  certain  act  of  parliament,  entitled  &c." 
is  too  uncertain,  and  bad.  2  Chit.  Rep.  673. 

32.  n.  e.  add — and  see  2  Bos.  &  Pul.  158. 

CHAP.  II. 

38.  1.   18.  aher  mentio7ied,  add,  by  way  of  note, — For  the  first  warrant  issued  on 

this  statute,  see  2  Dowl.  &  Ryl.  439.  («•)  and  see  I  Barn.  &  Cres.  288.  (a.) 

657.  (a.)  2  Barn.  &  Cres.  112.  (a.) 
44.  1.  24.  after  S)C.  add — And  he  may  refuse  to  file  a  warrant  of  attorney,  or 

pass  a  fine,  till  the  attorney  employed   by  the  parties  has  paid  his  termage 

fees.  1  Bing.  277. 

46.  n.  a.  after  1  Barn.  &  Aid.  728.  add— 2  Chit.  Rep.  373. ;  and  after  2  Barn. 
&  Aid.  403.  add— 2  Chit.  Rep.  374.  2  Barn.  &:  Cres.  344. 

47.  n.  b.  add—]  Bing.  255. 

50.  1.  27.  after  dai/,  add — In  the  Exchequer,  the  anniversary  of  the  Kind's  ac- 
cession has  been  holden  not  to  be  an  holiday.  9  Price,  13.  And,  on  the  an- 
niversary of  the  martyrdom  of  King  Charles  the  First,  the  junior  baron  of 
the  court  sits  in  the  morning,  to  take  motions  of  course.  Id.  15. 
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56.  1.  4.  after  aforesaid,  add — And  where  a  person,  not  having  been  admitted 
an  attorney  of  the  Common  Pleas,  had  acted  as  such,  by  suing  out  process, 
the  court  would  not  grant  an  attachment  against  him,  but  left  the  party  to 
sue  for  the  penalty  given  him  by  the  statute  2  Geo.  II.  c.  23.  §  24. 
6  Moore,  70. 

58.  n.  f.  add — and  4  Geo.  IV.  c.  1.  which  latter  act  has  been  holden  to  be 
prospective^  as  well  as  retrospective  ;  extending  to  those  persons  who  may 
be  in  default,  during  the  time  for  which  it  is  made,  and  not  being  limited 
to  those  who  had  incurred  penalties  or  disabilities  before  it  passed.  2  Barn, 
and  Cres.  34. 

59.  1.  32.  after  consequences,  add — And  where  a  clerk  had  been  articled  to  an 
attorney  in  the  country,  and  the  indentures  had  been  sent  up  to  London 
to  be  enrolled  in  the  Master's  Ofifice,  pursuant  to  the  statute,  and  after 
the  clerkship  had  been  served,  no  trace  of  the  indentures  could  be  dis- 
covered in  the  Master's  Office,  the  court  refused  to  admit  him  ;  although 
it  appeared  from  the  books  of  the  town  agent,  that  a  clerk  of  the  latter 
had  paid  the  fees  payable  in  the  Master's  Office  upon  the  enrolment,  at 
the  time  when  it  was  supposed  to  have  taken  place.  2  Dowl.  &  Ryl.  429. 
1  Barn.  &  Cres.  264.  S.  C. 

68.  1.  27.  after  equity,  add — An  admitted  attorney  of  the  court  of  King's  Bench 
may  sue  out  a  commission  of  bankrupt,  and   maintain   an   action  for  his 
fees  and  disbursements  thereon,  although  he  be  not  a  solicitor  in  Chancery. 
1  Barn,  and  Cres.  158.  2  Dowl.  &  Ryl.  302,  S.  C. 
6S.  n.  d.  after  5  Barn.  &  Aid.  824.  add— 2  Dowl  &  Ryl.  64.  1  Barn.  «&  Cres. 
160.  2  Dowl.  &  Ryl.  307.  S.  C.   1  Barn.  &  Cres.  270.  3  Dowl.  &  Ryl. 
263.  (a).  S.  C.  Id.  260. 
74.  n.  k.  add — 2  Dowl.  &  Ryl.  238.  in  which  latter  case  it  was  holden,  by  the 
court  of  King's  Bench,  that  an  attorney  who  has  discontinued  practice  after 
his  last  certificate  expired,  may  be  re-admitted,  without  payment  of  any  fine, 
or  arrears  of  duty. 
76.  n.  b.  after  2  Brod.  and  Ring.  698.  add— 5  Moore,  622.  S.  C. 

—  n.  /.  add— 2  Chit.  Rep.  396.  S.  C. 

80.  1.  30.  after  prisoner,  add — But  an  attorney  entering  a  plaint,  and  suing 
out  process  in  the  county  court,  whilst  he  is  a  prisoner  in  gaol,  is  within 
ihe  meaning  of  the  above  statute,  and  liable  to  be  struck  oft"  the  roll.  1  Barn. 
&  Cres.  254.  2  Dowl.  &  Ryl.  406.  S.  C. 

81.  n.  a.  add — 1  Bing.  347. 

—  n.  e.  add— 1  Barn.  &  Cres.  16O.  2  Dowl.  &  Ryl.  307-  S.  C. 

84.  1.  3.  after  charged,  add — And  where  an  attorney  had  behaved  himself  m 
such  a  manner,  as  to  afford  reasonable  ground  for  thinking  that  he  had 
misconducted    himself   in  his   professional    character,    although   it   turned 
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out  upon  investigation,  that  there  was  no  sufficient  ground  for  imputing 
actual  misconduct  to  him,  the  court  would  not  give  him  his  costs  of  the 
application.  3  Dowl.  &  Ryl.  226. 

84.  last  line,  after  And,  add — the  court  refused  to  strike  an  attorney  off  the  roll, 
on  the  ground,  that  he  had  not  served  a  regular  clerkship,  and  had 
misconducted  himself  previously  to  his  admission.  1  Bing.  l60.  It  should 
also  be  observed,  that 

—  n.  b,  add — 142. 

CHAP.  IV. 

89.  1.  24.  after  attorney,  add — And  a  defendant,  having  appeared  to  the  action 
by  one  attorney,  cannot,  in  the  same  cause,  make  any  application  to  the 
court  by  another,  without  having  obtained  an  order  for  changing  his  attorney. 
1  Barn.  &  Cres.  654. 

90.  n.  a.  add— and  see  I  Chit.  Rep.  193.  Ante,  88. 

92.  1.  30.  after  -writs,  S^c,  add — And  an  attorney  employing  an  agent  to  do 
business  for  his  client,  is  prima  facie  liable  to  the  agent  for  his  bill,  although 
the  latter  knew  the  business  to  be  done  for  the  client ;  but  to  whom  the 
credit  was  given,  is  a  question  for  the  jury.  2  Barn.  &  Cres.  11.  3  Dowl. 
&  Ryl.  195.  S.  C. 

CHAP.   V. 

107.  n.  e.  add  — 1  Bing.  3l6. 

112.  n.  b.  after  3  Moore,  23.  add — 8  Taunt.  695.  S.  C. 

CHAP.    VI. 

115.  n./.  add— but  see  5  Maule  &  Sel.  321.  and  see  2  Chit.  Rep.  638,  9. 
119.  n.  k.  after  3  Chit.  PI.  460.  (a.)  add  2  Barn.  &  Cres.  254. 

121.  n.  b.  add— 1  Barn.  &  Cres.  304.  2  Dowl.  &  Ryl.  439.  S.  C.  and  see 
3  East,  400.  3  Moore,  319-  1  Brod.  &c  Bing.  64.  S.  C. 

122.  1.  12.  after  thereof,  add— 9  Geo.  III.  c.  29  and 

1.  23.  after  therein,  add  reference  to  3  Dowl.  &  Ryl.  96. 

CHAP.   VII. 

126.  n.  I.  add— 6  Moore,  113.  S.  C. 

129.  !•  2.  after  required,  add — The  writ  of  exigent,  upon  an  outlawry,  must 
be  in  the  hands  of  the  sheriff,  at  the  time  the  defendant  is  demanded  ;  and 
therefore,  where  a  sheriff  returned  to  a  writ  of  exigent,  and  allocatur 
exigent,  that  he  had  demanded  a  defendant  at  the  hustings,  upon  five 
several  days,  on  three  of  which  the  writs  could  not  by  possibility  have 
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been  in  his  hands,  the  court  held  that  the  returns  were  irregular.  3  Dowf. 
&  Ryl.  55. 
130.  1.  8.  after  iiiade,  add — But  where  the  proclamations  returned  by  the 
sheriff,  could  not  by  possibility  have  been  made  between  the  day  of  issuing 
the  writ,  and  the  day  of  the  return,  inasmuch  as  there  was  no  county  court 
or  general  quarter  sessions  of  the  peace  held,  at  which  the  defendant  could 
have  been  proclaimed,  while  the  writ  was  running,  the  court  seemed  to 
think  the  proceedings  were  irregular.  3  Dow).  &  Ryl.  55. 

136.  n.  k.  add— 8  Taunt.  5l6.  S.  C. 

137.  !•  25.  after  court,  add — An  attorney  therefore,  making  an  affidavit  to  sup- 
port a  motion  to  set  aside  an  outlawry,  against  a  defendant  who  has  not 
appeared,  must  shew  that  he  is  authorized  to  act  for  the  defendant.  3  Dowl. 
&  Ryl.  55. 

138.  n.  a.  add— but  see  2  Barn.  &  Cres.  353.  Post,  135.  (c) 

139.  n.  c.  after  accord,  add — and  see  2  Barn.  &  Cres.  353.  where  an  outlawry 
was  reversed,  on  account  of  the  third  proclamation  not  having  been  made 
one  month  at  least  before  X\ie  quinto  exactus ;  and  the  court  directed  spe- 
cial bail  to  be  put  in  to  the  actioti,  in  the  common  form. 

CHAP.  VIII. 
146.  I.  l6.  after  appearance,  add — So,  in  the  Common  Pleas,  if  a  defendant  be 
arrested  by  the  initials  of  his  christian  name  only,  and  sign  a  bail-bond  in  a 
similar  manner,  the  court  will  discharge  him,  on  entering  a  common  ap- 
pearance, on  his  undertaking  to  bring  no  action.  6  Moore,  264 ;  but  see 
2  Bos.  &  Pul.  466.  contra :  striking  out  "  though  it  is  otherwise  in  the 
Common  Pleas,"  and  the  references  in  note  g. 

n.  d.  add — 6  Moore,  66.  S.  C, 

155.  1.  25.  after  Exchequer,  add — and  may  be  issued  out  of  the  office  of  Pleas  ; 
and  it  is  not  necessary  that  such  process  should  be  signed  by  the  chief  se- 
condary, or  a  sworn  clerk  in  the  office  of  the  king's  remembrancer.  9  Price, 
385.  but  see  R.  H.  19  Jac.  I.  R.  M.  2>6  Car.  II.  Excheq.  contra  ;  which 
rules  are  considered  in  the  above  case  as  obsolete. 

158.  n.  e.  after  5  Barn.  &  Aid.  560.  add— 2  Chit.  Rep.  377- 

160.  n.  b.  add— 1  Bing.  132. 

n.  e.  add — but  see  6  Moore,  264. 

n.  0.  add— 6  Moore,  113.  S.  C. 

16 1.  n.  /.  add— and  see  1  Bing.  324. 

CHAP.  IX. 

l65.  1.  34.  after  bail,  add — In  trespass  for  the  mesne  profits,  after  a  recovery  in 
ejectment,  the  action  is  bailable  or  not,  at  the  discretion  of  the  cotirt,  or  a 
judge  :  and  when  an  order  for  bail  is  made,  the  recognizance  is  usually 
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taken  in  txco  years  value  of  the  premises  ;  but   this   is   also  discretionary. 
Barnes,  85.   1  Sel.  Pr.  3G.  Ad.  Eject.  2  Ed.  3'2.9. 
1()S.  1.  23.  after  jiofit,  add — Where  a  latitat   h;is   been    served   by  mistake  on  a 
wrong   person,  the  right  person   may  afterwards    be  served  with   an    aliaf! 
capias  issued  thereon.  2  Barn.  &  Cres.  95.  3  Dowl.  &  Ryl.  254.  S.  C. 

CHAP.  X. 

J  72.  1.  23.  ahcr  sold,  add — or  for  goods  sold.   1  Bing.  357. 

173.  n.  b.  add— 1  Bing.  302. 

i76.  1.  1.  after  cause,  add — And  where  a  defendant  was  arrested  in  the  mayor's 
court  of  Hereford,  iiy  the  practice  of  which  court  a  plaiiilifl"  is  not  bound 
to  declare  without  a  rule  for  that  purpose,  and  the  defendant,  witiiout 
conforming  to  the  practice,  superseded  tlic  action  for  want  of  a  declara- 
tion, and  was  again  arrested  in  London,  for  the  same  cause  of  action; 
the  court,  without  entering  into  the  irregularity  of  the  defrndant's  pro- 
ceedings, discharged  him  on  filing  common  bail.  3  Dowi.  &  Ryl.  189. 

1.  36.  after  appearance,  add — So,  where  the  defendant   being  in    custody 

within  a  /«cfl/ jurisdiction,  the  plaintiff'  lodged  a  detainer  against  him,  but 
discontinued  the  action  from  fear  of  a  plea  to  the  jurisdiction,  and  then 
arrested  tlie  defendant  in  the  King's  Bench,  without  having  paid  the  costs 
of  the  first  suit ;  the  court  held,  that  the  defendant  was  not  erjtitled  to 
be  discharged,  on  filing  common  bail,  the  second  suit  not  being  vexa- 
tious. 3  Dowl.  &  Uyl.  33. 

178.  n,  a.  aftir  1  Wils.  399-  add— Say.  Rep.  59.  S.  C;  and  at  end  of  note, 
add— .9  Price,  322. 

183.  1.  21.  after  condition,  add — So,  where  it  was  stated  in  the  affidavit,  that 
the  defendant  was  indebted  "  for  the  use  and  occupation  of  a  certain 
dwelling  house,  «S:c.  of  the  plaiiuiff,  held  and  enjoyed  by  the  defendant 
as  tenant  thereof,"  without  saying  he  was  tenant  to  ihe  plainlitF,  it  was 
deemed  sufficient.  9  Price,  322. 
. ^  n.  o.  add — 1  Bing.  338.  accord. 

185.  1.  28.  after  action,  add — And,  in  that  court,  an  affidavit  stating  that  the 
defendant  was  indebted  to  the  plaintiti,  "  upon  and  by  virtue  of  a  certain 
charter-party  of  affreigiitment,  bearing  date,  c\:c.  for  and  on  account  of 
the  hire  of  a  ship,  let  to  hire   by  the  plaintifi'   to  the  defendant,   and  by 

him  taken  for    a    certain  voyage   from  to  ,"  was  deemed 

sufficient.   1  Bing.  242. 

186.  n.  m.  add — By  this  latter  statute,  §  1.  the  restrictions  on  payments  in  cash 
under  the  scv'cral  bank  acts,  finally  ceased  and  determined  on  the  1st  day 
of  Mai/,  1823.  So  that  it  is  no  longer  necessary  to  negative  a  lender  of  the 
debt  in  bank  notes,  in  an  affidavit  to  hold  to  bail. 

189.  n,  c.  add— 9  Price,  322. 
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194.  1.  2.  after  debts,  add — So  where  the  servant  of  an  Ambassador  did  not 
reside  in  his  master's  house,  but  rented  and  lived  in  another,  part  of  which 
he  let  in  lodgings  ;  the  court  held,  that  his  goods  in  that  house,  not  being 
necessary  for  the  convenience  of  the  ambassador,  were  liable  to  be  distrained 
for  poor-rates.  1  Barn.  &  Cres.  554.  2  Dowl.  &  Ryl.  833.  S.  C.  And 
where  the  wife  of  an  ambassador's  secretary  was  arrested,  upon  a  writ 
issued  against  her  and  her  husband,  the  court  refused  to  quash  the  writ, 
though  the  husband  swore,  that  before  and  at  the  time  of  the  arrest,  he  was 
in  the  actual  employment  of  the  ambassador,  and  in  daily  attendance  upon 
him,  in  writing  dispatches  and  other  official  documents  ;  it  not  being  sworn 
that  he  was  a  domestic  servant,  or  employed  in  the  ambassador's  house.  3 
Dowl.  &  Ryl.  25. 

n.  c.  add — and  see  1  Barn.  &  Cres.  563.  2  Dowl.  &    Ryl.    840.  S.    C.  per 

Abbott,  Ch.  J. 

196.  n./.  add— 6  Moore,  128. 

n.  g.  after  2  Blac.  Rep.  72O.  S.  C.  add  6  Moore,  128. 

n.  h.  after  2  Geo.  IV.  C.  P.  add— 6  Moore,  128. 

197.  !•  19-  after  woman,  add — So  that  Court  would  not,  upon  a  summary  appli- 
cation, cancel  the  bail  bond,  and  permit  the  defendant  to  enter  a  common 
appearance,  where  a  great  part  of  the  debt  sued  for  was  contracted  before 
she  disclosed  her  coverture,  and  it  appeared  that  she  had  acted  with  great 
duplicity  in  eluding  payment,  and,  at  the  time  of  the  application,  was  residing 
out  of  the  jurisdiction  of  the  court.  1  Bing.  344. 

n.  b.  add — 6  Moore,  260.  S.  C. 

200.  1.  1.  after  (fe5^,  add — A  witness  is  not  privileged  from  arrest  by  his  bail, 
on  his  return  from  giving  evidence.  3  Stark.  Ni.  Pri.  132.  And  where  he 
has  absconded  from  his  bail,  he  may  be  retaken  by  them,  even  during  his 
attendance  in  court.  Dowl.  &  Ryl.  Ni.  Pri.  20.  and  see  1  Sel.  Prac.  ISO. 

203.  1.  20.  after  c.  30,  add — But  commissioners  of  bankrupt  are  not  authorized 
by  that  statute,  to  enlarge  the  time  for  an  indefinite  period,  in  order  to  enable 
a  bankrupt  to  make  a  full  disclosure  of  his  estate  and  effects.  1  Barn. 
&  Cres.  652.  2  Dowl.  &  Ryl.  831.  S.  C. 

204.  n.c.add — 9  Price,  391. 

205.  n.  b.  add— 2  Dowl.  &  Ryl.  337. 

206.  1.  5.  after  vpon,  add — promissory  notes  subsequently  indorsed  by  the 
bankrupt.  1  Bing.  281.  or  upon 

n.  k.  add—  1  Bing.  320.  S.  C.  in  error. 

n.  q.  add— 1  Bing.  I89. 

209.  n.  b.  after  2  Moore,  602.  add— 8  Taunt.  550.  S.  C. 

n.  c.  add— and  see  3  Dowl.  &  Ryl.  269. 

210.  n.  a.  add— 8  Taunt.  584.  S.  C. 


ADDENDA.  1257 

Page. 
211.  n./.  add— 2  Chit.  Rep.  448. 

214.  n.  a.  add— but  see  2  Barn.  &  Aid.  743. 1  Chit.  Rep.  579*  S.  C.  Post,  218. 

CHAP.  XI. 
223.  1.  11.  after  And,  add— in  an  action  on  a  bail  bond,   the  return  of  the  writ 
on  which  the  defendant  in  the  original  action  was  arrested,   must  be  stated 
with  certainty.  2  Chit.  Rep.  624. 
. n.  h.  add— 5  Moore,  538.  S.  C. 


224.  n.  c.  add — and  see  3  Stark.  Ni.  Pri.  76. 
227.  n,  b.  after  2  Moore,  6lO.  add— 8  Taunt.  557.  S.  C. 
n.  g.  add  —6  Moore,  124. 


234.  I.  36.  after  negligent,  add — And  where  the  defendant  was  already  a  prisoner 
in  the  county  gaol,  when  the  plaintiff's  writ  issued  against  him,  and  after- 
wards escaped,  the  court  of  Common  Pleas  refused  to  set  aside  an  attach- 
ment against  the  sheriff,  for  not  bringing  in  the  body,  and  drive  the  plaintiff 
to  bring  his  action  against  the  sheriff  for  the  escape ;  in  which  case  the 
amount  of  the  damages  might  be  enquired  into,  and  the  sheriff  be  thereby 
enabled  to  have  his  remedy  over  against  the  gacder,  in  case  a  verdict  should 
be  obtained  against  him.  1  Bing.  156. 

235.  n.  k.  add— but  see  9  Price,  406. 

236.  n.  b.  after  3  Brod.  &  Bing.  26.  add— 6  Moore,  120.  S.  C.  Holt  Ni.  Pri. 
537. 

• XI.  f.  after  Holt  Ni.  Pri.  537.  add— 5  Moore,  184.  (6.)  3  Brod.  &  Bing.  27- 

(a.)  S.  C. 

CHAP.  xn. 

242.  1.  18.  after  undertaking,  add — But  a  general  undertaking  by  an  attorney,  to 
appear  to  process,  does  not  oblige  him  to  put  in  special  bail,  to  bailable 
process.  2  Chit.  Rep.  415. 
n.  g.  add— 8  Taunt.  410.  S.  C. 

245.  n.  c.  add— but  see  1  Bing.  367. 

252.  n.  a.  after  3  Taunt.  341.  add — 2  Chit.  Rep.  378. 

261.  n.  k.  after  1  Chit.  Rep.  756.  add— 2  Chit.  Rep.  374,  5. 

263.  n.  a.  after  3  Taunt.  569.  add— 2  Chit.  Rep.  378. 

• n.  b.  after  see,  add — R.  E.  56  Geo.  HI.  in  Scac.  2  Chit.  Rep,  381. 

264.  1.  27.  after  affidavits,  add — And,  in  the  Common  Pleas,  if  the  justification 
of  bail  by  affidavit  be  opposed  by  another  affidavit,  stating  the  insolvency 
of  one  of  the  bail,  the  court  will  not  allow  the  matters  of  the  latter  affidavit 
to  be  answered.  5  Moore,  482. 

265.  1.  13.  after  no/zce,  add — But  on  bail  by  affidavit,  time  will  not  be  given  to 
amend  a  mistake  in  the  jurat,  occasioned  by  the  error  of  the  commissioner 
in  the  country,  unless  the  defendant  produce  an  affidavit  of  merits.  2  Dowl. 
&  Ryl.  362. 
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0,66.  n.  g.  add — 6  Moore,  44. 

n.  /.  add — but  see  6  Moore,  332.  where  a  notice  of  bail,  as  residing  at 
Clapham,  was  deemed  sufficient,  it  appearing  that  he  resided  in  the  Clap- 
ham  Road. 

273.  n.  b.  after  5  Barn.  &  Aid.  559.  add— 2  Chit.  Rep.  376. 

274.  1.  \6.  after  But,  add — from  a  late  case  it  seems,  that  nothing  but  an  unfore- 
seen accident  of  a  serious  nature  will,  in  that  court,  be  deemed  a  sufficient 
excuse  for  the  nonattendance  of  the  bail,  or  a  good  ground  for  allowing 
time  to  substitute  other  persons  in  their  stead.  1  Bing.  359-  And 

276.  1.  2.  after  them,  add — nor,  in  the   Common  Pleas,  if  the  justification  of 
bail  by  affidavit  be  opposed  by  another  affidavit,  stating  the  insolvency  of 
one  of  the  bail,  will  the  court  allow  the  matters  of  the  other  affidavit  to  be 
answered.  5  Moore,  482.  Aiite,  264. 
n./.  add — 1  Bing.  365.  accord. 


277.  n.y.  add — and  sec  3  Dowl.  &  Ryl.  5. 

278.  1.7.  after  attorney,  add — When  bail  justify  at  chambers  by  consent,  the 
practice  of  the  court  requires  that  the  defendant  should  serve  a  rule  for  the 
allowance  of  bail,  or  at  least  give  notice  that  they  have  justified.  1  Barn. 
&  Cres.  285.  2  Dowl.  &  Ryl.  436.  S.  C. 

279.  n.  a.  add — 3  Dowl.  &  Ryl.  5. 

280.  n.  h.  add — and  see  1  Bing.  206. 

283.  n.  k.  add— and  see  3  Stark.   Ni.  Pri.    132.    Dowl.  &  Ryl.    Ni.  Pri.  20. 

Jnte,  200. 
285.  n.  c.  after  S.  C.  add — and  see  6  Moore,  111. 

n.  /.  add— and  sec  1  Barn.  &  Cres.  247-  2  Dowl.  &  Ryl.  385.  S.  C. 

288.  1.  8.  after  granted,  add — in  the  King's  Bench, 

. n.  g.  add — and  see  3  East,  232. 

290.  n.  d.  add— 1    Bing.    l64.    1   Barn.  &  Cres.    247.  2  Dowl.  &  Ryl.    385. 

S.C. 
292.  n.  i.  after  2  Bos.  &  Pul.  358.  add — 5  Moore,  483. ;  and  after  1  Bing.  68. 

add— 206. 

294.  U.J.  after  S.  C.  add — 1  Bing.  l64. 

295.  n.  d.  after  2  Marsh.  81.  S.  C.  add  -3  Price,  214.  S.  C.  in  Error:  and  see 
— striking  out  **  3  Price  214.  butsce  ;"  and,  after  7  Price,  223.  add— S.  C. 
in  Error. 

CHAP.  XIII. 

297.  n.  c.  add — and  see  1  Bing.  181. 

301.  n.  I.  add — but  sec  6  Moore,  264.  contra. 

302.  n.  e.  add— 2  Chit.  Rep.  373,  4. 
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305.  n.  a.  add — And  sec  1  Bing.  142.  where  the  court  held,  that  the  affidavit 
should  be  entitled  in  the  action  on  the  bail  bond. 

307.  1.  4.  after  otherwise,  add — And  where  there  were  three  defendants,  two  of 
whom  were  arrested  and  bailed,  and  the  plaintiff  took  an  assignment  of  the 
bail  bonds,  and  as  to  the  third,  the  sheriff  returned  non  est  inventus,  the 
court,  under  these  circumstances,  discharged  the  rule  to  bring  in  the  body. 
2  Chit.  Rep.  391. 

n.  a.  add— and  see  2  Chit.  Rep.  3.91. 

308.  1.   14.  after  Fleas,  add — and  Exchequer,  9  Price,  255. 

309.  1.  i.5.  aSlQV  ylaintiff,  add  reference  to  6  Moore,  497. 

1.  29.  after  it,  add — So,  where  the  sheriff  had  untruly  returned  to  a  capias, 

that  he  had  taken  the  defendant,  whose  body  remained  in  prison  under  his 
custody,  the  court  of  Common  Pleas  refused  to  allow  him  to  amend  his 
return,  by  striking  it  out,  and  making  another,  according  to  the  fact.  1 
Bing.  156. 

.- n.  h.  add — But  it  does  not  seem  to  be  a  good  return  to  a  capias,  that  the 

defendant  is  dead.  O.  Bridg.  469. 

314.  1.  26.  after  50.  insert  the  following  paragraph — By  the  statute  3  Geo.  I. 
c.  15.  §  8.  it  is  is  enacted,  that  "  if  any  high  sheriff  of  any  county  of  Eng- 
"  land  or  Wales,  shall  happen  to  die  before  the  expiration  or  determi- 
"  nation  of  his  year,  or  before  he  be  lawfully  superseded,  in  such  case 
*'  the  under-sheriff  or  deputy  sheriff  by  him  appointed,  shall  nevertheless 
"  continue  in  his  office,  and  shall  execute  the  same,  and  all  things  be- 
"  longing  thereunto,  in  the  name  of  the  deceased  sheriff,  until  another 
"  sheriff  be  appointed  for  the  said  county  and  sworn,  in  manner  as  therein 
"  is  directed  ;  and  the  said  under-sheriff  or  deputy  sheriff  shall  be  answer- 
"  able  for  the  execution  of  the  said  office  in  all  things,  and  to  all  respects, 
"  intents  and  purposes  whatsoever,  during  such  interval,  as  the  high 
"  sheriff  so  deceased  would  by  law  have  been,  if  he  had  been  living  ;  and 
"  the  security  given  to  the  high  sheriff  so  deceased,  by  the  said  under-sheriff 
"  and  his  pledges,  shall  stand  remain  and  be  a  security  to  the  king,  his 
"  heirs  and  successors,  and  to  all  persons  whatsoever,  for  such  under- 
"  sheriff's  due  performance  of  his  office,  during  such  interval."  On  this 
statute,  a  rule  for  an  attachment  against  an  under-sheriff,  on  the  diatli  of 
the  sheriff  during  his  year,  is  not  absolute  in  the  first  instance.  2  Chit. 
Rep.  389. 

315.  n./.  after  1  Taunt.  218.  add— 3  Stark.  Ni.  Fri.  l6s. 

316.  n.  h.  add — 2  Chit.  Rep.  373,  4. 

317.  n.  i.  after  2  Chit.  Rep.  93,  add— 6  Moore,  111.  Ante,  285. 

318.  n.  c.  add — and  see  9  Price,  406. 
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320.  n./.  add— 6  Moore,  113.  S.  C. 

326.  n.  b.  add— 3  Stark.  Ni.  Pri.  75. 

328.  n.  a.  add — and  see  9  Price,  349. 

330.  last  line,  after  taxable,  add  -And  if,  on  taxation  of  his  bill,  a  considerable 
sum  be  disallowed,  the  court  will  not  only  order  the  costs  of  the  taxation 
to  be  paid  to  the  defendant,  by  the  solicitor,  but,  if  he  have  received  the 
whole  amount  of  his  bill,  by  sums  paid  him  on  account,  they  will  order 
him  to  pay  interest  on  the  balance  reported  to  be  due  from   him.  9   Price, 

349. 
333.  n.  d.  add— S.  C. 

S34.  n.  /.  add — and  see  3  Dowl.  &  Ryl.  33. 
335.  n.  g.  add— 2  Dowl.  &  Ryl.  46l. 

337.  n.  k.  add— 8  Taunt.  6'70.  S.  C. 

338.  1.  3.  after  disallowed,  add — And  when  an  attorney  is  entitled  to  the  costs 
occasioned  by  the  taxation  of  his  bill,  he  ought  to  apply  for  them  at  the 
time  ;  and  cannot  recover  them  by  motion,  after  making  a  subsequent  set- 
tlement. 1   Ring.  207. 

n.  h.  after  3  Bur.  1313.  add— I  Ring.  277. 

340.  n.  d.  add— 8  Taunt.  526. 
n.  e.  after  4  Taunt.  320.  add-    8  Taunt.  526. 

CHAP.  XV. 

345.  n.  i.  after  114.  add— S.  C. 

347.  1.  28.  after  declaration,  add — or  in  execution,  1  Ring.  221. 
n.h.  after  ani  *ee,  add — 1  Marsh.   l66. 

348.  1.  20.  after  aforesaid,  add — And  where  the  essoin  day  of  the  term  fell  on  a 
Monday^  and  on  the  Saturday  preceding,  defendant  not  having  pleaded,  the 
plaintiff  signed  judgment  as  for  want  of  a  plea,  the  court  of  King's  Rencb 
refused  to  set  aside  the  judgment  for  irregularity.     2  Dowl.  &  Ryl.  538. 

352.  n.  i.  after  3  Brod.  &  Ring.  93.  add— 6  Moore,  26o.  S.  C. 

353.  n.  a.  add— and  see  1  Ring.  255.  Ante,  47.  (b.) 

354.  n.  e.  add— 8  Taunt.  512.  S.  C. 

364.  1.  34.  after  execution,  add— After  declaration,  plea  and  issue,  which  was 
joined  in  Trinity  term,  the  defendant  on  the  6th  Nov,  gave  a  cognovit  for 
the  debt  and  costs,  and  on  the  11th  surrendered  in  discharge  of  his  bail: 
In  Hilary  term,  the  plaintiff  entered  up  final  judgment ;  and  the  court  held, 
that  he  might  charge  the  defendant  in  execution  in  Easter  term,  though 
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the  plaintiff  might  have  been  previously  supersedeable.  3  Dowl.  &  Ryl. 
31 .     And  where  a 

364.  n.  6.  after  776.  dele  3  Moore,  3.    and   add — 8  Taunt.  674.  3  Moore,  S. 
S.  C.  and  see  3  Dowl.  &  Ryl.  31. 
'    —  n.  e.  add— 8  Taunt.  674.  S.  C. 

368.  last  line  but  one,  after  discharged,  add — In  the  construction  of  the  above 
rule,  it  has  been  holden,  that  where  a  prisoner  is  charged  in  execution,  it 
is  not  sufficient  for  the  plaintiff's  attorney  to  file  a  committitvr  piece  in  due 
time,  with  the  clerk  of  the  dockets,  but  he  must  also  see,  that  the  latter 
enters  the  committitur  on  the  judgment  roll,  within  the  time  prescribed  by 
rule ;  and  if  that  be  not  done,  the  prisoner  is  entitled  to  be  discharged.  2 
Barn,  h  Cres.  342. 

373.  n.  h.  after  1  Moore,  256.  add     2  Chit.  Rep.  279. 

375.  1.  16.  after  thereof,  add — And  where  the  defendant,  after  surrendering  in 
discharge  of  his  bail,  in  an  action  in  the  Common  Pleas,  was  committed 
to  criminal  custody  for  a  misdemeanour,  and  continued  in  such  custody, 
the  court  would  not  discharge  him  from  the  action,  because  the  plaintiff 
had  omitted  to  charge  him  in  execution,  within  two  terms  after  his  surren- 
der.  1  Bing.  221. 

—  n.  d.  after  5  Barn.  &  Aid.  79.9.  add — 2  Chit.  Rep.  377. 

376.  n.  b.  after  1  Barn.  &  Aid.  728.  add — 2  Chit.  Rep.  373. ;  and  after  2  Barn. 
&  Aid.  403.  add— 2  Chit.  Rep.  374.  2  Barn.  &  Cres.  344. 

377.  1.4,  5.  dele  "  or  for  a  contempt,"  and  instead  thereof  say — and  generally 
speaking,  prisoners  in  custody  for  a  contempt  are  not  entitled  to  the  rules  of 
the  King's  Bench  prison^.  But  where  the  marshal,  in  consequence  of  a 
surgeon's  certificate,  that  a  prisoner  in  his  custody  fur  a  contempt,  in  not 
paying  money  pursuant  to  the  master's  allocatur,  was  dangerously  ill,  and 
would  die  if  closely  confined,  allowed  the  prisoner  the  rules  until  he  got 
better,  and  afterwards  confined  him  again  within  the  walls  ;  the  court  re- 
fused to  proceed  against  the  marshal,  by  ordering  him  to  pay  the  money, 
for  the  non-payment  of  which  the  prisoner  was  in  contempt,  and  dismissed 
the  application  with  costs.  2  Dowl.  &  Ryl.  709. 

n.  a.  add — The  ecclesiastical  court,  however,  has  no  jurisdiction  over  trusts: 

and  therefore,  where  a  party,  sued  as  a  trustee,  was  arrested  on  a  writ  de 
contumace  capiendo,  the  court  of  King's  Bench  discharged  him  out  of  cus- 
tody. 1  Barn.  cSc  Cres.  655.  3  Dowl.  &  Ryl.  41.  S.  C. 

n.  (/.  after  5  Barn.  &  Aid.  560.  add— 2  Chit.  Rep.  376,  7. 

278.  n.  e.  1.  6.  after  54  Geo.  III.  c.  28.  add  — 1  Geo.  IV.  c.  II9.  and  3  Geo. 
IV.  c.  144;  1.24.  after  2  East,  257.  add— 1  Bing.  354 ;  1.26.  after  5 
Maule  &  Sel.  72.  add— or  to  prove  the  insolvent's  discharge,  3  Stark.  Ni. 
Pri.  54.;  and  I.  37-  after  1309.  add— 2  Chit.  Rep.  448. 
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385.  n.  b.  add— 6  Moore,  573. 

393.  1.  4.  after  costs,  add — And  where  a  defendant  was  arrested  for  a  sum  under 
201.  and  afterwards  gave  a  warrant  of  attorney  for  the  original  debt  and 
costs  of  the  action,  which  together  exceeded  that  sum,  under  which  judg- 
ment was  entered  up,  and  he  was  taken  in  execution  ;  the  court  of  Common 
Pleas  held,  that  he  was  not  entitled  to  his  discharge  under  the  above  statute, 
as  the  warrant  of  attorney  did  not  appear  to  have  been  improperly  obtained 
from  him,  nor  was  he  in  custody  at  the  time  it  was  given.     6  Moore,  287. 

CHAP.  XVI. 

^99.  n.  b.  add— Chit.  Com.  L.  1  V.  p.  805,  6. 

n.  k.  add— and  see  5  Barn.  &  Aid.  821.   1  Dowl.  &  Ryl.  537- 

400.  1.  29.  after  cases,  add — A  certiorari  always  lies  to  remove  proceedings 
under  penal  statutes,  unless  it  be  expressly  taken  away ;  but  an  appeal 
never  lies,  unless  it  be  expressly  given  by  the  statute.  3  X)owl.  &  Ryl.  35. 
and  see  id.  275.  301.  2  Barn.  &  Cres.  228.  3  Dowl.  &  Ryl.  306.  S.  C. 

401.  1.  7.  after  directio7i,  add — On  moving  for  a  rule  imi  for  a  certiorari,  it  is 
irregular  to  entitle  the  affidavits  in  any  cause  ;  and  if  they  are  entitled,  they 
cannot  be  read.     1  Ram.  &  Cres.  267. 

403.  1.  21.  after  courts,  add  reference  to  2  Dowl.  &  Ryl.  409.  per  Bayley,  J. 

1.  26.  after  bail,  add   reference  to   1    Barn.  &  Cres.  513.  2  Dowl.  &  Ryl. 

722.  S.  C. 

n.  h.  after  K.  B.  add— 1  Barn.  &  Cres.  253.  2  Dowl.  &  Ryl.  407-  S.  C. 

413.  n.  e.  add — 2  Chit.  Rep.  517. 

418.  1.  26.  after  regularity,  add — After  a  writ  of  recordari  facias  loquelam,  and 
several  writs  oi  pone  issued  thereon,  to  compel  the  defendant's  appearance, 
if  the  plaintiff  file  a  declaration,  intitled  of  an  intermediate  term,  between 
that  in  which  the  recordari  facias  loquelam  is  returnable  and  the  term  in 
which  the  declaration  is  filed,  with  notice  to  plead  in  the  following  term, 
both  the  declaration  and  notice  to  plead  are  irregular.  5  Taunt.  771.  1 
Marsh.  341.  S.  C. 

CHAP.  XVII 

421.  n.  a.  after  I  Maule  &  Scl.  55.  add— 3  Dowl.  k  Ryl.  247- 
428.  1.  26.  after  declaratioii,  add — And   where  a  cause  of  action  arose  on  the 
29lh  January,  being  the  first  day  of  the  4th  year  of  the  reign  of  his  present 
majesty,  and  the  declaration  was  entitled  "  Saturday  next  after  fifteen  days  of 
Saint  Hilary,  in  Hilary  term,  in  the  third  year  of  King  George  the  Fourth,' 
which  would  be  the  first  of  February,  in  the  4th  year  of  his  reign,  the  court 
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on  demurrer  held  tliat  the  declaration  was  properly  entitled,  though  plain- 
tiff appeared  in  terms  to  have  commenced  his  action  before  the  cause  of  it 
had  arisen.  2  Do'.vl.  &  Ryl.  8^8. 
432.  1.  31.  after/or,  add — And  a  penal  action  for  non-residence,  must  be  brought 
in  the  county  in  which  the  living  is  situated.  2  Chit.  Rep.  420. 

435.  n.  e.  after  1 1  East,  62.  add — Chitty  on  Pleading,  1  V.  p.  283,  9. ;  and  at 
the  end  of  note,  add— but  see  2  Chit.  Rep.  638. 

436.  n.  i.  col.  2.  1.  2.  for  6  Barn.  &  Aid.  l6.  say — 1  Barn.  &  Cres.  l6.  3 
Stark.  Ni.  Pri.  156.  S.  C. ;  1.  3.  after  2  Dowl.  &  Ryl.  15.  S.  C.  add— 2 
Barn.  &  Cres.  20.  3  Dowl.  &  Ryl.  21 1.  S.  C.  ;  1.  6.  after  2  Brod.  &  Bing. 
395.  S.  C.  add— 3  Dowl.  &  Ryl.  145.;  1.  14.  after /iie/,  add— and  5  Moore, 
475.  in  replevin  ;  and  1.  ult.  for  6  Barn.  &  Aid.  say — 3  Stark.  Ni.  Pri.  156. 
1  Barn.  &  Cres. 

437.  n.  i.  col.  1.  1.  1.  after  34,  add— 355. ;  1.  3.  after  3  Brod.  &  Bing.  186. 
add— 6  Moore,  483.  S.  C.  I  Barn.  &  Cres.  358.  2  Dowl.  &  Ryl.  662, 
S.  C;  1.  7.  for  6  Barn.  &  Aid.  read  1  Barn.  &  Cres. ;  1.  11.  after  4  Durnf. 
&  East,  558.  add — 1  Dowl.  &  Ryl.  Ni.  Pri.  35.;  and,  after  neglicrence,  add 
—2  Barn.  &  Cres.  2.  3  Dowl.  &  Ryl.  226.  S.  C.  against  the  sherifl'  for 
not  taking  sufficient  pledges  in  replevin. 

n.  e.  add— 8  Taunt.  539.  S.  C. 

450.  1.  19.  after  irregularity,  add — So  where,  husband  and  wife  beina  arrested 
the  latter  was  discharged   out  of  custody  on  filing  common  bail    and  the 
plaintiff  declared  against  the  husband  alone,  the  court  held  the  proceeding 
to  be  irregular.  3  Dowl.  &  Ryl.  247. 

452.  n.  c.  add — and  see  6  Moore,  141.  3  Brod.  &  Bing.  54.  S.  C.  1  Bing.  143. 
Ante,  8. 

n.  g.  add — 6  Moore,  66.  S.  C.  Ante,  14,6. 

455.  n.  b.  add— 8  Taunt.  591.  S.  C. 

456.  7.  at  end  of  note  c.  add — 1  Barn.  &  Cres.  653.  3  Dowl.  &  Ryl.  28. 
S.  C.  in  which  latter  case  it  was  finally  settled,  that  a  declaration  cannot 
be  filed  or  delivered  de  bene  esse,  in  the  King's  Bench,  on  process  return- 
able the  last  return  of  the  terra. 

457.  n.  d.  dele  S.  C.  and  add— 2  Chit.  Rep.  381.  Same  Rule. 

461.  n.  k.  add— 8  Taunt.  644.  S.  C.  s 

CHAP.   XVIII. 

471.  1.  20.  after  justify,  add — And  where  the  plaintiff  declared  de  bene  esse, 
and  the  defendant  pleaded  in  abatement,  before  he  had  put  in  special  bail, 
and  the  plaintiff,  treating  his  plea  as  a  nullity,  signed  interlocutory 
judgment,  the  court  held  it  to  be  regular.  2  Dowl.  &  Ryl.  252. 

n.  h.  after  2  Marsh.  337.  (a.J  add— 2  Chit.  Rep.  381. 
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472.  n.  d.  after  551.  add— 2  Chit.  Rep.  381. 

475.  n.  c.  add— 8  Taunt.  592.  S.  C. 

475.  n.  k.  after  2  Moore,  655.  add —8  Taunt.  592.  S.  C. 

478.  1.  9.  after  it,  add — And,  in  the  Common  Pleas,  a  defendant,  under  terras 
of  pleading  issuably,  cannot  assign  special  causes  of  demurrer,  even 
though  the  causes  assigned  be  matter  of  substance.   1  Bing.  3/9, 

CHAP.  XIX. 

487.  n.  b.  add— and  see  9  Price,  384. 

488.  1.  17.  after  vacated,  add — The  prothonotary's  report,  however,  is  not 
conclusive  against  parties  who  have  been  put  to  answer  interrogatories 
before  him  ;  but  they  may  except  to  the  report,  on  any  material  point. 

1  Bing.  272.  And  where,  after  making  his  report  against  the  parties, 
the  prothonotary  was  directed  to  inspect  an  account  book  belonging  to 
one  of  them,  which  tended  to  support  the  answers  given  by  the  parties, 
but  had  been  accidentally  omitted  in  the  first  instance,  the  prosecutor 
was  not  allowed,  on  his  own  application,  to  produce  before  the  protho- 
notary, the  clerk  who  had  made  the  entries  in  the  book.  Id.  ibid. 

494.  n.  g.  add — and  see  1  Bing.  16I. 

496.  n.  r.  add— 6  Moore,  501.  S.  C.  but  see  2  Barn.  Si  Cres.  45.  3  Dowl. 
&  Ryl.  237.  S.  C.  in  error. 

497.  1.  37.  after  t/ear,  add — which  rule  was  extended,  by  a  subsequent  one, 
to  attornios  and  solicitors  duly  enrolled,  and  practising  in  any  of  the  courts 
of  Great  Sessions  in  Wales,  or  in  either  of  the  counties  palatine  of  Chester, 
Lancaster,  or  Durham.  R.  E.  4  Geo.  IV.  K.  B.   1    Barn.  &  Cres.  656. 

2  Dowl.  &  Ryl.  870. 

_  n.  h.  add— 1  Barn.  &  Cres.  288.  2  Dowl.  &  Ryl.  488. 

499.  1.  22.  after  Exchequer,  add — On  moving  for  a  rule  nisi  for  a  certiorari, 
it  is  irregular  to  entitle  the  affidavits  in  any  cause;  and  if  they  are  entitled, 
they  cannot  be  read.   1  Barn.  &  Cres.  267. 

. n.  g.  add— 1  Bing.  142. 

500.  n.  d.  after  6  Price,  230.  add — 9  Price,  478. 

502.  1.  33.  after  motion,  add — It  is  also  a  rule  in  the  Exchequer,  that  no 
office  copy  of  any  affidavit  filed  in  this  court,  be  received  and  read,  unless 
such  office  copy  shall  have  been  previously  examined,  and  signed  by  the 
attorney  or  clerk  in  court  making  the  same,  or  his  accredited  agent.  R.  E. 
2  Geo.  IV.  Excheq.  9  Price,  298. 

504.  n./.  after  1  Geo.  IV.  C.  P.  add — 4  Moore,  320;  and,  at  end  of  note, 
add— 2  Chit.  Rep.  379- 

507.  I.  14.  after  day,  add — And,  in  the  Exchequer,  a  rule  to  shew  cause  cannot 
be  made  absolute,  till  the  next  day  after  that  on  which  cause  is  to  be  shewn, 
even  although  it  have  been  enlarged.  9  Price,  38S. 


ADDENDA.  1263    (a) 

514..  I.  2.  after  cd^yes,  add — In  the  King's  Bencli,  when  counsel  has  had  his 
brief  in  due  time,  and  is  accidentally  or  inadvertently  absent  at  the  time 
the  common  paper  is  called  over,  the  court  will,  on  his  moving  for  that 
purpose,  allow  him  to  take  judgment,  as  if  he  had  been  present.  2  Chit. 
Rep.  402.  CaJ.     But 

CHAP.    XX. 

519.  n.  c.  add— and  see  1  Burn.  &  Cres.  23S.  2  Dowl.  &  Ryl.  373.  S.  C. 
— ^—   n.  e.  add— and  see  6  Moore,  542.  3  Brod.  ik  Bing.  21/.  S.  C. 
n.  //.  add — and  see  7  Durnf,  &  East,  727. 


524.  n.  e.  after  4  Barn.  &  Aid.  539.  add— 2  Chit.  Rep.  375,  6.;  dele  C.  P. 
and,  at  end 'of  note,  add— 5  Moore,  637.  2  Chit.  Rep.  380.  C.  P.  9 
Price,  299.  Excheq. 

525.  n.  b.  add — 6  Moore,  56.  (a.) 

531.  n. /.  add — and  see  6*  Moore,  480. 

532.  n.  €.  after  S.  C.  add  — 1  Bing.  158. 

533.  n. /.  add— and  sec  3  Dowl.  tk  Ryl.  230. 

538.  n.  d.  after  4  Bafn.  &  Aid.  5^9.  add— 2  Chit.  Rep.  Z75,  6. ;  dele  C.  P.  and 
after  2  Brod.  &  Bing.  705.  add— 5  Moore,  637.  2  Chit.  Rep.  380.  C.  P. 
9  Price,  299.  Excheq. 

542.  I.  31.  after  certain,  add — And  where  a  landlord  had  entered  into  a  written 
agreement  with  the  tenant,  to  grant  him  a  lease  for  a  certain  term,  which 
lease  however  was  never  granted  ;  and,  at  the  expiration  of  the  term, 
the  tenant  held  over,  after  having  been  served  with  a  proper  notice  to  quit, 
and  he  was  then  served  with  a  written  demand  of  possession,  with  an 
intimation  that  if  he  did  not  deliver  it,  an  ejectment  would  be  brought ; 
the  court  decided,  first,  that  the  tenant  held  under  an  agreement  in  writing, 
and  was  not  to  be  treated  as  a  tenant  from  year  to  year ;  and  secondly, 
that  the  demand  of  possession  was  sufficient  to  entitle  the  plaintiff  to  the 
benefit  of  the  undertaking  and  security  required  by  the  statute.  2  Dowl.  6c 
Ryl.  565.  and  for  "  but  not"  say — But  the  statute  does  not  extend 

— —  n.  b.  add — and  see  6  Moore,  54.  in  which  latter  case  the  agreement 
from  year  to  year  was  in  writing,  though  not  so  slated  in  the  report. 

543.  1.   15.  add  reference  to  6  Moore,  54. 

— ^ —  1.  21.  add  reference  to  2  Dowl.  &  Ryl.  688.  and  see  3  Dowl.  &  Ryl. 
230. 

-^ 1.  23.  after,  8fc.  add — In  the  first  case  which  occurred  upon  this  statute, 

in  the  Common  Pleas,  the  court  observed,  that  they  were  only  empowered 
to  require  a  recognizance,  in  a  reasonable  sum,  for  the  costs  of  the  action, 
and  not  for  the  mesne  profits ;  and  that  what  was  to  be  considered  a  rea- 
sonable sum,  must  be  ascertained  by  the  prothonotary.  6  Moore,  54. 
546.  n./.  add— 2  Chit.  Rep.  375. 

4   N 
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54,6.  n.  g.  add — And  there  is  a  similar  rule  in  the  Exchequer.  R.  E.  2  Geo.  IV. 

9  Price,  299,  300. 

547.  1.  1.  after  defend,  add — But  when  there  are  several  demises,  the  rule,  in  the 
Common  Pleas,  need  not  be  entitled  with  the  christian  and  surname  of  each 
of  the  lessors  of  the  plaintiff.  3  Moore,  96. 

557.  1.  22.  after  Jvd,  add — where  on  a  fair  and  honajide  sale  of  an  interest  in 
lands,  the  consideration,  in  part  or  in  the  whole,  is  an  annuity  to  be  paid  to 
the  vendor,  such  consideration  is  not  a  pecuniary  consideration,  or  money's 
worth,  within  the  meaning  of  the  above  statute :  Therefore,  where  the 
plaintiff  had  assigned  an  interest  in  coal  mines  to  the  defendants,  in''  con- 
sideration of  an  annuity  for  her  life,  and  for  the  payment  of  which  a  bond 
was  conditioned,  the  court  of  Common  Pleas  held,  that  such  bond  did  not 
require  enrolment.  5  Moore,  479.  2  Brod.  &  Bing.  702.  S.  C.  and  see 
5  Moore,  629-  on  stat.  17  Geo,  III.  c.  26. 

1.  26.  after  judgment,  add — And  where  an  annuity  deed  contained  a  cove- 
nant by  the  grantor,  that  he  would  not,  at  any  time  during  the  continuance 
of  the  annuity,  go  upon  the  seas,  or  to  parts  beyond  them,  without  first 
giving  the  grantee  seven  days  notice  in  writing  of  such  his  intention,  in 
order  to  enable  him  to  pay  such  additional  premiums  of  insurance  as 
might  be  incurred  on  account  thereof,  which  premiums  the  grantor  cove- 
nanted to  pay  to  the  grantee;  the  court  of  Common  Pleas  hold,  that  it  was 
not  necessary  to  state  such  covenant  in   the  memorial,   under  the  statute. 

5  Moore,  63.  So,  where  the  grantor  of  an  annuity  assigned  a  policy  of 
insurance  on  his  own  life  to  the  grantee,  whereby  the  latter  was  enabled  to 
insure  the  life  of  the  former  at  a  less  premium  than  he  otherwise  could 
have  done,  the  court  held,  that  such  assignment  was  no  part  of  the  con- 
sideration, and  need  not  therefore  have  been  set  out  in  the  memorial.  3  Dowl. 

6  Ryl.  263.  2  Barn.  &  Cres.  232.  S.  C.  and  see  id.  251. 

558.  1.  2.  after  act,  add — But  where,  upon  the  grant  of  an  annuity,  the  agent  of 
the  grantee,  on  paying  the  consideration  money,  retained  or  caused  to  be 
returned  to  him,  a  considerable  sum  for  the  expense  of  deeds,  investigating 
title,  journies,  &c.  (two  witnesses  brought  from  a  considerable  distance,  for 
the  purpose  of  attesting  the  execution  of  the  annuity  deed,  having  first 
retired,)  the  court  of  Common  Pleas  held  this  to  be  an  illegal  retainer,  for 
which  the  grantee  was  responsible;  and  on  that  ground  set  aside  the  annuity, 
ten  years  after  it  had  been  granted  and  acted  on,  though  the  grantee  alleged 
that  he  had  given  no  authority  for,  and  was  ignorant  of  such  retainer. 
1  Bing.  234.  and  see  id.  287.  6  Moore,  491.  And,  where  an  annuity 
being  in  arrear,  and  the  rents  of  an  estate  on  which  it  was  secured  being 
unpaid,  the  trustee  of  the  estate,  who  had  negociated  the  annuity  between 
the  grantor  and  grantee,  advanced  a  sum  to  the  latter,  in  anticipation  of  the 
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coming  rents,  and  received  from  him,  on  such  advance,  the  commission  he 
usually  received  on  annuity  payments ;  the  court  of  Common  Pleas  set 
aside  an  execution,  which,  the  rents  proving  insufficient,  was  afterwards 
issued  for  this  sum,  in  the  name  of  the  grantee,  against  one  who,  as  surety 
for  the  payment  of  the  annuity,  had  given  a  warrant  of  attorney  to  confess 
judgment;  Id.  IJl.  and  see  id.  274.  3l6.  and  another  execution  which, 
under  similar  circumstances,  the  grantee  afterwards  issued  lor  this  sum 
against  the  grantor.  Id.  19O. 
.558.  1.  17.  iifter  residence,  add — But  the  memorial  of  an  annuity  must  contain 
the  christian  names  of  the  subscribing  witnesses  to  the  securities ;  the  initials 
of  their  christian  names  not  being  sullicient.  2  Barn.  &  Cres.  1.  3  Dowl. 
&  Ryl.  185.  S.  C. 

n.  d.  add — and  sec  id.  292. 

CHAP.  XXI. 

562.  1.  32.  after  costs,  add — or  by  the  defendant's  admitting  the  debt,  subse- 
quently to  the  service  of  the  writ,  and  requesting  time  for  the  payment  of  it. 
1  Bing.  132. 
565.  1.  27.  after  court,  add — In  trover,  the  court  of  Common  Pleas  would  not 
stay  proceedings,  on  an  affidavit  from  the  defendant,  that  the  cause  of  action 
did  not  amount  io  forty  shillings.  1  Bing.  270. 
n.  d.  add— 2  Chit.  Rep.  395. 

n./.  add— and  see  2  Chit.  Rep.  3^5. 

n.  g.  add— but  see  2  Chit.  Rep.  3^5,  6. 

569.  n.  //.  add — and  see  stat.  4  Geo.  IV.  c.  95.  to  explain  and  amend  same. 

571.  n.  e.  after  Say.  Rep.  120.  add— 9  Price,  460. 

572.  n.  a.  add — and  see  1  Bing.  307. 

573.  n.  g.  add— and  see  2  Chit.  Rep.  392. 

t>7b.  1.  3.  after  had,  add— acknowledged  the  debt  to  be  due,  before  and  since  the 
commencement  of  the  action  ;  5  Moore,  45.  or 
n.  a.  add— 1  Barn.  &  Cres.  287. 
n.  c.  add— 3  Dowl.  &  Ryl.  233,  4. 

578.  1.  17.  after  costs,  add — So,  in  a  joint  action  by  three  plaintiffs  for  a  libel, 
the  defendants  may  call  on  the  attorney  of  one  of  them,  for  an  account  of 
the  places  of  residence  and  occupations  of  the  other  two.  6  Moore,  110. 
And 

579.  n.  g.  add— 8  Taunt.  737-  S.  C. 

580.  n.  d.  add— 8  Taunt.  7II.  S.  C. 
n./.  add— 8  Taunt.  736.  S.  C. 

584.  u.g.  add— 3  Dowl.  &  Ryl.  53. 

4  N  2 
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CHAP.  XXII. 

588.  n,  h.  add — and  see  2  Barn.  &  Cres.  82.  3  Dowl.  &  Ry|.  078.  S.  C. 

590.  1.  10.  after  trial,  add^ — And,  in  a  late  case,  the  court  of  Common  Pleas 
would  not  refer  it  to  the  prothonotary,  to  take  an  account  of  monies  re- 
ceived by  the  lessor  of  the  plaintiff  in  respect  of  annuities,  as  well  as  to 
ascertain  and  settle  the  costs  of  the  action,  which  had  been  brought  for 
non-payment  of  rent.  6  Moore,  331. 

554.  !•  7'  after  Mereow,  add — And  a  subsequent  assignment  of  goods,  for  the  surji 
secured  by  a  warrant  of  attorney,  is  ppt  a  waiver  of  the  warrant  of  attorney, 
2  Chit.  Rep.  423. 

601.  n.  k.  add -2  Chit,  Rep.  380,  81. 

CHAP.  XXIII, 

60s.  n.  e.  add— 2  Chit.  Rep.  377- 

611.  last  line  but  one,  after  expertsc,  add — So  where  the  defendant,  after  delay- 
ing the  plaintiff,  and  deluding  him  with  promises  of  payment,  pleaded  fi 
plea  of  judgment  recovered,  the  court  of  Common  Pleas  refused  to  set  the 
plea  aside,  and  permit  the  plaintiff  to  sign  judgment.  1  Bing.  380. 

. n.  k.  after  1  Dowl.  &  Ryl.  359.  add— 2    Barn.  &   Cres.  81.  3   Dowl.   ^ 

Ryl.  231.  S.  C.  Per  Cur.  M.  4  Geo.  IV.  C.  P.;  9)id,  after  1  Barn.  &  Cres, 
286.  add— 2  Dowl.  &  R^l.  661.  S.  C. 

612.  n.  g.  add— but  see  3  Dowl.  &  Ryl.  233,  4. 
616.  n.  c.  add-T-and  see  1  Chit.  Rep.  627. 

6 1 8.  n.  i.  add — 6  Moore,  331. 

6iy.  n.  h.  add — and  see  2  Barn.  &  Cres.  SIS, 

632.  I),  a.  after  1  Dowl.  &  Ryl.  16.  add — 1  Bing.  368;  and,  at  the  end  of 
note,  add — And  it  seems  to  be  a  rule  in  other  cases,  that  interest  on  the 
judgment  is  allowed,  only  where  the  original  debt  carried  interest.  3  Price, 
250.  1  Bing.  368,  S.  C.  cited. 

633.  n.  h.  add  reference  to  2  Barn.  &  Cres.  82.  89,  &c.  3  Dowl,  &  Byl.  278, 
281,  ^c,  S.  C. 

CHAP.  XXIV. 

(^30.  J.  17.  after  note,  add  reference  to  1  Bing.  161. 

1.  24.  after  stayed,  add — \i\  a  late  case,  however,  the  court  of  Common 

Pleas  would  not  compel  the  dcfcndiuit  to  produce  bills  of  exchange,  on 
which  the  action  was  brought,  and  permit  the  plaintiff  to  take  copies  of 
tbem,  upon  an  affidavit,  which  was  contradicted  by  the  defendant,  that  the 
bills  had  come  into  his  hands  by  fraud,  and  hajd  not  been  satisfied.  1  Bing. 
161. 
642.  dele  from  "  summons"  in  }.  8.  .to  "  before"  in  1.  10.  and  instead  thereof 
insert  as  follows: — may  be  taken  out,  and  an  order  obtained  thefieon,  in  the 
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King's  ncncli,  before  the  difcndant  has  appeared'.  And,  in  the  Common 
Pleas,  though  it  was  formerly  otherwise,  1  Bos.  &  Pul.  378.,  yet  by  a  late 
rule  it  is  ordered,  that  "  in  future,  defendants,  on  being  served  with  process 
or  arrested,  will  be  allowed  to  obtain  orders  for  the  particulars  of  the  plain- 
tiff's demand,  without  waiting  till  appearance  entered,  or  bail  put  in,  or 
declaration  filed  and  delivered  ;  and  that  in  this  respect,  the  practice  of  this 
court  will  be  made  conformable  to  that  of  the  court  of  King's  Bench." 
R.  T.  2  Geo.  IV.  C.  P.  6  Moore,  211.  The  summons  for  particulars, 
however,  is  usually  taken  out  after  appearance  and  declaration,  and 
6^2.  n.  a.  add— 2  Chit.  Rep.  379,  80. 

CHAP.  XXV. 

651.  n.  g.  add — 2  Chit.  Rep.  417,  IS- 

653.  1.  9-  after  or,  add — in  cuxeiiant   on   a  lease,  2  Chit.  Rep.  4-19,  20.  or  as- 
sumpsit 

n.  /.  add— 2  Chit.  Rep.  418,  19-   Jd.  {a.) 

n.  p.  add— but  see  2  Chit.  Rep.  419,  20. 


654.  1.  4.  after  wifcy  add — So^  the  venue  ma^  be  changed   in  an  action  for  an 
assault.  2  Chit.  Rep.  417. 

n.  a.  add — and  see  2  Chit.  Rep.  417. 

n.  h.  add— 2  Chit.  Rep.  418. 

n.  /.   add— 2  Chit.  Rep.  418. 


655.  1.  5.  ahcr  ground,  add  reference  to  2  Chit.  Rep.  418,  19- 

n.  c.  after  K.  B.  add— and  see  2  Chit.  Rep.  418,  19- 

n.  d.  add— and  see  2  Chit.  Rep.  418,  19- 

657.  n.  g.  at'ter  5  Taunt.  87.  add — and  see  2  Chit.  Rep.  417,  18. 

n.  h.  after  5  Taunt.  631.  add— and  see  2  Chit.  Rep.  417,  18. 

n.  i.  add — and  see  6  Moore,  567. 

6SS.  .1.  23.  after  Middlesex,  add— or  for  the  adjourned  sittings   after  term  in 

London.   1  Bing.  1S6. 
662.  1.  26.  ahei  JFestTrti»ster,ad(] — And,  in  an  action  for  an  escape,  the  issuing 

of  the  wjit,  under  which  the  party  was  taken,  is  deemed  material  evidence  ; 

2  Chit.  Rep.  418.  or  the  patent,  in  an  action  for  infringing  it.  Id.  ibid. 
665.  n.  e.  add — and  see  6  Moore,  437. 
667.  last  line  but  one,  after  stated,  add — In  a  declaration  on  a  bill  of  exchange, 

the  court  refused  to  strike  out,  as  unnecessary,  a  count  for  interest ;  though, 

besides   counts  on   the    bill,  the   declaration   contained   the  usual  money 

counts.  1  Bing.  2S1. 

CHAP.  XXVI. 

1674.  n.  e.  add— 6  Moore,  430.  S.C.  and  the  cases  there  cited, pp.  431.  436.  in 
notis. 
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CHAP.  XXVII. 

6S().  last  line,  after  p/ea,  add — But,  in  an  action  on  the  case  against  a  common 

carrier,  for  not  safely  carrying  a  passenger,  the  defendant  cannot  plead  in 

abatement,   the  non-joinder  of  a  co-proprietor.  2  Chit.  Rep.  1.  and  see  5 

Durnf.  &  East,  649.  6  Moore,  141.  3  Brod.  &  Ring.  54.  9  Price,  408.  S.  C. 

n.  m.  after  3  Brod.  &  Bing.  54.  add— 6  Moore,  141.  S.  C. 

688.  n.  a.  add— 1  Bing.  314. 

690.  1.  21,2.  dele — "  or  of  the  bill  and  declaration,  (for  they  are  the  same 
thing,") 

— —  1.  23.  after  thereon,  add — nor  even,  as  it  seems,  of  the  bill  and  declaration. 

2  Maule  &  Sel.  484.,  and  see  2  Chit.  Rep.  5^9.  (a.) 
• 11,  h.  dele  **  Id.  5  Mod."  and  instead  thereof  say — 2  Bos.  &  Pul.  124.  (c.) 

2  Chit.  Rep.  539-  S.  C.  and  see  5  Mod. 

691.  n.  7n.  add — 2  Dowl,  &  Ryl.  252. 

692.  1.  1.  &hcx  justify,  add — So,  where  the  plaintiff  declared  de  bene  esse,  and 
the  defendant  pleaded  in  abatement,  before  he  had  put  in  special  baii,  and 
the  plaintiff,  treating  his  plea  as  a  nullity,  signed  interlocutory  judgment, 
the  court  held  it  to  be  regular.  2  Dowl.  &  Ryl.  252.  Ante,  471. 

' n.  b.  add — and  see  11  East,  411. 

CHAP,  xxvni. 

696.  1.  3.  after  attachment,  add  reference  to  2  Chit.  Rep.  438. 

702.  n.  c.  add — 6  Moore,  488. 

705.  n.  b.  add — 2  Chit.  Rep.  642, 

710.  1.  28.  after  duplicity,  add — And  where  the  plaintiff  signed  judgment  as 
for  want  of  a  plea,  because  the  rule  to  plead  several  matters  was  errone- 
ously entitled,  the  court  set  aside  the  judgment,  without  costs ;  affidavit  being 
made  that  the  pleas  were  true,  and  that  the  defendant  had  a  good  defence. 
1  Bing.  187. 

712.  n.  d.  add— 1  Bing.  275. 

713.  n.  e.  add  — 1  Barn.  &  Cres.  465,  6,  7-  2  Dowl.  &  Ryl.  471,  2,  3.  S.  C. 

7 18.  1.  13.  3.i\.Q\'  cormnission,  add — A  broker  having  adjusted  a  loss  with  an 
underwriter,  and  struck  his  name  out  of  the  policy  and  adjustment,  after 
•which  he  became  bankrupt,  within  the  usual  time  of  credit,  it  was  holden 
that  the  underwriter  could  not  set  off,  against  the  assured,  the  balance  due 
to  him  from  the  broker,  at  the  lime  of  adjusting  the  loss  on  the  policy.  3 
Stark.  JVJ.  Pri.  I6. 

722.  n.  a.  add— 6  Moore,  48P. 

724.  !•  12.  after  plea,  add — So,  a  general  demurrer  to  part  of  a  declaration,  and 
the  general  issue  to  the  rest,  must  be  delivered  to  the   plaintiff's   attorney, 
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and  not  Jiled  with  the  clerk  of  the  papers.  3  Dowl.  &  Ryl.  248. 

726.  1.  12.  at'ier  last,  add — nor  unless  a  full   and    reasonable  cause   be   shewa 

for  so  doing.  6"  Moore^  495. 

CHAP.  XXIX. 

731.  n. /,  add — 6  Moore,  497. 

735.  1.  2.  after  it,  add — And  where  a  rule  to  discontinue,  on  payment  of  costs, 
was  obtained  by  the  plaintiff  on  the  6th  oi  February,  but  the  costs  were  not 
taxed  until  the  11th  of  March  ;  the  court  held,  that  when  the  costs  were 
taxed,  and  the  judgment  of  discontinuance  entered  up,  it  related  back  to 
the  day  when  the  rule  for  a  discontinuance  was  obtained,  and  that  the 
action  was  to  be  considered  discontinued  from  that  time.  1  Barn.  &  Cres. 
649.  3  Dowl.  &  Ryl.  2.  S.  C. 
n.  k.  add — and  see  2  Chit.  Rep.  697. 

741.  n.  d.  add — and  see  2  Chit.  Rep.  697-  and  the  cases  there  cited. 

744.  n.  a.  add— and  see  1  Barn.  &  Cres.  465,  6.  2  Dowl,  &  Ryl.  472,  3. 
S.  C. 

745.  1.  24.  after  name,  add — So  where  the  plaintiff,  in  trespass  quare  clausum 
fregit,  names  the  close  in  his  declaration,  and  the  defendant  pleads  liberum 

teneinentum  generally,  without  giving  any  further  description  of  the  close, 
the  plaintiff  is  not  driven  to  a  new  assignment ;  but  is  entitled  to  recover, 
upon  proving  a  trespass  committed  in  a  close  in  his  possession,  bearing  the 
name  given  in  the  declaration,  although  the  defendant  may  have  a  close  in 
the  same  parish,  known  by  the  same  name.  1  Barn.  &  Cres.  489.  2  Dowl. 
&  Ryl.  719.  S.C. 

7-^6.  n.f.  add — 1  Bing.  317. 

748.  1.  17.  after  papers,  add — 'And  a  similiter  to  the  general  issue  must  be 
delivered,  or  the  defendant  will  be  entitled  to  sign  a  judgment  of  non  pros. 
3  Dowl.  &  Ryl.  1. 

CHAP.  XXX. 

752.  1.   15.  after  them,  add — And  a  general  demurrer  to   part   of  a  declaration, 
and  the  general  issue  to  the  rest,  must,  wc   have   seen,  (ante,  724.)  be  dc' 
livered  to  the  plaintiff's  attorney,  and  not  filed  with  the  clerk  of  the  papers. 
754.  n.  c.  after  5  Barn.  &  Aid.  896,  add— 1  Bing.  233. 
n.  i.  add — and  see  6  Moore,  490. 


755.  1.  31.  after  allowed,  add — And  amendments  are  so  little  favoured  in  a 
writ  of  right,  that  after  an  amendment  of  the  count  had  been  made,  under 
a  judge's  order,  the  court  discharged  the  order  for  making  it.  1  Bing. 
208. 
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755.  n.  b.  add— and  see  6  Moore,  490. 

757.  n.  b.  add— 6  Moore,  50.  Post  7G0. 

758.  1.  9.  after  amendment,  add — And  the  affidavit  must  state,  that  the  pos- 
session has  been  in  conformity  to,  and  followed  the  deed  to  lead  or  declare 
the  uses,  since  the  fine  was  levied.  6  Moore,  259- 

n.  h.  add — But  the  court  will   not   allow  a    recovery  to  be  amended,  by 

transposing  the  names  of  the  demandant  and  tenant,  unless  the  documents 
relative  to  its  being  suffered  be  produced.     6  Moore,  46. 

n.  p.  add — and  see  I  Bing.  343. 

759.  n.  i.  add — 1  Bing.  317. 

760.  1.  7.  after  pass,  add — And  the  court  would  not  permit  a  recovery  to  be 
amended,  by  increasing  the  quantity  of  land,  where  the  deed  to  lead  the 
uses  contained  sufficient  terms  to  shew  that  it  was  intended  to  pass ;  nor 
was  it  deemed  necessary,  that  the  exact  admeasurement  should  be  in- 
serted in  such  deed.     6  Moore,  50.  and  see  1  Bing.  94. 

n.  m.  add — 6  Moore,  224. 

n.  n.  add — 6  Moore,  53. 

761.  n.  m.  add — and  see  6  Moore,  259-  Id.  (a.) 

763.  1.  14.  after  And,  dele  "  it  is,"  and  add — when  a  fine  or  recovery  is  moved 
to  be  amended,  the  court  will  always  require  an  affidavit  to  be  made,  that 
the  possession  has  been  in  conformity  to  and  Ibllowed  the  deed  to  lead  or 
declare  the  uses,  since  such  fine  or  recovery  was  levied  or  suffered.  6  Moore, 
259.     It  is  also 

771.  n.  e.  after  3  Bred.  &  Bing.  66.  add— 6  Moore,  135.  9  Price,  432.  S.  C. 

CHAP.  XXXI. 

776.  1.  7.  after  action,  add — or  his  attorney  may  it  seems  produce  the  draft  of 
the  bill,  and  prove  that  it  was  in  fact  filed  on  a  subsequent  day.  3  Stark. 
Ni.  Pri.  138. 

781.  last  line  but  two,  after  drawn,  add — But  a  certiorari  was  refused,  to  re- 
move an  indictment  for  murder  from  Yorkshire,  in  order  to  hate  a.  trial 
at  bar,  or  in  another  county,  on  the  ground  that  the  prisoners,  who  had 
pleaded  to  the  indictment,  could  not  have  a  fair  and  impartial  trial  in 
the  former  county.     3  Dowl.  &  Ryl.  301. 

CHAP.  XXXIV, 

824.  n.  d.  add  —and  see  6  Moore,  488, 
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838,  n.  e.  add — but  see  2  Barn.  &  Crcs.  104. 

854.  n.  e.  add— 6  Moore,  34?.  3  Brod.  &  Bing.  139-  S.  C. 

n.f.  add — but  see  3  Stark.  Ni.  Pri.  74. 

S56.  n.  I),  after  Holt  Ni.  Pri.  239-  add— 3  Stark.  Ni.  Pri.   140. 

B58.  1.  2.  after  attachment,  add — So,  an  attachment  was  refused  against  a  wit- 
ness, who  omitted  to  attend  a  trial,  after  being  served  on  the  3rd  of  July, 
with  a  subpann  dated  the  18th  oi  June,  and  calling  on  him  to  attend  on  the 
2d  of  July.   1  Bing.  366. 

8t35.  n.  h.  after  S,  C.  add— 6  Moore,  235.  and  for  292.  say,  S.  C.  Id.  292. 

n.  ^.. after  S.  C.  add— 6  Moore,  242.  and  for  292.  say,  S.  C.  Id.  292- 

866.  n.  h.  add— 6  Moore,  242.  S.  C. 

~  n.  c.  for/rf.  72.  say— 6  Moore,  235.  3  Brod.  &  Bing.  72.  S.  C. 

CHAP.  XXXVI. 

875.  n.  c.  add— 6  Moore,  488. 

«77.  n.  c.  after  1  Chit.  Rep.  187-  S.  C.  add— 2  Barn.&  Cres.  345. 

n.  d.  add— and  see  3  Dowl.  &  Ryl.  184.  2  Barn.  &  Cres.  345. 

882.  1.  28.  after  And^  add — an  order  of  nisi  pritis  referring  an  action  of  debt  on 
a  money  bond,  (where  the  issue  was  payment  by  a  co-obligor,)  and  all  matters 
in  dl/ference,  to  arbitration,  does  not  require  the  arbitrator  to  direct  for  what 
sum  the  verdict  shall  be  entered  ;  and  the  court  refused  to  set  aside  an 
award,  directing  the  verdict  to  be  entered  generally  for  the  plaintiff,  on  a 
suggestion  that  the  arbitrator  ought  to  have  directed  for  what  sum  the  ver- 
dict and  judgment  should  be  entered,  and  execution  taken  out,  without 
proof  that  there  were  other  matters  in  ditlerence  between  the  parties.  3 
Dowl.  &  Ryl.  and  see  2  Barn.  &  Cres.   170. 

883.  n.  a.  after  and  see,  add — 2  Barn.  &  Cres.   107. 
n./.  add— but  see  2  Chit.  Rep.  594. 

884.  n.  d.  add — but  see  1  Bing.  269. 

887.  1.  24.  after  time,  add — In  a  subsequent  case,  however,  where  in  deld  on 
bond  conditioned  for  the  performance  of  an  award,  to  be  made  within  a 
limited  time,  the  declaration,  after  setting  out  the  condition,  stated  that  be- 
fore that  time  expired,  the  parties  to  the  bond,  by  deed,  agreed  to  give  the 
arbitrators  further  time  for  making  the  award,  and  that  an  award^was 
made  within  the  extended  time,  and  alleged  non-performance ;  the  court 
held,  upon  demurrer,  that  the  action  was  maintainable  upon  the  bond. 
2  Barn.  &  Cres.  179- 

n.y.  add — In  that  case,  however,  it  did  not  appear  that  the  consent  to  en' 

large  the  time  was  by  deed.  2  Barn.  &  Cres.  185.   188. 
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888.  1.  9.  after  contempt,  add — The  court  of  Common  Pleas  will  grant  an  at- 
tachment against  a  party,  for  non-performance  of  an  award,  which  has  been 
made  a  rule  of  court,  though  he  reside  out  of  the  jurisdiction  of  the  court. 
1  Bing.  377. 

S94.  1.  23.  after  meeting,  add — or  not  hearing  the  witnesses  for  both  parties,  1 
Bing.  384. 

CHAP.  XXXVII. 

904.  1.  25.  aftQY  purpose,  add — And  the  venire  facias  in  such  case  was  holden 
to  be  properly  awarded  to  the  coroner,  although  two  of  the  special  jury- 
men appeared,  and  were  sworn  on  the  former  occasion.  2  Barn.  &  Cres. 
104.  3  Dowl.  &  Ryl.  311.  S.  C. 

908.  1.  2.  after  Jnd,  add — it  is  not  necessary,  upon  awarding  a  tales,  that  the 
talesmen  should  be  selected  out  of  persons  accidentally  present ;  but  they 
may  be  selected  out  of  persons,  whose  presence  the  sheriff  or  coroner  has 
taken  previous  means  to  obtain.  2  Barn.  &  Cres.  104.  3  Dowl.  &  Ryl. 
311.  S.  C. 

1.  33.  after  will,  add — In  assumpsit  for  goods  sold  and  delivered,  on  a  plea 

of  coverture,  if  the  plaintitf  elect  to  begin,  he  must  go  into  his  whole  case  ; 
but  if  the  defendant  admit  the  debt,  he  is  entitleil  to  begin.  3  Stark.  Ni. 
Pri.  178. 

— —  n.  h.  add— 3  Stark.  Ni.  Pri.  8. 

909.  n.  a.  add — but  see  3  Stark.  Ni.  Pri.  l62. 

9 18.  1.  12.  after  nonsuited,  add  reference  to  2  Saund.  336.  (A.)  Ante,  822. 

922.  1.  25.  after  And,  add — in  covenant  on  a  policy  of  insurance,  upon  the  life 
of  A.,  payable  six  months  after  due  proof  of  his  death,  the  assured  is  not 
entitled  to  recover  interest  upon  the  principal  sum  insured,  from  the  expi- 
ration of  bix  months  after  due  proof  of  the  death  of  J.  2  Barn.  &  Cres. 
348.      But 

930.  1.  22.  after  accordingly,  add — if  a  verdict  be  found  for  the  plaintiff  with 
nominal  damages,  subject  to  the  opinion  of  the  court  on  a  special  case  to 
be  drawn  up  by  the  plaintill,  if  he  refuse  to  prepare  it,  the  case  cannot  be 
set  down  for  argument,  nor  the  plaintiff  compelled  to  complete  it;  but  the 
defendant  may  apply  to  set  aside  the  verdict,  and  have  a  new  trial.  6 
INIoore,  53. 

CHAP.   XXXVIII. 

938.  1.  23.  after  perjury,  add — or  conspiracy,  1  Bing.  339- 
947.  1.  6.  after  both,  add — Where  the  plaintiff,  in  an  action  on  a  policy  of  in- 
surance, having  recovered  for  an   average  lobS,  obtained   a  new  trial,  the 
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costs  of  the  first  being  directed  to  abide  the  event,  and  at  the  second  trial 
recovered  again  for  no  more  than  an  average  loss  ;  the  court  of  Common 
Pleas  held,  that  he  was  entitled  to  the  costs  of  one  of  the  trials  only,  and 
the  defendant  to  the  costs  of  neither.  1  Bing.  3y3.  And  after  "  But," 
add — in  general, 

947.  n.  b.  add— 1  Bing,  394. 

949.  n.f.  add — 6  Moore,  209-  per  Richardson,  J. 

951.  n.  k.  add— 3  Dowl.  &  Ryl.  27.   2  Barn.  &  Cres.  302. 

954.  n.  h.  add — but  see  2  Durnf.  &  East,  125.  contra. 

955.  n.  c.  add— 6  Moore,  135.  9  Price,  432.  S.  C. 

956.  n.  L  add— 6"  Moore,  57.  S.  C. 

CHAP.  XL. 

990.  u.f.  add— and  see  5  Durnf,  &  East,  535.  1  East,  353.  (a.)  1  Bing.  388. 

992.  1.  31.  after  Ixvii.  add — In  order  to  proceed  under  the  court  of  requests 
act  for  Southwark,  both  plaintiff  and  defendant  must  be  resident  within  the 
jurisdiction  of  the  court.   1  Bing.  38S,;  and  for  In,  read — But  in 

n.  b.  add — but  see  stat.  4  Geo.  IV.  c.  cxxiii,  §  14,  16.  by  which  the  clause 

in  the  Southwark  acts,  respecting  costs,  being  repealed,  the  plaintiff,  obtain- 
ing a  verdict  for  any  sum,  however  trifling,  is  entitled  to  costs,  as  in  other 
cases. 

993.  n.  b.  add— and  see  3  Dowl.  &  Ryl.  51. 

n.y,  add — but  see  tlie   statute  4  Geo,  IV.   c.  cxxiii.   §   14.  by  which  the 

above  exception  is  repealed;  and  by  §  12,  13.  the  jurisdiction  of  the  court 
is  further  restrained. 

n.  h.  add — and  see  stat.  4  Geo.  IV.  c.  cxxiii.  §  12. 

n.  i.  add — and,  in  the  city  of  Bath,  3  Dowl.  &  Ryl.  51. 

99^.  "•  c.  add — and  see  the  statute  4  Geo,  IV.  c.  cxxiii.  ^12. 

n.  h.  add — but  see  the  statute  4  Geo.  IV.  c.  cxxiii.  §  14.  I6. 


995.  1.  5.  after  Tower  Hamlets,  add — Southwark,  and  the  east  half  hundred  of 

Brixton,  4  Geo.  IV.  c.  cxxiii,  §  7 . 
1009.  n.  d.  after  11  East,  2^3.  add— 1  Bing,  2/5. 
IGIO.  n,  b.  add— 6  Moore,  330.  S.  C. 

n.  c.  for  Id.  II7.  say— 6  Moore,  324.  3  Brod.  &  Bing.  II7,  S.  C. 

1012.  n.  c.  add — and  see  1  Bing.  275.  accord. 
1027.  n.  e.  add— 3  Stark.  Ni.  Pri.  185.  S.  C. 

CHAP.  XLI. 

1041.  n,  b.  add— 3  Stark.  Ni.  Pri.  130,  S.  C. 
1046.  n.  a.  add  reference  to  8  Taunt.  838. 
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1052.  n.  f.  add— 1  Barn.  &  Cres.  514.  2  Dowl.  &  Ryl.  755.  S.  C. 

n.  k.  add — and  see  3  Stark.  Ni.  Pri.  l63.  where  it  was  ruled,  th«t  if  the 

sheriff  wilfully  delay  to  sell  for  an  unreasonable  time,  with  a  view  to  in- 
jure the  defendant,  he  is  liable  to  an  action. 

1067.  n.  a.  after  C.  P.  add— 6  Moore,  128. 

1072.  n.  h.  add— 3  Stark.  Ni.  Pri.  130.  S.  C. 

1075.  n.  c.  add — 2  Barn.  &  Cres.  242,  3. 

1077.  n.  L  add — and  see  1  Barn.  &  Aid.  40.  2  Barn.  &  Cres.  242,  3. 

1080.  1.  9.  after  supersedeas,  add — In  ejectment  against  a  feme  sole,  who  married 
before  trial,  and  verdict  and  judgment  against  her  by  her  original  name, 
the  court  held,  that  it  was  regular  to  issue  an  habere  facias  possessionem 
&nA  Jieri  facias  against  her  by  the  same  name,  though  \.\\cjieri  facias  was 
inoperative.     1  INIaule  &  Sel.  357.  Ante,  1050. 

1084.  n.  k.  add— 6  Moore,  124. 

n.  /.  add— 6  Mooie,  338.  S.  C. 

1085.  n.  /.  add— 6  Moore,  338.  S.  C. 

n.  g.  add — 6  Moore,  65.  S.  C. 

CHAP.  XLII. 

1094.  n.  hi.  add — and  see  9  Price,  483. 

1100.  n.  a.  add— 3  Stark.  Ni.  Pri.  130.  S.  C. 

1118.  n.  d.  add— 6  Moore,  338.  3  Brod.  &  Bing.  143.  S.  C. 

CHAP.  XLHI. 

1 148.  n.  g.  add— 2  Dowl.  &  Ryl.  869. 

1154.  n.  d.  add — and  see  6  Moore,  517. 

1155.  n.  g.  add — 2  Barn.  &  Cres.  242. 

1156.  n.  e.  add — and  see  6  Moore,  517. 

1179.  n.  c.  after  2  Chit.  Rep.  192.  add— 2  Dowl.  &  Ryl.  S69. 

CHAP.  XLIV. 

1202.  n.  n.  add— 6  Moore,  45.  Ante,  574,  5. 

1204.  n.  a.  after  2  Wils.  144.  add— but   see  3  Durnf.  &  East,  78.  3  Dowl.  k, 

Ryl.  233,  4. 
1240.  n.  g.  add— 9  Price,  440,  41. 
n.  m.  add— but  see  2  Barn.  &  Cres.  348. 


THE  END. 
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PRINCIPAL   MATTERS. 


AbATEiMENT,  125,  6.  371. 
of  part  of  writ.  694. 

suit,  by  death  of  parties.  965,  &c.  II68,  &c. 
writs  of  error.   1217,  1219,  20,  21. 
pleas  in ;  see  tit.  Pleas  and  Pleading. 

time  for  pleading.  468,  9.  471.  691,  2.  768. 
after  imparlance.  467,  8,  9.  483.  69 1,  2.  730. 
cannot  be  filed,  before  plaintiff  has  declared.  691. 
defendant  has  appeared.  Jd. 

put  in  bail.  471.  Jddend.  to  p. 

692. 

affidavit  of  truth  of.  See  tit.  JJidavits. 

not  amendable.  69O. 

discountenanced.  305.  641.  831. 

need  not  be  demurred  to  specially.  69O.  752. 

quashing :  693. 

scire  facias  after.  982. 
amendments  after.  753. 
calling  for  residences,  and  additions,  of  persons  jointly  liable  with  defen- 
dant. 578. 
replication  to  plea  oi  misnomer  in.  687.  {i.) 
verdict  on  plea  oi  misnomer .  694. 

judgment  for  want  of  plea  in  due  time.  469.  483.  6 1 2,  13.  692,  3. 
affidavit  of  truth  of  plea.  6I 1,  12-  692,  3. 
defective  affidavit.  693. 
of  cassetur  billa,  vel  breve.  426.  730.  7^7- 
on  nul  tiel  record.  804. 
entering  proceedings,  after  judgment  of  respondeat  ouster.  777 1  8. 
suggestion  for  costs,  on  court  of  conscience  act,  after  verdict  on  plea  in.  996» 
matter  pleadable  in,  cannot  be  moved  in  arrest  of  judgment.  951. 
costs  in.  See  tit.  Costs. 
ABBREVIATIONS, 

when  allowed,  in  bills  of  costs.  328,  9- 
ABIDING  by  Pleas.  See  tit.  Pleas  and  Pleading. 
ACCEDAS  AD  CURIAM, 

what,  and  when  it  lies.  35.  414,  15,  16,  I7.  1246. 
form  of.  415,  16. 

4  o 
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ACCEDAS  AD  CURIAM, 

fee  on  issuing.   101.  (c.) 
what  the  sheriff  must  do  under  it.  4l6. 
cannot  be  had  without  shewing  cause.  Id. 
effect  of.  Id. 

receipt  and  allowance  of.  Id. 

return  of,  and  proceedings  on,  the  same  as  on  SLvecordari  facias  loquelam;  for 

which  see  that  title. 
ACCORD  and  SATISFACTION, 
plea  of.  695,  6.  699'  702. 

when  pleaded,  or  ^iven  in  evidence.  699-  702.  705. 
ACCOUNT, 

action  of ;  1,  2. 

for  balance  of  merchants  accounts,  &c.  2. 
limitation  of.   14. 
appointment  of  auditors  in.  2.  (c.) 
process  in;   105.  124. 

of  outlawry.   127- 

declaration  in.  435. 

judgment  in.  1237. 

costs  in.   1014. 

ACCOUNT  STATED, 

plea  of,  bad.  699-  (/•) 

money  awarded   on  submission  without   deed,  may  be  recovered  under 

count  on.  887» 
bail  in  error  not  required  in  debt  on.   1206. 
AC  ETIAM,  148,  &c. 

unnecessary,  for  sum  not  exceeding  ybr^j/  pounds.  140.  152. 
must  specify  sum,  when  more.  149- 
necessary,  in  process  against  bail.  Id.  1149. 
against  several  defendants.  146",  7- 
on  process  in  C.  P.   152. 
declaring  by  the  bye  on,  in  C.  P.  427. 
variance  from,  in  declaration.  292,  3.  453. 
ACKNOWLEDGMENT, 

of  debt,  when  sufficient,  or  not,  to  take  case  out  of  statute  of  limitations.  18, 

19,  20,  21,  &c. 
not  sufficient  to  warrant  execution  pending  error.  Addend,  to  p. 

575. 
ACQUITTAL, 

plea  of  former.  695,  6. 
of  one  of  several  defendants,  on  trial.  91O. 
new  trial  after,  in  criminal  cases.  942,  3. 
costs  on.   1023.  1029- 
ACTIONS, 

criminal.  1. 
civil :  Id. 

real.  Id.  See  tit.  Real  Actions. 
personal ; 

upon  contracts:    1. 

account.  Id.  2. 

assumpsit.  See  tit.  Assumpsit. 
covenant.  3. 
debt.  Id.  4. 
annuity.  4. 

scire  facias.  Id.  See  tit.  Scire  Facias. 
for  wrongs :  4. 
case,  Id.  5. 

for  torts  to  persons ;  Id. 

individually.  Id, 
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ACTIONS, 

personal ; 

for  wrongs : 
case, 

for  torts  to  persons ; 

relatively  :  5. 

crim.  con.    Id,  712. 
personal  property.  5. 
real  property  ;  4.  5. 

corporeal.  5. 
incorporeal.  Id. 
detinue.  6. 
replevin.  Id, 
trespass  vi  et  armis.  Id. 
by  whom  brought; 

upon  contracts  :  Id.  J, 

by  overseers  on  bastardy  bonds.  7-  (^0 

or  against  trustees  of  friendly  societies.  Id. 
for  wrongs.  7,  8. 
election  of.   8. 
circuity  of.  g. 
joinder  in.  See  tit.  Joinder. 
limitation  of.  13,  &c. 
notice  of.  26,  &c. 
means  of  commencing; 
in  King's  Bench.  S6. 
Common  Pleas.  Id. 
Exchequer.  87. 
mixed.   1.  35. 

penal.  See  tit.  Penal  Actions, 
trifling.  36'5,  &c. 
for  costs.    326,  <S:c. 

upon  attorney's  bill,  pending  taxation  :  337- 
evidence  in.  336. 
awards.  6l8.  887,  &c. 
bail  bonds;  297,  8.  300.  633. 

against  principal  and  bail  separately, not  in  general  allowed.  SOO. 
by  sherift's,  &c. ; 

on  bail  bond,  taken  on  attachment.  220.  (r/.)  221. 
must  be  brought  in  same  court,  in  K.  B.  £00. 
aliter  in  C.  P.  and  Exchequer.    Id, 
oi  debt  for  poundage.   1084. 

trespass,  or  trover,  for  goods  taken  in  execution.  1044.  1052. 
lie  not  for  money  paid,  after  escape.  222- 

expenses  of  execution,  when  goods  are  unsold.  1084. 
against  sheriffs,  &c. ; 

assumpsit,  debt,  or  account,  for  money  levied.  1058. 

staying  proceedings  in.  572.  1057. 
case,  for  not  taking  bail  bond  :   221. 

evidence  in.  Id. 
replevin  bond.   1079- 
assigning  bail  bond.  235,  6. 
extortion.  231,  2,  3.  1024.  1085. 
escapes ;  5. 
on  mesne  process:  222.  234,   5,  6.  285.  309,  10,  11. 

371.  487,  8. 
evidence  in.  236.  Id.  {b.) 
final  process.  230.  IO69.  IO71. 
false  returns.  5.  309,  10.  913.  IO6I. 
4o  2 
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ACTIONS, 

against  sheriffs,  &c. ; 

case,  for  taking  insufficient  pledges,  &c.  5.  315.  (/.)  IO79. 

removing  goods,  without  paying  landlord,  on  execution  : 

1055,6. 
by  whom  brought.  1055. 
declaration  in.  Id.  1056. 
evidence  in.  Id. 

variance  between  declaration  and  evidence.  436.  (?.) 
trover,  by  assignees  of  bankrupt.  1049. 

trespass,  for  arresting  plaintiff,  or  taking  his  goods,  by  a  wrong  name. 

107.  687,  8. 
entry,  under  sale  by  bailiff.  1049. 
giving  possession  of  more  than  is  recovered  in  ejectment. 

1081. 
lie  not,  for  arresting  peer.  195' 

witness.  198,  9. 

certificated    bankrupt,  or    person  dis- 
charged under  insolvent  act.  212. 
,  clergyman,    attending    divine   service. 

217.  (/•> 
for  selling  goods,  after  bankruptcy.  1048. 
for  penalties,  on  Lords'  act.  232,  3. 
relating  to  customs  and  excise,  by  whom  brought.  56S. 
concerning  lotteries.  Id. 

stamp  duties.  Id. 
staying  proceedings  in.  See  tit.  Staying  Proceedings. 
consolidating.  See  tit.  Consolidating  Actions. 

scire  facias  and  error  considered  as  actions.  1139,  40.  1194.  1208.. 
ACTS  OF  PARLIAMENT,  850. 
public.  Id. 
private.  Id, 
evidence  of.  Id. 
ADDING  Pleas.  See  tit.  Pleas  and  Pleading. 
ADDITIONS, 

of  parties,  calling  for.  578.  678.  Addend,  to  p^  578. 
statute  of; 

when  it  may  be  pleaded.  687. 
when  not.  137-  687- 
plea  of,  a  nullity,  in  C.  P.  6II. 
amendment  after.  745. 
ADJOURNMENT, 

of  essoin.   105,  6.  464,  5. 

execution  of  inquiry.  528,  9« 
ADJOURNMENT  DAY, 
notice  of  trial  for.  814. 
entering  causes  for.  iill. 
in  Exclicqucr  Chamber.   1234. 
ADMINISTRATORS.  See  tit.  Executors  and  Administrators, 
de  bonis  non  ; 

scire  facias  by  or  against.  1172,  3. 
ADMIRALTY  COURT, 
limitation  of  suits  in.  15. 
sentences  in.  851. 
ADVOWSON, 

amendment  in  recovery  of.  76O. 
in  gross,  not  extendible  on  elegit.   1075. 
AFFIDAVITS, 

of  cause  of  action ; 

in  what  cases  requisite.  l63,  4. 
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AFFIDAVITS, 

of  cause  of  action  ; 

in  actions  against  prisoners.  360,  6l,  2,3. 
by  whom  made.  178,  9- 

by  third  person,  cannot  be  answered  by  affidavit  that  plaintiff'  is  a 

transported  felon.  178. 
before  whom  made.  147.  153.  179.  4^97- 
must  contain  deponent's  place  of  abode,  and  addition.  178,  9- 
fl/zVer  of  defendant's.  179- 

what  a  sufficient  description  of  place  of  abode,  or  addition.  Id. 
when  made.   147.  153. 
where.  179,  80. 

must  not  be  entitled  in  a  cause.  180.  498,  9. 
need  not  be  entitled  in  any  court.  180. 

purporting  to  have  been  sworn  before  deputy  filacer,  sufficient.  Id. 
jurat  of,  when  sworn  in  court.  Id. 

before  a  judge.  Id. 
common.  170,  7\. 
special.   171,  2,  3. 
•made  abroad.   l65.  180,  81. 

in  Scotland  or  Ireland.  Id. 
form  of,  on  JmA  judgment.  181. 

in  England,  to  arrest  in  Ireland.  Id.  (c.) 
must  be  direct  and  positive.  181,  2. 
certain  and  explicit.  182,  3. 
single.  190. 
as  deponent  believes,  when  sufficient.  181,  2. 
by  executor  or  administrator.  182. 
assignee  of  bankrupt.  Id.  188,  9' 
bond.   182.  188. 
in  trover.  171.  186",  7-  186.  (c.) 

detinue.  17I. 
on  lottery  act,  &c.  172.  186. 
bills  of  exchange.  183,  4. 
promissory  notes.  184. 
marriage  contract.  185. 
charter-party  of  aff"reightment.  Addend,  id. 
for  use  and  occupation.  Addend,  to  p.  183. 
goods  bargained  and  sold.   172. 
sold  and  delivered.  183. 
hire  of  carriages.  Id, 
wages.  Id. 

work  and  labour.  Id.  184. 
money  lent,  by  a  married  woman.  Id. 
paid.    170.  {d)  183,  4. 
had  and  received.  183. 
principal  and  interest  on  bond.  182.  184,  5. 
stipulated  damages,  &c.   173.  184,  5. 
subscription  to  reading  club.  184. 
misnaming  defendant.  Id. 
negativing  tender,  in  bank  notes  ; 
not  required  in  trover.  187. 
when  made  by  plaintiff.  Id. 
agent.  188. 
partner.  IS9. 
co-assignee  of  debt.  Id. 
administrator.  Id. 
assignee  of  bankrupt.  Id. 
not  required  to  be  very  particular.  Id. 
no  longer  necessary.  Addend,  to  p.  189. 
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of  cause  of  action; 

when  bank  notes  were  offered.   189,  90- 
supplemental  or  contradictory,  in  K.  B.   I9I. 

C.  P.  Id.  192. 
how  long  it  continues  in  force.   192. 
more  than  a  year  old.  Id. 
want  of,  or  defect  in  ;   190,91. 

how  cured.  Id. 
must  correspond  in  substance  with  process.  292,  3. 
materially  different  from  process  or  declaration,  or  not  duly  filcd^  &c. 

190- 
court  will  not  go  out  of.   I91. 
need  not  be  made  before  outlawry.  133. 
with  whom  filed.  502. 

effect  of  charge  for  by  attorney,  in  rendering  his  bill  taxable.  329- 
being  under  405.  56S,  6. 
arising  in  a  particular  county,  &c.  567,  8. 

not  necessary,  to  move  for  interest,  on  affirmance  of  judgment  in  Ex- 
chequer chamber.   1242. 
of  execution  of  articles  of  clerkship.  57,  8,  9"  65.  502. 
service  under  same.  65.  502. 
payment  of  duty.  65. 

service  of  summons,  or  attachment.  111.  244. 
execution  of  distringas.  Id. 
death,  &c.  for  reversing  outlawry.  136,  7-  141. 
service  oi  subpcena,  in  Exchequer.    155,  6. 
common  process  :  242.  497.  500. 
before  whom  made.  500. 
with  whom  filed.  502. 
notice  of  bail.  255. 

justification.  263,  4.  267,  8. 

render,  not  necessary  to  complete  it,  in  K.  B.  291- 
unnccessary,  in  C.  P.  Id.  292. 
declaration  in  ejectment ;  529,  30.  533,  4,  5,  6. 
on  Stat.  4  Geo.  II.  c.  28.  536. 

1  Geo.  IV.  c.  87.  p.  541,  2,  3. 
vacant  possession,  in  K.  B.    536,  7« 
and  attendance  on  summonses.   336.  372.  476. 
caption  of  bail,  by  commissioner.  252.  254,  265. 
justification  of  same.  263,  4.  26S,  9. 
delivery  of  declaration,  against  prisoners; 
in  custody  of  sheriff',  &c.  346. 

marshal,  unnecessary.  357- 
warden.  358.  362,  3. 
gaoler's  signing  certificate.  372.  382. 
notice,  &c.  on  Lords'  act.  382. 
signature  of  note  on  same  :  386. 

title  of.  Id. 
merits,  when  necessary  to  stay  proceedings  on  bail  bond,  in  K.B.  302. 
not  necessary,  in  C.  P.  302,  3. 

Exchequer.  303. 
to  set  aside  regular  judgments.  495.  6l4,  15. 
change  the  venue.  655. 
execution  of  lease,  or  agreement,  &c.  on  stat.  1  Geo.  IV.  c.  87.  541 , 2,  3. 
time  of  execution  of  warrant  of  attorney,  and  cognovit.  602.  6O8. 
defenihmt's  residence,  on  claim  of  conusance.  684, 
truth  of  pleas  in  abatement ;  692. 

may  be  made  before  declaration.  693.  (/'.) 
with  whom  filed.   502. 
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of  truth  of  pleas  jniis  darrein  continuance.  903. 
due  execution  of  award,  &c.  890. 
service  of  copy  of  rule,  &c.  Id,  891. 
demand  and  refusal  of  costs,  &c.  505,  6.  818.  89O,  91. 
partiality,  or  misbehaviour,  of  jurymen,  not  allowed.  940. 
fresh  facts  inadmissible,  on  motion  for  new  trial,  in  criminal  cases.  942. 
increased  costs,  in  K.  B.  IO26,  7. 
C.  P.  Id. 

with  whom  filed.  502. 
award  oi  Jieri  facias.  1062.  (/«.) 
debt  being  in  danger,  to  ground  immediate  extent; 

in  chief.   1091,2,3.  1105.  1140. 
in  aid.  II09,  10.  1110.  (/».) 
personal  notice  oi  scire  facias,  in  C.  P.   11 57. 

service  of  notice  of  motion,  for  interest,  on   affirmance  of  judgment  in 

Exchequer  chamber.   1242. 
on  motions  ;  497,  8,  9- 

before  whom  made.   497-  Addend,  id. 
title  of,  as  to  the  court.  Id.  498. 

names  of  parties,  &c.  304,  5.  498,  9-  Addend,  to 

p.  401. 
contents  of.  499- 

clerical  errors  and  mistakes  in.  500- 

when  it  may  be  made,  or  not,  before  attorney  in  the  cause.  I79.  500. 
jurat  of : 

when  made  in  court.  180.  498. 
before  a  judge.  Id. 

commissioner.    498. 
by  illiterate  persons.  500. 
two  or  more  deponents.  Id. 
interlineation,  or  erasure  in,  not  allowed.  500. 
erasure  over,  does  not  vitiate.  Id.  {in.) 
defect  in,  fatal,  except  in  cases  of  bail.  501. 
amendment  of.  265.  274.  501.  533,  4. 
in  ejectment.  533,  4. 
at  what  time  made,  and  produced  in  court.  501. 
cannot  be  used,  if  filed  after  obtaining  rule  nisi.  Id.  502. 

on  opening  rule,  if  sworn  after  it  was  made  absolute. 

512. 
may  be  referred  to,  after  being  used,  in  support  of  fresh  motion.  502. 
filing,  in  K.  B.  Id. 
C.  P.  Id. 
Exchequer.  Id. 
supplementary.  499,  500.  512.  535.  537. 
office  copies  of;    506\ 

must  be  examined  and  signed,  in  Exchequer.  Addend,  to  p. 

502. 
on  shewing  cause  ;   506. 

party  must  be  prepared  with,  in  support  of  his  whole  case.  Id. 
how  entitled.  498,  9- 
delivering  over.  507. 
filing;  501,  2.  506",  7. 
nunc  fro  tunc.  506. 
on  enlarged  rule.  507. 
what  may  be  read.  508. 
what  not.  501.  512. 
in  criminal  cases.  513. 
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for  re-admitting  attorney,  /i,  5. 

striking  attorney  oft"  the  roll,  at  his  own  instance.  85. 

admitting  plaintiff"  to  sue  in  forma  pauperis.  93. 

obtaining  distringas,  on  stat.  51  Geo.  III.  c.  124.  p.  111.  155, 

setting  aside  service  of  writ,  in  wrong  county.  168. 

opposing  discharge  of  seamen.  201. 

obtaining  discharge  of  insolvent.  212. 

further  time  to  justify  bail.  273,  4. 

opposing  bail ;  264. 

cannot  be  amended.  Addend,  to  p.  264.  276. 
when  not  allowed  to  be  read.  276. 
attachment  against  sheriff"; 

for  not  returning  writ.  308. 

bringing  in  body.  312.  Id.  (A.) 
for  non-payment  of  money.  505. 
additional  day  rules.  378. 
setting  aside,  or  staying  proceedings  on,  bail  bond ;  302,  3. 

how  entitled.  304,  5.  ^99, 
Addend,  to  p.  305.  (o.) 
against  sheriff^:  3l6,  17- 

should  be  made  by  defendant.  3l6. 
on  the  merits.  Id.  573. 
pending  error.  574. 
till  security  be  given  for  costs.  581,  2. 
proceeding  on  stat.  1  Geo.  IV.  c.  87.  J  1.  541,  2,  3. 
leave  to  enter  up  judgment,  on  old  warrant  of  attorney :  5p4.  599. 

Irf.  (A.)  600.601. 
in  King's  Bench.  599,600. 

Common  Pleas.  594.  6OO,  6OI. 
sworn  in  Scotland.  599-  Id-  {k.) 
by  whom  made.  6OO,  601. 
when  dispensed  with.  601. 
where  plaintift'resides  in  an  enemy's  country.  594. 
inspect  court  rolls.  648. 

enter  suggestion  on  court  of  conscience  acts.  996. 
compounding  penal  actions.  604. 

referring  bills  or  notes  to  master,  or  prothonotaries.  6l7j  18. 
changing  venue.  659,  60,  61. 
pleading  double,  not  necessary.  709. 

amending   fines  or  recoveries.  758.  76O.  Addend,  to  p.  758.  763. 
judgment  as  in  case  of  nonsuit :  824,  5,  6,  J. 

what,  if  false.  827- 
putting  off"  trial,  in  K.  B.  831,  &c. 

C.  P.  Id. 
obtaining  view.  848. 

making  submission  to  arbitration  a  rule  of  court.  89O. 
attachment,  for  not  performing  award  :  /(/.  891. 
how  entitled.  891. 
non-payment  of  costs.   1028. 
setting  aside  award  :   897. 
how  entitled.  Id, 
^  trials  at  bar.  8O7. 

new  trials  ;  944,  5. 

by  jurymen,  not  received.  940. 
falsifying  testimony  of  witnesses  at  trial.  938. 
costs,  on  Stat.  43  Geo.  III.  c.  46.  §  3.   1021. 
reviewing-  taxation  of  costs.  1027. 
leave  to  issue  scire  facias,  on  old  judgment.  1157. 
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for  computing  interest,  on  affirmance  of  judgment,  in  Exchequer  Chamber. 

1240.  1242. 

rule  to  answer  matters  of.   83,  4. 

stamp  duty  on.  301. 

when  one  stamp  is  sufficient,  or  several  arc  necessary.   /(/.  502. 

re-stamping,  when  necessary.  501. 

filing.  502. 

when  read  and  filed,  matter  of  record.  850. 

evidence  of.  Id.  851. 
AFFIRINIANCE  DAY,  in  Exchequer  Chamber.  1234. 
AFFIRMATION.  See  tit.  Quaker. 
AGENT, 

and  attorney,  relation  of  considered.  92,  3. 

appearance  by.  93.  (a.) 

duties  of.  80,  81. 

consequence  of  his  not  taking  out  certificate  for  principal.  74. 

affidavit  of  debt  by.    188. 

service  of  clerkship  to.  63. 

acting  for  unqualified  persons.  6^. 

employment  of,  and  how  considered.  92,  3. 

payment  to,  not  payment  to  attorney's  principal.    ^3. 

notices  to.  Id.  624.  813. 

delivering  copy  of  bill  to,  against  principal.  322.  Id.  {I.) 

bills  of,  taxable.  332,  3. 

not  necessary  to  be  signed,  or  delivered.  329-  332,  3. 

right  of  retainer  bv,  against  client,  for  debt  due  from  attorney.  340. 
AGREEMENT, 

to  put  in  bail,&c.  222. 

for  consent  rule  in  ejectment.  546,  7-  551. 
staying  proceedings.  8l6. 

execution.  607,  8.  1155. 

not  to  bring  writ  of  error.   1145.  1188,  Q. 

delivering  copy  of.  639,  40. 

when  it  cannot  be  made  a  rule  of  court.  874. 

to  refer  quantum  of  damages,  does  not  admit  defendant's  liability.  893. 

evidence  of.  See  tit.  Deeds,  8fC. 
AID  PRAYER, 

plea  of,  must  be  verified  by  affidavit.  692. 
AIEL  and  BESAIEL,  damages  on  writs  of.  921. 
ALIAS, 

in  declaration,  not  cause  of  demurrer.  451. 

writs  of.  See  tit.  Attachment,  Ca.  sa.  Fieri  facias,  Jury  process,  Process, 

and  Scire  facias. 

prout  patet.  77^,  6. 
ALIEN, 

when  privileged  from  arrest.  213. 

discharging  bail  of,  on  alien  act.  ^9^. 

enemy,  plea  of,  in  abatement.   685. 
bar.  Id.  696. 
not  pleadable  with  non  assumpsit,  or  tender,  &c.  707. 
proceedings  against,  cannot  be  stayed  after  verdict.  696.  («.) 
ALLOCATUR,  of  Master  or  Prothonotaries ; 

arrest  not  allowed  on.   172. 

attorney  entitled  to  possession  of,  on  taxing  his  bill,  in  C.  P.  338. 

attachment  tor  non-payment  of  costs  on.  486,  7-  505. 

must  be  personally  served,  to  ground  attachment.  505.  1028. 

indorsement  of,  on  postea,  not  evidence  of  judgment.  933. 
ALLOWANCE, 

of  bail,  rule  for ;  278. 

setting  aside.  235,  27S,  9- 
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ALLOWANCE, 

of  writs  of  certiorari,  and  habeas  corpus.  404. 
pone,  and  recordari,  &c.  41 6. 
writ  of  error  ;   1199. 

may  be  served  before  return  of  inquiry  and  final  judgment. 

1195. 
evidence  of.  1200.  (g.) 
to  prisoners,  on  Lord's  act.  385. 
AMBASSADORS, 
and  their  servants; 

privileges  of.  123,  4.  Addend,  to  p.  194. 
not  required  to  give  security  for  costs.  580. 
AMENDMENTS,  493.  495. 

at  common  law ;  753,  4.  767,  8.  795,  6. 

whilst  proceedings  are  in  paper.  753.  7^7}  8. 
how  made.  753,  4. 
by  judge  at  nisi  prius.  753. 
of  mesne  process.   126.  146.  153.  16O. 
appearance,  in  wrong  name.  243. 
bail-piece.  265.  274. 
affidavit  of  caption  of  bail.    Id. 

justification  of  bail.  265.  268.  274. 
notice  of  justification  :  267,  8. 
service  of.  268.  274. 
jurats  of  affidavits.  265.  269.  500,  501.  Jdde/rd.  to  p.  265. 
declarations ;  443.  753. 

in  title.  428,  9.  768.  771. 
venue.  651,  2,  3.  657. 
nature  of  action.  754,  5. 
before  plea.   763,  4. 
after  plea  ;  753,  4.  763,  4. 

in  abatement  of  misnomer.  753.  768. 

statute  of  additions,  &c.  753. 
of  mil  tiel  record.  Id. 
second  term.  754. 
issue.  764,  5.  770,  71. 
nonsuit  or  verdict.  753,  4.  765.  77O. 
in  actions  on  bail  bonds,  in  C.  P.  729. 
real.  755.  Addend,  id. 
of  ejectment.  522,  3. 
penal.  755.  767,  8. 
by  adding  count,  in  K.  B.  754. 

C.  P.  Id.  755. 
alledging  new  right  of  action.  Id. 
without,  or  on  payment  of  costs,  &c.  763,  4,  5. 
lime  to  plead  after.  474,  5.  481.  764. 
rule  to  plead  after,  in  K.  B.  475.  481.  764. 

C.  P.  Id. 
demand  of  plea  unnecessary  after,  in  K.  B.  483. 
pleading  de  novo,  in  C.  P.  764. 
notice  to  declaration  in  ejectment.  522. 
rules  of  court.  512.941. 
particulars  of  demand,  or  set  off:  644. 

costs  on.  Id.  645. 
pleas,  replications,  &c.   495.  765,  6. 

in  abatement,  not  allowed.  69O. 
replication  to  sham  plea,  without  costs.  767.  («'•) 
by  withdrawing  replication,  and  replying  de  novo.  765,6. 
after  demurrer  or  joinder.  766,  7, 
argument.  /(/. 
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at  common  law ; 

after  opinion  of  court  given.  766.  (g.)  767. 

by  withdrawing  demurrer,  and  pleading  or  replying  dc  novo.  7^^,  7- 

taking  judgment  of   assets,  quando 
acciderint.  767. 
adding  similiter.  ^06. 
traverse.  Id. 
hy  statute  ;  753. 

when  proceedings  are  entered  on   record.  76S,  9>  70.  79^}  6«  956. 
statutes  of,  what :  768,  9. 

extend  to  penal  actions.  7^9-  959,  60, 

not  to  criminal  cases.  769. 
require  something  to  amend  by.  Id. 
of  process  in  inferior  courts.  Id. 
after  nonsuit,  for  defect  in  bill  of  particulars.  644. 

variance,  in  undefended  cause.  754. 
in  prohibition.  Id. 
verdict  for  plaintiff,  by  increasing  damages.  753. 
cause  had  been  made  a  re?na7iet.  765. 
error;  77O,  71. 

when,  where,  and  how  made.  Id. 
of  proceedings  in  inferior  courts.  771. 
costs  on.  Id.  77'2. 
of  fines.  756,  7,  8.  and  see  tit.  Fines. 

recoveries.  756.  758,  &c.  and  see  tit.  Recoxery. 
warrant  of  attorney,  for  suffering  recovery,  not  allowed.  758.  o. 
original  writ.  105.  7^9- 

mesne  process;  126.  148.  152.  I60.  451.  769. 
when  not  allowed  :   16O.  7^9- 
returns  to.  Addend,  to  p.  309. 
bill;  769. 

against  attorney.  322.  776. 
memorandum  of.  Id. 
declaration,  and  pleadings.  Vide  supra. 
writ  of  inquiry.  621. 
nisi  prius  roll.  740,  41. 
order  of  nisi  prius.  874. 
jury  process.  957j  8. 
postea.  770.  924.  932,  3.  Id.  (h.) 
verdict,  by  notes  of  arbitration  refused.  770.  (d.) 

judges  notes,  application  for,  to  whom  mace.  la. 
special  verdict.  769,  70.  928. 

case.  931. 
judgment.  770.  973.  975,  6.  1026. 
execution.  770.  1037,  8.  IO6O.  IO68. 
returns  thereto.  IO6O. 
rolls,  &c. ;  790. 

not  allowed  in  C.  P.  when  it  would  deface  the  roll.  764. 
docket,  or  list  of  committiturs.  369. 
scire  facias  ;  11 76. 

against  bail.  Id. 
writs  of  error  ;   1218,  &c. 

not  allowed  on  appeals,  or  process  on  indictments,  &c.  1218. 
certiorari.  1227,  8. 
recognizance  of  bail  in  error.  1218. 
not  actually  made,  on  stat.  I6  &  I7  Car.  II.  c.  8.  p.  96O. 
costs  on.  644,  5.  763,  &c.  and  see  tit.  Costs. 
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AMERCEMENT, 

of  sheriff,  for  not  bringing  in  the  body.  310. 

disused,  and  why.  Id. 
debt  for.  4. 

avowry  or  cognizance  for.  6^8. 
pro  falso  clamor e.  9\7'  1012. 
AMERCIAMENTS, 

roll  of  estreats  of,  in  K.  B.    786. 
AMICABLE  CONTEST, 

plea  of.  698. 
AMOVEAS  MANUS, 

judgment  of.  141,  2.  1123.  112^. 

writ  of:   140,41.1122.1129. 

proceedings  on.  1129,  &c. 

ANCESTOR  and  HEIR.  See  tit.  Heir. 

ANCIENT  DEMESNE.  41().68o,81. 

ANNUITY, 

charged  on  land ; 

debt  lies  not  for  arrears  of.  4. 

payment  of,  may  be  pleaded  in  bar,  in  repkvin,  /lO. 
action  of;  4. 

not  within  statute  of  limitations.  15. 
process  in.  105. 
declaration  in.   435. 
judgment  in.  963.  1159. 

execution  in,  when  allowed  for  arrears  only,   1035.  1159. 
motion  to  set  aside;  552,  3,  &c. 

on  Stat.  17  Geo.  III.  c.  26.  p.  553,  &c- 

by  whom  made.  bS5. 

after  what  time.  559. 

when  court  will  order  deeds,  &c.  to  be  cancelled.  555,  6.  59^. 

on  Stat.  53  Geo.  III.  c.  141.  p.  553.  556,  7- 

cases  determined  on  that  statute.  557,  8.  Addend,  id. 

on  Stat.  3  Geo.  IV.  c.  92.  §  1.  553.  558. 

§  2.  553.  555.  (i.)  558,  9- 
in  what  cases  court  will  not  interfere.  559,  60. 
objections  must  be  stated  in  rule  nisi.    560. 
bond, 

action  on; 

staying  proceedings  in.  587,  8,  9* 
pleadings  in.  743. 

Avithin  Stat.  8  &  9  W.  III.  c.  11.  $  8.  p.  633.  II60. 
motion  for  leave  to  take  out  execution  in.  1159,  60. 
reference  to  master  to  compute,  in  covenant  for  arrears  of.  6 18. 
scire  facias  for  subsequent  arrears  ;   1 152.  1 1 59- 

when  necessary,  and  when  not.   1155.  1159. 
bail  in  error  not  required  on  award  of  execution  in.   I206,  7. 
value  of,  when  provcable  under  commission  of  bankrupt,  and  when  not. 

208,  9,  10. 
grantor  of,  when  entitled  to  copy  of  deed,  &c.  639. 
discharged  by  bankruptcy.  210. 

under  insolvent  act.  Id.  378.  (e.) 
surety  for  payment  of.  Sec  tit.  tiurety. 

defeazancc  on  warrant  of  attorney,  how  stated  in  memorial  of.  592. 
APPEAL.  79-  1218. 
APPEARANCE, 
what.  238. 
in  person.  54.  87,  8. 
by  attorney ;  Id. 

at  common  law  :  Id. 
of  corporations.  Id, 
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APPEARANCE, 
by  attorney  ; 

by  Stat.  Westm.  2.  c.  10.   p.  54.  88. 
who  may  or  may  not  appear.  88.  106\ 
without  warrant,  effect  of.  88.  573. 
for  an  infant.  242. 
by  prochein  amy,  94,  5. 

guardian.  Id. 
different  from  bail.  238. 
voluntary  or  compulsive.  Id. 
common, 

in  King's  Bench,  by  original ; 

with  whom,  when,  and  how  entered: 

by  defendant,  on  summons,  attachment,  or  distringas.  102, 

3.  106.  238,  9. 
capias.  241. 

prisoner's  discharge.  212.  344.  372. 
by  defendant's  attorney.  241,  2,  3. 
in  Common  Pleas; 

sufficient,  on  summons,  attachment,  or  distress,  &c.  238. 
entered,  in  cases  when  special  bail  is  not  necessary.  239. 
with  whom,  when,  and  how  entered  : 

by  defendant,  on    summons,   attachment,    or  distringas. 

102,  3.  106.  238,9. 
capias.  241. 
by  defendant's  attorney.  Id.  242. 
day  of,  ordered  to  be  entered  in  filacer's  book.  318. 
by  plaintiff,  on  stat.  12  Geo.  I.  c.  29.  §  1.  242,  3,  4. 
43  Geo.  III.  c.  46.  j  2.  226,  7,  8. 
45  Geo.  III.  c.  124.  §  3.   II6.  118.  244.  (rf.) 
51  Geo.  III.  c.  124.  §  2.   110,  11.  244. 
3  Geo.  IV.  c.  13.  J  124.  244.  (e.) 
with  whom,  when,  and  how  entered,  in  K.  B.  242,  3. 

C.  P.  Id. 
affidavit  for,  may  be  sworn  before  attorney,  in  C.  P.  500. 
cures  irregularity  in  process.    I60. 
to  attachment  of  privilege,  in  C.  P.  321. 
bill  filed  against  attorney,  in  C.  P.  323,  4. 
reverse  outlawry.   137- 
how  triable.  239. 
entry  of.  238,  9. 

on  removal  by  pone,  or  recordari,  &c.  418. 
when  judgment  cannot  be  signed  for  want  of.  6l4. 
to  extents.   1 124. 

in  scire  facias.  See  tit.  Scire  Facias. 
ejectment,  by  tenant,   543.  545,  &c. 

landlord.  543.  545.  548,  &c. 
for  casual  ejector,  by  original,  unnecessary.  543,  4. 
entering,  for  tenant  or  landlord.  543.  5 47.  551. 

appearance  day.  103. 
appointmi:nt, 

by  master  or  prolhonotaries  ; 

to  compute  principal  and  interest  on  bill  of  exchange: 
copy  of,  need  not  be  served,  in  K.  B.  620. 
nolice  must  be  given  of,  in  C.  P.  Id. 
to  tax  costs,  on  rule  to  bring  money  into  court.  677- 
discontinue,  734. 
nominate  special  jury.  844,5. 
attendance  on.  81,  2.337. 
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ARBITRAMENT, 

plea  of.  695,  6.  699- 
ARBITRATION, 
what.  873. 
submission  to ; 

when  cause  is  depending  :  Id. 

by  rule  of  court,  or  judge's  order.  873.  888.  890. 

order  of  tiisi  prius.  873.  and  see  tit.  Ordei-  of  Nisi  Priiis. 
agreement,  when  it  cannot  be  made  a  rule  of  court.  87'1'> 
when  no  cause  is  depending :  873. 
by  agreement  of  parlies  ;  Id. 
in  writing.  /(/. 

by  parol.  Id.  875.  887.  893,  4. 
on  Stat.  9  &  10  W.  III.  c.  15.  p.  874,  5. 
intent  of  that  act.  875. 

what  submissions  are  within  it,  and  what  not.  Id.  876. 
upon  inclosure  acts.  873.  897. 
in  what  manner,  and  by  whom,  made.  88.  876. 
how  far  a  stay  of  proceedings.  573.  876,  7- 
effect  of  agreement  to  refer.  876,  7. 

when  and  how  determined,  or  revoked.  877,  8.  892.  966. 
consequences  of  revoking.  877- 

arbitrators  not  proceeding  on.  893. 
swearing  witnesses,  appointment,  &c.  879' 
choosing  umpire.   Id.  880. 
enlarging  time  for  making  award  :  49 1.  880,  81. 

motion  and  rule  for,  when  and  how  made,  in  K.  B.  881, 

C.  P.  Id. 
privilege  from  arrest,  during  attendance  on.   199. 
award  ;  881. 

by  whom  made,  on  reference  to  several.  Id. 

when  complete.  Id. 

alteration  of.  Id.  882. 

not  vitiated,  by  improper  persons  joining  in  it.  882. 

stamp  duty  on.  Id. 

general  requisites  of.  Id. 

must  be  certain,  mutual,  and  final.  Id. 

when  sufficiently  certain.  Id. 

final,  and  when  not.  Id.  883. 
to  pay  money  to  stranger,  for  one  of  the  parties.  882. 
good  in  part,  and  bad  in  part.  883. 
costs  on  ;   Id.  884,  &c.  990. 

of  arbitrators.  885'. 
not  tantamount  to  judge's  certificate,  under  22  &  23  Car.  II.   c.  9. 

p.  1001. 
sum  found  by,  considered  as  recovered,  within  43  Geo.  III.  c.  46.  §  3. 

p.  1020,  21. 
enforcing ; 

by  action  :  887,  8. 

when  award  is  not  made  within  limited  time.  887. 

for  greater  sum  than  verdict.  892.  1035. 
venue  cannot  be  changed  ia.  653. 
evidence  in,  of  judge's  order  of  reference.   888. 
by  attachment :  486'.  887,  &c. 

in  what  cases  granted,  and  what  not;  888,  &c. 

for  non-payment  of  costs,  pursuant  to  award.  486. 

costs  of  reference.  888. 
after  foreign  attachment  in  London.  889» 
against  peers,  6iC.  485.  888. 
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ARBITRATION, 

award  ; 
enforcing ; 

by  attachment : 

against  bankrupts.  207-  888. 
feme-coverts.  888,9- 
executors  and  administrators.  889- 
assignees  of  bankrupt.  Id. 
on  copy  of  award.  888. 

making  submission  a   rule  of  court:  493.  552,  3.  880,  81. 

890.  893. 
motion  and  rule  for,  in  K.  B.  493.  890. 

C.  P.  Id. 
affidavit  for.  890. 
personal  service  of  award  ; 

when  necessary  :  Id.  891. 

not  to  be  inferred.  891' 
when  not.  890.  893. 
demand  of  money,  &c.  890. 

by  whom,  and  how  made.  Id. 
service  of  copy  of  rule,  &c.  Id. 

motion  and  rule  for,  when   and  how  made  :  484,  5,  6.  489- 

890,91. 
affidavit  in  support  of;  890. 

must  state  time  of  executing  award,  in  C.  P.  Id.  891- 
when  time  for  making  award  has  been  enlarged.  Id. 
how  entitled.  891. 
quaker's  affirmation.  Id. 
rule  nisi  for,  must  be  personally  served.  Id. 
what  may  be  shewn  for  cause  against,  and  why  :  898. 

illegality  of  award.  Id. 
prisoner  in  custody  on,  compellable  to  deliver  up  effects,  on 

Lords'  act.   390. 
retaking  defendant,  on  alias.  IO7O. 
by  signing  judgment,   and   taking  out  execution:   887.  892,  3. 

1034,5. 

when  greater  sum  is  awarded,  than  amount  of  verdict.  892. 

money  awarded  on   submission  without  deed,   may  be  recovered   on 

insimul  computassent.  887. 
evidence  in  action  on.  888. 

validity  of,  cannot  be  disputed,  in  action  thereon.  895. 
setting  aside;   875.  878.  893,  4,  &g. 
at  common  law.  893,  4. 
in  equity.  894.  (i.) 

on  Stat.  9  &  10  VV.  III.  c.  15.  §  2.  894. 
time  allowed  for.  Id. 
grounds  of:  894,  <kc. 
generally.  894,  5. 
in  particular  cas^cs.  895,  6. 
for  improper  stamp.  896,  7- 
on  inclosure  act.    897- 
mode  of.  Id. 

motion  and  rule  for,  by  whom,  when,  and  how  made :  49^,  503.  897>  8. 
affidavit  on ;  897. 
how  entitled.  Id. 
objections  to,  must  be  stated  in  rule  nisi,  in  K.  B.  Id. 
pleadings  on.  ^9^.  743,  4.  894,  5. 

bail  in  error  not  required,  in  debt  on  bond  for  performance  of.  1205. 
costs  on ;  883,  &c. 
when  submission  is  silent  respecting  them,  883,  4. 
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ARBITRATION, 
costs  on ; 

when  they  are  to  abide  the  event  of  award.  883,  4,  5.  994. 
in  discretion  of  arbitrator.  883. 
cause  goes  oft' on  ineftcctual  arbitration.  886,  7. 
rule  to  set  aside  is  discharged.  898. 
award  is  for  less  than  Jif teen  pounds.  1021. 
taxing.   885. 
ARBITRATION  BOND, 

need  not  be  stamped  as  an  agreement.  876. 
ARBITRATOR; 

amendment  of  verdict  by  notes  of,  not  allowed.  77O.  (d.)  893. 
not  bound  to  consider  matters  of  an  equitable  nature.  883. 
charges  of.  886. 
ARGUiMENT, 

moving  for,  in  K.  B.  514. 

C.  P.  Id. 
of  causes,  in  C.  P.  510,  11.  796,  7,  8. 
demurrers.  See  tit.  Demurrers. 
writs  of  error.  1235. 
ARRAY,  challenging.  See  tit.  Jtny. 
ARREST, 

at  common  law.  125. 

by  statute.  Id. 

previous  to,  and  on  stat.  12  Geo.  I,  c.  29.   p.  l63. 

by  Stat.  51  Geo.  III.  c.  124.  §  1.  p.  l64. 

cases  provided  for  by  the  above  statutes.  l65,  6. 

changes  it  has  undergone.  l65, 

when  allowed  ; 

in  general.   170. 

upon  plaintiff's  affidavit.  Id.  I71. 

by  rule  of  court,  or  judge's  order: 

on  alFiddvit  made  abroad.   l65.  180,  81. 
in  Scotland  or  Ireland.  Id. 
in  actions  for  general  damages.   165.  171. 
in  assu7npsit,  or  covenant  for  payment  of  money.  I70,  71- 
debt,  on  remedial  statute.   172. 
statute  authorizing.  Id. 
bond  for  payment  of  money.  173. 

performance  of  promise  of  marriage.  Id, 
award.  177. 
on  guarantee.   172,  3. 
for  stipulated  damages.   173.  184. 
in  detinue.  171> 
trover.  Id.  186. 
when  not ; 

in  general:   143.  I66.  171.356. 
in  assumpsit,  or  covenant  to  indemnify,  &c.   I7I. 
for  goods  bargained  and  sold.   1/2. 
on  prothonotary's  allocatur.  Id. 

policy  of  assurance,  without  adjustment,  &:c.  Id. 
debt,  on  penal  statute.  Id. 

recognizance  of  bail.  Id,  1149. 
bail,  or  replevin  bond.   172. 
for  penalty.   173. 
in  case,  or  trespass.  17I. 
when  allowed,  or  not,  after  former  arrest.   174,  ^c. 
pending  error.   174. 
after  nonpros.  Id.  175. 
discontinuance.  175. 
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ARREST, 

when  allowed,  or  not  ; 

after  nonsuit.   1/5. 

judgment  on  plea  in  abatement.  Id. 
bankruptcy  of  plaintiti".  Id. 
supersedeas.  Id.  176.  375. 
compromise  of  former  action.  176. 
arrest  abroad.  Id. 
foreign  attaciiment.  Id. 
in  debt,  on  judgment.   172.  177,  &c.  37-5.  1059. 
second  action,  by  assignees  of  bankrupt.   175. 
for  costs,  on  nonsuit.   177- 

where  cause  of  action  was  originally  under  15/.  Id.  178. 
by  attorney  for  fees,  after  delivery  of  unsigned  bill.  335. 
for  what  sum  ; 

generally.   1(53,  &cc.  170.  178.  239,  40. 
on  bills,  or  notes.    l64.  I70. 
in  JFaks.  170. 

counties  palatine.  Id. 

debt  on  bond,  for  payment  of  money.   173. 

performance  of  covenants,  &c.  Id. 
where  there  have  been  mutual  dealings.    Id. 
on  common  process,  allowed  for  any  sum  not  exceeding  40/.  147,  8.  152. 

293. 
for  more  than  sum  due,  consequence  of.  496. 
affidavit  in  support  of.   See  tit.  j^ffidavits. 
privileges  from,  when  allowed,  and  when  not; 
of  royal  family.   192. 

servants  of  king's  household.  Id. 

gentlemen  of  king's  privy  chamber.   193. 

tort  major  of  tower  of  London,  Id. 

yeom.en  of  king's  guard.  410. 

king's  debtor,  &c.   193. 

ambassadors,  and  their  domestic  servants.  Id.  194. 

peers  and  peeresses,  and  their  servants.   194,  5. 

members  of  the  House  of  Commons.  195. 

convocation,  and  their  servants.  Id. 
corporations  aggregate.   Id. 
hundredors.  Id. 

altornies  and  officers  of  the  court.  IS,  6",  7,  S.  195.  198,  &c. 
barristers.  195. 

executors  and  administrators.  Id.  19^- 
married  women.   196',  7. 

parties  to  the  suit,  and  their  attornies  and  witnesses.   I98,  &c.  217- 

835. 
persons  attending  arbitrators.   199,  200. 

commissioners  of  bankrupt.   Id. 
insolvent  debtors  court.    198.  ^9^,  4. 
execution  of  inquiry.   199,  200. 
witnesses  attending  courts  martial.  223. 
seamen.  201,  2,  3. 
marines.  Id. 
soldiers.  /(/. 
bankrupts  ;  203,  &c.  ■    ■ 

on  subsequent  promises.  207. 
insolvent  debtors,  and  fugitives.  211,  12. 
prisoners  discharged  on  stat.  48  Geo.  III.  c.  123.   p.  392,  3. 

53  Geo.  III.  c.  102.  §  29.  p.  393,  4. 
1  Geo.  IV.  c.  119.  P-  394,  &c. 
3  Geo.  IV.  c.  120.  394.  (f/.) 
4p 
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ARREST, 

privileges  from,  when  allowed,  and  when  not ; 
of  aliens,  213. 

insane  persons.  214. 
sheriff  not  in  general  bound  to  take  notice  of.   195.  198.  212.  217-  {l-J 
local.   192.  217. 
temporary.  192.  215,  16. 

how  taken  advantage  of.  200,  &c.  213,  14.  217"  (0 
by  whom  made.  214. 
under  what  authority  :  Id.  215. 

within  a  liberty.  214. 
when  ;  215,  I6. 

on  Sunday :  Id. 

absolutely  void.  2l6.  (a.) 
where:  21 6,  17. 

of  clergymen.  217. 
in  what  manner.  Id. 

fees  for,  justices  at  sessions  not  authorized  to  fix.  232. 
wrongful,  will  not  justify  subsequent  detainer  by  plaintiff.  217)  18. 
aliter,  by  a  third  person.  218. 
malicious,  remedy  for.  173.  1187.  («•) 
consequences  of.  219'  342. 
upon  exigi facias.  130,  31. 

capias  utlagatum.  132,  3. 
by  virtue  of  escape  warrant.  2l6.  233,  4,  5. 

proceedings  on,  under  stat.  43  Geo.  III.  c.  46.  §  2.  p.  225,  6,  &c. 
for  more  than  sum  due,  consequence  of.  173.  IOI9,  20. 
on  judgment,  without  process  of  execution.   1065. 

extent.  1095. 
indictment  for  preventing.  236.  (g.) 
ARREST  of  JUDGMENT, 

ground  and  mode  of  taking  advantage  of.  949i  50. 
motion  in,  when  and  how  made,  in  K.  B.  495,  6.  935.  96O. 

C.  P. ;  504.  935.  960. 
after  verdict.  96O. 
on  inquisition.  Id.  96I. 
Exchequer.  96I. 
not  allowed,  after  judgment  on  demurrer.  798.  949« 

for  any  thing  that  is  aided  or  amendable.  949,  50. 

might  have  been  pleaded  in  abatement. 

951. 
in  audita  querela.  949. 

for  misjoinder  of  counts,  cured  by  verdict.    9^1. 
apparent  error,  in  copy  of  declaration.  96O. 
after  judgment  by  default.  798.  949-  958,  9- 
on  extents.   1129. 
rule  for,  in  C.  P.  96O,  6I. 
making  absolute.  Id. 
discharging.  961. 
proceedings  on.  7c/. 
in  action  for  words.  953.  {in.) 
costs  on.   1022. 
limitation  of  actions  after.   14. 
ARTICLES  of  CLERKSHIP.  See  tit.  Attornies. 
ASPORTAVTT,  costs  on.  998,  9- 
ASSAULT  and  BATTERY, 
actions  for :   6". 
limitation  of.    14. 
declaration  in.  445. 
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ASSAULT  and  BATTERY, 
actions  for ; 

venue  may  be  changed  in.  Addend,  to  p.  654. 
costs  in  ;  979.  987,  8.  998.  1000.  1004. 
in  inferior  courts.  1002,  3. 
ASSETS,  697.  970,  71. 

infuturo.  See  tit.  Executors  Sf  Administrators,  and  Heir. 
ASSIGNEE,  of  chose  in  action; 
actions  by :  7- 
debt; 

affidavit  of  debt  by.    1 82. 
ASSIGNEES  of  BANKRUPT.  See  tit.  Bankrupt. 
ASSIGNMENT  of  debts  to  king;  1114,  15. 
history  of.  Id. 
extent  on.  1114. 
errors.  See  tit.  Error. 

term  or  reversion,  how  stated  in  pleading.  445.  (i.) 
fraudulent,  will  not  defeat  execution.  1043,  4. 
ASSIZE, 

commission  of.  38. 
damages  in.  921. 
ASSUMPSIT, 

actions  of;  2,  3.  8.  51.  99. 

upon  promises,  to  pay  money.  2,  3. 
repay  money.  3. 
do  or  forbear  some  other  act.  Id. 
common.  2. 
special.  3. 
express.  2,  3. 
implied.  Id.  892.  1035. 
for  balance  of  running  accounts,  between  merchants,  &c.  2. 
by  attorney,  for  recovery  of  bill  of  costs.  326. 
lies  not  by  landlord  against  sheriff,  for  rent  on  execution.  1055. 
limitation  of.   14,  &c. 
arrest  in.  170,  71. 
declaration  in  :  435,  6,  &c. 

variance  between,  and  evidence.  436,  7-  («•) 
staying  proceedings  in,  on  payment  of  debt  and  costs.  586. 
assessing  damages  in,  without  a  writ  of  inquiry.  617,  ike. 
particulars  of  demand  in.  642,  3. 
bringing  money  into  court  in.  669. 
pleas  in.  See  tit.  Pleas  and  Pleading. 
judgment  in.  963. 
damages  in ; 

how  ascertained.  6l7>  &c.  921,  2. 
when  some  defendants  are  acquitted.  926. 
costs  in.  979.  989.  99s.  1017,  18. 
interest  on  affirmance  of  judgment  in.   1240,  41. 
execution  in.  9^^-  1030. 
contribution  after  recovery  in.  927-  Jd.  (/.) 
ASSURANCE.  See  tit.  Policy  of  Insurance. 
ATTACHMENT, 
of  goods  ; 

in  trespass.   144,  5. 

by  original.  106,  7-  and  see  tit.  Process. 

on  Justicies,  in  county  palatine,  not  within  stat,  51  Geo.  III.  c.  124. 

p.  112. 
of  the  person ; 

against  inferior  judges  and  officers.  485. 
4p2 
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ATTACHMENT, 

of  tlic  person  ; 

against  parties  to  the  suit;  484,  3. 
on  siibpxna,  in  Exchequer;   155. 

with  clause  of  proclamation.  Id. 
for  non-payment  of  costs,  on  master's  or  prothonotary's  alloc ahir ; 
when  it  lies.  484.  486,  7-  508.  677-  1027,  8. 
when  not.   590.  677,  8. 
absolute  in  the  first  instance.  4S6,  7- 
may  be  moved  for  the  last  day  of  term.  502,3,  4.  1028» 
Qu.  if  bailable.  220.  {d.) 
for  non-payment  of  money  ;  484,  5,  6,  7. 

in  nature  of  mesne  process.  220.  {d,)  487. 
and  costs.  485.  487. 
shewing  cause  against.  486,  7- 
composition  money,  in  penal  action.  605. 
costs,  on  staying  proceedings.   585. 

bringing  money   into  court,  in   C.  P.. 

677,  »» 
in  ejectment.  552.  1027,  8. 
of  privilege,  for  attornies.  See  tit.  Attachnent  of  Privilege, 
against  attornies ;  485. 

for  not  performing  undertakings.  81.  225.  241,  2.  485^ 
delivering  up  deeds,  and  writings,  &c.  81.  485. 
paying  costs,  &c.  Id. 

balance  due  on  taxing  bill.  334. 
practising  in  another's  name,  without  his  consent.  6^^  7&i 
general  misbehaviour.  83,  4.  485. 
proceedings  on.  487,  8,  9- 
against  officers  of  the  court;  51. 

for  extortion,  or  neglect  of  duty.  Id,  485. 
against  sheriffs,  &c.   485. 

for  not  returning  writ;   122.  308,  9.  314.  485,  6.  503,  4. 

may  be  moved  for  the  last  day  of  term,  in  K.  B.  309i. 
bringing  in  body ;  312.  314,  15.  485,  6,  7.  503,  4. 
origin  of.  310. 

when  it  lies,  and  when  not.  284.  312,  13.  Addend. 

to  p.  234, 
against  surviving  sheriff.  312. 

late  sheriff.  313,  14. 
in  counties  palatine.  313. 
when  moved  for,  in  K.  B.  312,  13. 

C.  P.  257.313.  504. 
Exchequer.  313. 
on  last  day  of  term.  312.  314.  486. 
502,  3. 
must  be  moved  for  in  a  reasonable  time.  315,  l6. 
gross  laches  in  plaintiff",  necessary  to  excuse  them.  Id, 
how  directed,  and  returnable.   314. 
affidavit  for,  in  C.  P.  312.  (/«.) 
proceedings  on,  how  entitled.  314,  15.  487.  ^99' 
costs  on,  in  action  against  acceptor  of  bill.  315. 
when  a  bar  to  assignment  of  bail  bond,  and  when  not. 

for  granting  or  obtaining  replevin,  improperly.  572.  (c.) 
setting  abide,  for  irregularity.  256,  '•  3l6,  I/. 

when  regular;  31 6,  17.  Addend,  to  p.  234. 
affidavit  for.  Id. 
in  what  cases  it  shall  stand  as  a  security.  317. 
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of  the  person ; 

against  under-sheriff,  on  death  of  sheriff,  during  his  office.  Addend,  to 

p.  314. 
gaolers,  &c.  on  lords'  act,  231,  2.  485. 
jurymen.  485. 
witnesses,  for  disobedience  to  subpoena  ; 

in  K.  B.  485.  857,  8. 
C.  P.  Id. 
peers,  or  members  of  the  house  of  commons  ; 
when  it  lies.  485.  857. 
when  not.   194.  485.  888. 
other  persons  ; 

for  contempt,  in  face  of  court.  485. 

by  bail.   Id.  486. 
for  a  rescue  ;  236,  7 •  485. 

how  returnable.  236.  314. 
speaking  contemptuous  words  of  the  court,  or  its 
process,  &c.  169.  485. 
disobedience  of  process.  150.  404.  4l6,  485. 
not  performing  award.  See  tit.  Arbitration. 
resisting  execution  of  habere  facias  possessionem. 

552.  1082,  3. 
not  granted,  for  acting  as  attorney,  without  being 
admitted.  Addend,  to  p.  b6. 
motions  and  affidavits  for;    484.  487*  505. 

how  enlitled.  314,  15.  487.  499. 
rule  for,  in  K.  B.  484.  486. 
C.  P.  Id.  487. 
Exchequer.  484.  487. 
when  absolute  in  first  instance,  and  when  not.  486,  7. 
how  entitled.  314,  15.  487-  499. 
must  be  personally  served.  505. 
opening,  in  C.  P.  512. 
writ  of,  and  proceedings  thereon.  314,  15.  487,  8,  9. 
when  it  may  be  executed  on  a  Sunday.    2l6.  487-  505. 
for  contempt,  not  in  general  bailable.  220,  21.  487. 
form  of  interrogatories  on,  in  C.  P.  488.  (i.) 
out  of  Chancery,  bail  on.  See  tit.  Bail. 
prisoner  in  custody  on,  how  charged.  347- 

when  entitled  to  benefit  of  lords'  act.  379- 
not  within  stat.  48  Geo.  III.  c.  123.  p.  392,  3. 
liable  to  give  security  for  costs.  583. 
alias,  for  retaking  defendant.  1070. 

penalties  of  recognizances  of  bail  to,  not  applicable  to  payment  of  debt 

and  costs.  1088. 
ATTAINDER, 

of  treason  or  felony,  effect  of.  6^6.  {b.) 

plea  of,  in  abatement.  685. 

bar.  Id.  696.  Id.  (b.) 
ATTAINT,  028. 
writ  of;  936. 

when  it  lies.  621,  2. 
ATTORNEY  GENERAL, 

actions  or  prosecutions  by.  568. 
ATTORNIES, 
what.  54. 

for  what  purposes  appointed.  Id. 
formerly  members  of  inns  of  court,  or  Chancery.  55, 
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ATTORNIES, 

admission  of; 

previous  qualifications : 

articles  of  clerkship;  54,  5,  6. 

affidavit  of  execution  of.  57,  8.  65. 

proper  officers  for  filing,  in  Chancery,  &c.  58.  (<f.) 
when  clerk  has  taken  degree  at  university.  56,  7» 
stamp  duty  on.  59,  60.  63. 
restrictions.  6l,  2. 

enrolment  of  copy  of.  59'  Addend,  id. 
filing,  in  C.  P.  65. 
service ; 

in  general,  what  is  sufficient,  and  what  not.   61,  2. 
to  agent.  63. 

practising  barrister,  or  special  pleader.  Id.  64. 
in  case  of  death,  &c.  62,  3. 
notice  of  application  to  be  admitted.  64,  5, 

re-admitted.  74.  85. 
affidavit  of  service.  65. 

payment  of  duty.   Id. 
examination.  54.  66. 
oath  or  affirmation.  66. 
under  special  circumstances,  in  C.  P.  55.  {d.) 
inrolment  of.  66,  1 . 
roll  of,  in  K.  B.  Id. 

entry  of  name  and  place  of  abode.  6ll ,  8. 
may  be  admitted  of  different  courts,  59,  60.  68. 
practise  in  names  of  other  attornies.  68,  9- 
penalty  for  acting  as,  without  being  admitted.  55,  6.  Addend,  to  p.  56. 
not  to  suffer  unqualified  persons  to  use  their  names.  6^. 

act  as  agents  for  unqualified  persons.  Id. 
of  Great  Sessions,  or  counties  palatine,  not  to  practise  in  courts  at  West- 

minster.  60,  6l. 
annual  eertificate  of;  70,  &c. 

when  to  be  taken  out.  70,  71. 
duties  payable  on.  71' 
entering.  Id.  72. 

penalties  for  practising  without :   72. 
actions  for  ;  Id.  73. 
evidence  in.  l62. 
consequences  of  not  taking  out.  74,  5. 
want  of,  no  objection  to  clerks  being  admitted.  58. 
bail.  73. 
no  ground  for  cancelling  bail  bond.  Id. 

setting  aside  proceedings.  Id. 
rc-admission  of; 

on  Stat.  37  Geo.  III.  c.  90.  §  31. : 
when  necessary.  74. 
term's  notice,  when  required  for.  Id. 
penalty  and  arrears  of  duty,  when  payable  on.  Id.  75. 
rule  and  affidavit  for.  75. 
on  last  day  of  term.  Id. 
after  being  struck  off  the  roll.  85. 
suing  defendant  by  bill  as  an  attorney,  who  is  not  so,  irregular.  76. 
privileges  of; 

in  King's  Bench  and  Common  Pleas: 

to  sue  by  attachment  of  privilege.  34,  5.  75,  6.  78. 

be  sued  by  bill.  Id. 
when  sued  by  bill,  jointly  with  persons  having  privilege  of  par- 
liament. 79' 
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privileges  of; 
in  King's  Bench  and  Common  Pleas : 

not  in  general  obliged  to  sue,  or  liable  to  be  sued,  in  courts  of  con- 
science. 995' 
not  to  be  arrested.  75,  6,  7,  8.  195.  ipS,  9. 
remedy  on  arrest.  76. 
not  to  pay  for  copies  of  pleadings.  784. 

issue  money.  Id. 
with  regard  to  venue.  75,  6,  7.  320,  652.  656. 
trials  at  bar.  75.  808. 
offices.  77. 
Avhen  not  allowed:  Id.  78. 

where  they  do  not  practise.  Id. 
as  against  each  other.  78. 
waiver  of.  Id.  79. 
how  taken  advantage  of.  76. 
in  Exchequer.  35,  6.  76,  7 • 
disabilities  and  restrictions  of :      . 

cannot  justify  as  bail.  79.  246.  269.  275. 

be  lessees  in  ejectment,  &c.  79-  533. 
justices  of  peace.  79-  hut  see  id.  (I.) 
commissioners  of  land  tax.  80. 
incapable  of  prosecuting  actions,  when  in  prison.  Id.  Addend,  id. 
warrant  of :  See  tit.  IVarrant  of  Aitorney. 

incmorandum  of.  92. 
and  agents,  relation  of,  considered.  /(/.  93-  and  see  tit.  Agewt. 
appearance  by  ;  54.  88,  9. 

without  warrant.  89.  573. 
having  once  appeared,  not  permitted  to  withdraw  themselves.  89. 
bound  to  proceed,  though  client  do  not  bring  them  money.  Id. 
not  proceeding,  cannot  bring  action  for  bill.  Id. 

defendant  having  appeared   by  one  attorney,  cannot  apply   to  court  by 
another,  without  changing  former  attorney.  Adde7id.  to  p.  89. 
cannot  be  changed  without  leave.  90.  340.  1139.  1196'. 
exception  to  this  rule.  89,  90. 
mode  of  changing.  90. 

proceedings  previous  and  subsequent  thereto.  Id. 
dying.  Id.  91. 
undertaking  to  appear  ; 

generally,  does  not  oblige  them  to  put  in  special  bail.  Addend,  to  p. 

242. 
to  reverse  outlawry.  133. 
in  bailable  actions.  222.  225. 
on  common  process.  242. 
affidavits  sworn  before.  500. 
service  of  declaration,  in  ejectment  on.  528,  9. 
when  necessary  to  be  present,  on  execution  of  warrant  of  attorney.  594, 

&c. 

duties  of; 

in  general.  80,  81. 
to  appear  in  court.  81,  2. 
attend  on  motions,  &c.  Id. 

at  judge's  chambers.  515. 
not  to  prosecute  action,  for  sum  in  gross.  326. 
when  compellable  to  deliver  up  deeds,  &c.  82. 
when  not.  Id. 
summary  jurisdiction  over.  Id.  83. 
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jury  of;  83. 

matters  inqiiirable  by.  Id. 
misbehaviour  of,  and  its  consequences ; 
action  for  damages.  81.  97^- 
payment  of  costs.  81.  763. 
attachment.  83,  4.  334.  485. 
striking  off  the  roll.  84,  5.  Addend,  to  p.  80.  84. 
of  inferior  courts,  answerable  for  misconduct,  in  C.  P.  84, 
embezzling  clients  money,  excepted  out  of  insolvent  debtor's  acts.  80. 
striking  off  the  roll,  at  their  own  instance  :   85. 

affidavit  required  on.   Id. 
proceedings  in  actions  by  ;  319,  &c. 
in  King's  Bench  : 

attachment  of  privilege ;  25.  34.  71.  75.  78.  86,  7.  319,  20. 
jurisdiction  of  court  by.  34. 
in  nature  of  latitat.  319- 
entry  of,  on  roll.   Td.  (d.) 
not  a  continuance  of  bill  oi  Middlesex.  319- 
how  sued  out.  Id. 

indorsement  of  attorney's  name  on.  Id.  320. 
arrest  on.  321. 
.time  for  declaring.  Id. 
pleading.  Id. 
in  Common  Pleas : 

attachment  of  privilege  ;  25.  35.  75.  86,  7-  320. 
jurisdiction  of  court  by.  35. 

good  commencement  of  action,  though  informal.  25. 
in  nature  of  original.  320. 
teste  and  return  of.  Id. 
amendment  of.  Id. 

how  replied  to  statute  of  limitations.  //. 
must  be  signed  by  clerk  of  warrants.  /(/. 
prcecipe  for.  Id. 
how  sued  out.  Id.  321. 
common  appearance  to ; 

with  whom  entered.  41.321. 
special  bail  on; 

how  put  in  and  justified.  321. 
recognizance  of.  41. 
ca.  sa.  in  action  by,  how  returnable.   1063.  (a.) 
in  Exchequer: 

venire  facias,  of  privilege.  7^}  7-  87. 
capias  of  privilege  ;  Id. 

holding  to  bail  on.  77- 
beginning  of  declaration,  321. 
proceedings  in  actions  against ; 
in  King's  Bench  : 

bill;  25.  34.  7o.  86.  143.  321,  2. 
what.  321,  2. 
its  commencement.  434,  5. 

conclusion.  321,  2.  449. 
when  and  how  filed  ;  322. 

in  vacation.  Id.  468. 
considered  as  commencement  of  suit.  322, 
amendment  of.  Id. 
copy  of:  Id. 

]jow  written.  323. 
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proceedings  in  actions  against ; 
in  King's  Bench : 
bill; 

copy  of:  • 

when  delivered.  323.  420,  21. 
to  whom.  322. 

sticking  up  in  the  office.   323. 
time  for  pleading  to.  Id. 
stamp  duty  on.  Id. 
staying;  76. 

in  action  for  debt  under /fre  pounds.  995-  (c) 
in  Common  Pleas  : 

bill;  25.  35.  323,4. 

may  be  filed  in  vacation.  25.  323. 

formerly  entered  on  record  in  the  first  instance.  Id. 

calling  defendant  on.  324. 

filing;  323,  4. 

notice  of.  324. 
taking  off  the  file.  49O. 
rule  to  appear  to.  324.  490. 
appearance.  324. 

judgment  of  forejudger,  for  non-appearance.  323,  4. 
striking  off  the  roll.  324. 

may  afterwards  be  proceeded  against  as  common  persons.  Id, 
restoring.  Id. 
in  Exchequer  : 

bill;  76,7.  87. 
beginning  of.  325. 
plea  of  privilege  by.  67.  685,  6.  692. 
fees  of;  83.  ((/.) 

arrest  for,  after  delivery  of  unsigned  bill.  535. 
bill  of  costs  of ; 

in  what  cases  necessary  to  be  signed  and  delivered,  and  in  what  not. 

26.  329,  &c. 
when,  where,  to  whom,  and  how  delivered.  335,  &c. 
how  far  conclusive  against  further  charges.  335. 
mistake  in.  Id. 

arrest  on,  after  delivery  of  unsigned.  Id. 

when  taxable,  at  common  law.  328.  331.  1131.  Addend,  to  p.  330. 
statutes  relating  to  taxation  of.  326,  &:c. 
in  what  cases  taxable,  and  in  what  nut.  326,  7.  329,  ^c. 
for  conveyancing,  &c.  329,  30. 

business  done  at  Quarter  Sessions.  330. 
in  House  of  Lords.  Id.  331. 

Chancery.  331. 
under  commission  of  bankrupt.  Id.  332. 
within  what  time  they  may  be  taxed.  333,  4. 
after  they  are  settled  and  paid.  Id. 

action  brought,  and  before  trial.  333. 
verdict.  (334. 
cannot  be  taxed  at  trial.  334.  336. 

after  judgment  by  default,  and  writ  of  inquiry  exe- 
cuted. 334. 
evidence  in  action  on.   336. 
delivery  of,  how  compelled,  in  K.  B.  Id.  337. 

C.  P.  Id. 
taxing;  Id. 

costs  of.  337,  8.  Addend,  to  p.  338. 
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bill  of  costs  of; 

undertaking  to  pay.  336,  7. 
remedies  for  balance  of; 

by  action:  326. 

lien  on  deeds,  &c.  82. 

sum  recovered.  338,  J).  340,  41. 1029. 
when  subject  to  equitable  claims  of  the  parties. 

340,  41.  1029. 
interest  on,  not  allowed  in  error.  1241. 
clerks  of;  54,  5,  &c. 

summary  jurisdiction  over  diflferences,  between  them  and  their  masters. 

63. 
using  name  of  regular  attorney,  without  his  consent.  6^^  70. 
not  allowed  to  be  bail ;  246.  269. 
except  for  rendering.  246. 
objection  to,  as  bail,  how  obviated.  247- 
affidavits  sworn  before.  500. 

declaration  of,  as  to  writ  of  error  being  brought  for  delay.  575. 
presence  of,  not  sufficient,  on  executing  warrant  of  attorney.   596. 
may  be  commissioners  to  examine  witnesses  abroad,  86 1. 
residence  of,  on  court  of  conscience  acts  for  London.  991« 
admission  by,  on  taxing  costs.  1027- 
ATTORNMENT.  445.  (6.)  713.  950. 
AVERMENT ;  See  tit.  Declaration. 

writ  of.  107. 
AVOWRY.  See  tit.  Replevin. 
AUDITA  QUERELA, 

remedy  by.  211.  295.  568.  {cl)  1131.  1171.  1182.  1185. 
pleas  in.  724. 

issues  and  demurrers.    773,  4. 
motion  in  arrest  of  judgment  not  allowed  in.  949. 
AUDITORS, 

appointment  of,  in  action  of  account.  2.  (c) 
AUTRE  ACTION  PENDENT, 

plea  of.  689. 
AUTRE  FOIS  ACQUIT, 

plea  of.  942. 
AUTHORITY  of  LAW, 
justification  by.  699- 
AWARD  ;  See  tit.  Arbitration. 

bond  conditioned   to  perform,  within  stat.   8  &  9  W.  III.  c.  11.   $  8. 

p.  631.  742. 
venue  cannot  be  changed  in  action  on.  653. 
pleaded,  after  the  last  continuance.  9OO. 
in  ejectment.  885. 
evidence  of.  852. 

in  action  on.  888. 

B. 

BAIL, 

to  sheriff;  219- 

not  considered  as  sureties,  within  stat.  49  Geo.  III.  c.  121.  §  8. 

p.  210.  295. 
cannot  in  general  be  taken,  on  attachment  for  contempt.  220. 487,  8. 
on  attachment  out  of  Chancery ;  220. 

on  mesne  process  :  Id. 

how  taken.  Id. 
after  decree.  Id. 
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to  sheriff ; 

cannot  be  taken,  on  indictment  for  misdemeanor.  220. 

extents.  1095. 
how  far  liable.  222,  3.  305. 

may  put  in  or  justify  bail  above,  by  their  own  attorney.  90.  245» 
when  let  in  to  try  the  cause.  305,  6. 
execution  against.  Id. 
when  and  how  discharged  ; 
by  death.  306. 
bankruptcy.  Id. 

cognovit.  293,  4.  301.  306.  1147. 
render.  224,  5.  282,  3,  4,  5.  306. 
costs  payable  by.   See  tit.  Costs. 
to  the  action,  or  bail  above  ;  219. 
what.  Id. 

common  or  special.   171.  175,  6.  I90.  219.  239,  40,  41. 
history  of.  239. 
governed  by  the  arrest.  Id. 

necessary  to  be  filed,  for  supporting  the  proceedings.  Id.  355. 
examinable  by  the  court,  in  C.  P.  1205. 
common  ;  239,  &c. 
in  King's  Bench  : 

in  what  cases  necessary  to  be  filed.  239.  355. 
when  and  how  filed; 
by  defendant: 

originally,  or  in  consequence  of  rule  of  court,  or  judge's 

order.  240. 
in  action  against  baron  and  feme.  241. 
by  defendant's  attorney.  242. 

plaintift;  on  stat.  12  Geo.  1.  c.  29.  Id.  243. 

43  Geo.  III.  c.  46.  §  2.  p.  225,  6,  7. 
45  Geo.  III.  c.  124.   §  3.  p.   Il6\    118. 

244.  (d.) 
51  Geo.  III.  c.  124.  §  2.  p.  110,  11,  12. 

244. 
3  Geo.  IV.  c.  13.  §  124.  p.  244.  (e.) 
cannot  be  filed  for  an  infant.  95. 
in  action  against  several  defendants.  243. 
will  not  entitle  a  third  person  to  declare  by  the 

bye.  426. 
unnecessary,  when  process  is  void.  213. 
nunc  pro  tunc.  243. 
filing  it,  formerly.  244. 
penalty  for  not  filing  it.  240.  (/.) 
on  discharging  prisoners.  373. 
motion  for  discharging  defendant  on.  495. 
in  ejectment.  543.  547.  551. 

not  filed  in  C.  P.  but  common  appearance  entered,  when  special  bail 

unnecessary.  238,  9. 
special ;  245,  &c. 

in  what  cases  required,  or  not.  172.  376. 

for  what  sum.  239,  40. 

on  attachment  of  privilege.   321. 

to  answer  interrogatories.  220.  487. 
exigt facias.  130,  31. 
capias  utlagatwn.   132,  3. 
-  reversing  outlawry ;   137,  &c. 

for  a  common  law  error.  Id. 
on  Stat.  31  Eliz.  c.  3.  §  3.  Id. 
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BAIL, 

special, 

on  reversing  outlawry ; 

on  Stat.  4  &  5  W.  &  M.  c.  18.  $  3.  p.  137. 
staying  proceedings  on  bail  bond.  303,  4. 
applying  for  security  for  costs.  581,  2. 
not  considered  as  sureties,  within  stat.  49  Geo.  III.  c.  121.  §  8.  210. 
in   ejectment,  on  stat.   1  Geo.  IV.  c.  8?.   §  1.  518,  19.  523.  525. 

541,  2,  3.  919,  20.  1149.  1208,  9- 
by  whom  put  in.  ^0.  245. 

dispensed  with,  in  C.  P.  on  paying  money  into  court.  245. 
one  not  sufficient.  Id. 
when  more  than  two  allowed.  Id.  246. 
qualification  of; 

must  be  house-keepers,  or  freeholders.  346.  270.  275. 
worth  double  the  sum  sworn  to.  246.  271,  2. 
in  respect  of  property  abroad.  246.  272,  3. 

long  beneficial  leases.  246. 
persons  not  allowed  to  be: 

copyholder,  in  right  of  his  wife.  Id. 

peers,  or  members  of  the  house  of  commons.  247.  269. 

servants  in  king's  household.  247. 

attornies,  and  their  clerks,  &c.  79.  246.  269.  275. 

conveyancers.  246. 

sheriff's  officers,  &c.  247.  269. 

bankrupts.   247.  271.  275. 

insolvent  debtors.  Id. 

persons  indemnified  by  defendant's  attorney.  269,  70. 

before  rejected  as  bail.  277- 
foreigners,  in  respect  of  property  abroad.  272,  3. 
putting  in ; 

in  general.   245. 

by  uncertificated  attorney.  73.  272,  3. 

new  attorney,  without  order  for  changing  former  one.  Id. 
for  defendant  and  sheriff,  by  different  attornies.  245. 
in  wrong  court,  by  mistake.  256. 
before  return  of  writ.  248. 
pending  action.  Id. 
after  verdict ;  Id. 

in  what  sum.  Id. 
final  judgment.  Id.  280. 
time  allowed  for,  in  K.  B.  248. 
C.  P.   Id. 
Exchequer.  249. 
further  time.  248. 

in  what  court,  on  removal  before  declaration.  245.  359,  60.  408. 
before  whom  ; 

judge  in  town.  249,  50. 
commissioner  in  country.  Id. 
judge  of  assize  on  circuit.  250. 
mode  of,  in  K.  B.  Id.  251. 

C.  P.  251,2. 
parties  how  named  on  ;  253. 
effect  of  misnomer.  Id. 
entry  of,  in  filacer's  book,  in  C.  P.  251. 
in  what  sum.  246.  251,  2. 
recognizance  of.   See  tit.  Recog?iizance. 
before  commissioner ;  249,  50. 

how  put  in,  in  K.  B,  252. 
C.  P.  Id. 
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BAIL, 

special, 

putting  in ; 

before  commissioner: 

bail-piece.  252. 

affidavit  of  caption;  Id.  254,.  265. 

amendment  of.  265.  274. 
when  transmitted.  252,  3. 
filed.  Id. 
absolute,  or  de  bene  esse  :  253. 
in  criminal  cases.  Id. 
origin  of,  de  bene  esse.  Id.  (Ji.) 
notice  of,  in  K.  B.  253,  4.  265.  266,  7- 
C.  P.  254.  265,  6. 
on  attachment.  260. 
when  taken  before  commissioner,  254. 
service  of.   Id.  255. 
after  bail  bond  forfeited.  303. 
affidavit  of  service  of,  in  K.  B.  255. 
costs  incurred  by  two  or  more  notices.  273. 
when  necessary  to  give  fresh  notice.  277* 
exception  to; 

after  assignment  of  bail  bond,  in  K.  B.  255. 

C.  P.  Id. 
delivery  of  declaration  in  chief,  or  de  bene  esse.  Id, 
when  necessary  to  fix  sheriff.  Id.  256. 
how  made,  in  K.  B.  256. 
C.  P.  257. 
Exchequer.  Id. 
when  put  in  before  commissioner.  258. 
entering.  301. 
notice  of,  in  K.  B.  256. 
C.  P.  257. 
Exchequer.  Id.  258. 
must  be  entitled  in  cause.  256, 
entitled  in  wrong  court,  a  nullity.  Id. 

want  of  waived,  as  between  the  parties,  in  C.  P.  by  notice  of 

justification.  25/. 
aliter,  with  respect  to  the  sheriff.  /(/. 
consequences  of  not  justifying,  after  exception.  260. 
adding;  258. 

time  allowed  for,  in  K.  B.  256. 
how  done.  258.  264. 
to  make  bail  a  witness.  258,  9- 
justification  of;  259,  «Scc. 

when  put  in  for  defendant  and  sheriff,  by  different  attortiies.  245. 
not  necessary,  in  order  to  render.  284.  303. 

for  sheriff  to  set  aside  irregular  attachment,  in  C.  P. 

257. 
when  proceedings  on  bail  bond  are  irregular,  or 
against  good  faith.  303. 
when  waived  by  demand  of  plea,  and  when  not.  483. 
time  allowed  for,  in  K.  B.  256". 
C.  P.  257. 
Exchequer.  Id. 
notice  of;  259,  60, 
title  of.  259. 
form  of;  Id.  260.  267,  8. 

when  bail  put  in  before  commissioner.  259. 
in  King's  Bench.  Id. 
Common  Pleas.  Id,  260. 


1298  INDEX. 

BAFL, 

special, 

justification  of; 
notice  of: 

in  Exchequer.  237.  26'0. 

when  time  expires  on  Midsummer  day,  &c.  260. 
put  in,  in  vacation,  in  K.  B.  Id. 
C.  P.  Id. 

Exchequer.  257,  8. 
service  of;  260,  6l. 
affidavit  of:   264. 

must  be  made  by  attorney  who  served  it.  Id, 
amending.  268. 
a  waiver,  as  between  the  parties,  in  C.  P.  of  want  of  notice  of 

exception.  257. 
aliter,  with  respect  to  the  sheriff.  Id. 

want  of  description  in,  of  bail  already  put  in,  waived  by  previous 

exception.  267. 
not  a  waiver  of  want  of  entry  of  exception.  301. 
in  King's  Bench  : 

in  bail  court;   26 1. 

origin  and  history  of.  Id.  262. 
at  what  hour.  262,  3. 
Common  Pleas  :  263. 

not  set  aside,  on  account  of  perjury,  subsequently  disco- 
vered. 276. 
Exchequer.  263. 
in  court,  or  before  a  judge  at  chambers.  Id. 
personally,  or  by  affidavit.  Id.  264. 

affidavit  of,  when  taken  before  commissioner.  Id.  268,  9-  274. 
motion  for.  493. 
opposing ; 

viva  voce,  or  upon  cross  affidavits.  264. 

in  several  actions.  Id. 

when  not  allowed,  in  K.  B.  Id.  265. 

C.  P.  265. 
affidavits  for ;  264. 

cannot  be  answered.    Addend,  to  p.  264.  276. 
when  not  allowed  to  be  read.  275,  6. 
grounds  of ; 

defect  in  bail-piece,  or  affidavit  of  caption.   265. 
n(/tice  of  bail.  Id.  266. 

justification.  267,  8. 
affidavitof  service  of  notice  of  justification.  268. 
justification   of  bail,   taken    before 
commissioner.  Id. 
peers,  and  members  of  the  house  of  commons.  247.  269. 
altornies  and  their  clerks.  246.  269.  275. 
sherifi''s  officers,  kc.  247-  269. 
when  same  persons  are  bail  in  several  actions.  268,  9. 

271. 
persons  indemnified  by  defendant's  attorney.  269. 
not  knowing  defendant.  272. 
living  within  verge  of  the  court.  Id. 
not  being  housekeepers,  or   freeholders.    246. 

270.  275. 
in  respect  of  property  :  271. 

bankrupts.  247.  271-  274,  5. 

insolvent  debtors.   Id. 

persons  before  rejected  as  bail.  277. 
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special, 

justification  of; 
'       opposing ; 

grounds  of : 

in  respect  of  property  : 

persons  having  no  property  in  England.'.  272,  3. 
want  of  attorney's  certificate  no  ground  of.  73. 
costs  of,  in  K.  B.  273. 
C.  P.  Id. 
furtiier  time  to  justify,  or  add  and  justify  ; 
when  allowed: 

on  Stat.  43  Geo.  III.  c.  46.  ^  2.  p.  227. 
if  bail  do  not  attend.  273,  4. 

for  defect  in  bail-piece,  or  afl^davit  of  caption.  2t55.  274. 

Addend,  to  p.  265. 
notice  of  bail.  274. 

justification  ;  267.  274. 

service  of  notice  of  ■:  Id. 
affidavit  of.  Id. 
affidavit  of  justification.   269. 
when  bail  are  prevented  from  justifying,  by  subsequent 

circumstances.  274,  5. 
when  not  allowed : 

for  amending  errors  in  notice  of  bail,  without  affidavit  of  merits. 

274. 
on  account  of  personal  insufficiency,  at  time  of  putting  in.  275.. 
on  habeas  corpus.  26l.  275.  410. 
in  error.  275.  1213. 
judge  will  not  interfere  with  another  judge's  order  for.  275. 
mistake  in  drawing  up  rule  for,  on  wrong  day,  immaterial.  Id. 
examination  of.  275. 
commitment  of,  for  prevarication.  276. 
punishment  of,  for  perjury.  Id.  279* 

assuming  feigned  names.  276. 
personating  others.  Id. 
rejection  of  one  bail,  rejection  of  both.  277* 
rejected  ;  Id. 

cannot  be  bail  in  another  action.  Id. 
court.  Id. 
exception  to  this  rule.  Id.  278. 
may  render  defendant,  in  K.  B.  277. 

C.  P.  on  entering  into  fiesh  recognizance. 

Id. 
allowance  of;  Id. 

rule  or  order  for :  278,  9-  Addend,  to  p.  278. 
on  bailing  prisoner  in  vacation.   281. 
setting  aside,  when  improperly  obtained  :   235.  278,  9- 
grounds  of,  in  K.  B.  279- 
C.  P.  Id. 
effect  of,  on  render.  285. 
bail-piece : 

amending.  265.  274. 
filing,  in  K.  B.  254,  5.  278. 
entry  of  recognizance,  in  K.  B.  279* 
C.  P.  Id. 
Exchequer.  235. 
amendment  of.  280. 
for  prisoners : 

notice  of  justification,  may  be  given  by  new  attorney.  90. 259. 
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BAIL, 

special ; 

for  prisoners : 

pending  action.  280. 
after  judgment :  248.  280. 

form  of  entry  of  recognizance.  281.  (b,) 
in  vacation:  280,  81. 

how  put  in  and  justified.  Id. 
nnust  be  put  in  afresh,  after  rendering  defendant.  281. 
for  one  of  several  defendants.  582. 
privileged  from  arrest,  ev7ulo,  &c.  199- 
may  take  principal  at  any  time.   204.  2l6. 

plead  to  the  merits,  after  staying  proceedings  on  bail  bond,  in 

C.  P.  305. 
cannot  move  court  before  justification.  258. 

plead  in  abatement,  &c.  after  staying  proceedings  on  bail 

bond.  305. 
be  witness.  258,  9. 
how  far  liable,  in  K.  B.  251.  258.  282. 
C.  P.  251.  282,  3. 
Exchequer.   283. 
on  habeas  corpus.  410. 
liability  of,  to  plaintiff's  attorney,  after  settlement  with  plaintiff.  339. 
defendant's  attorney,  for  general  expenses  of  suit.  245. 
payment  of  costs.  282.  291. 
not  subject  to  ca.  sa.  in  C.  P.  IO66.  1088.  1186. 
render  in  discharge  of; 

deemed  equivalent  to  perfecting  bail.  284. 
by  whom  made  : 

attornies,  or  their  clerks.  246. 

bail  put  in  by  sheriff,  or  his  bail.  283. 

excepted  to,  and  not  justifying,  in  K.  B.  284. 
rejected,  in  K.  B.  277-  284. 

C.  P.  on  entering  into  new  recognizance.  Id. 
by  whom  not : 

bail  surreptitiously  put  in,  in  C.  P.  284. 
at  what  time:  283,  &c.  287,  8.  1149.  1183. 
before  return  of  writ,  248.  283,  4. 
after  exception  ;  283,  4. 

ruling  sheriff  to  bring  in  body.  Id. 
regular  time  of  justification  expired.  284. 
for  benefit  of  sheriff.  283,  4.  312. 

sheriff's  bail.    284.  306. 
after  judgment,  in  K.  B.  285,  6,  7. 
C.  P.  Id. 

Exchequer.  287.  1147,  8. 
stay  of  proceedings,  pending  error.  576,  7- 
enlarging  time  for.  285,  6.  289,  90. 
wlicn  not  allowed,  in  K.  B.  284,  5. 
C.  P.  285. 
after  exception,  when  bail  cannot  justify,  in  C.P.  284. 
pending  rule  to  set  aside   allowance,  for   peijury  of 

bail.  285. 
without  consent  of  crown.  289. 
on  extents.  293.  IO95. 
how  made,  in  K.  B.  283.  287,  S,  9- 

C.  P.  Id. 
notice  of;  291. 

affidavit  ofscrviceof,not  necessary  to  complete  render,  in  K.B.  Id, 
unnecessary,  iu  C.  P.  Id. 
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BAIL, 

special, 

render  in  discharge  of: 
notice  of; 

when  not  given  in  time.  29I. 
entry  in  marshal's  book  unnecessary.  292. 

of  exonerettir  on  bail-piece,  in  K.  B.  291,  &c. 
in  filacei-'s  book,  in  C.  P.  293. 
in  what  cases  it  may  be  pleaded.  287.  1182. 
plaintiff  not  entitled  to  procedendo  after.    41 1. 
when  and  how  discharged  ; 
by  act  of  God  : 

death  of  defendant.  293.  1183,  4. 
by  act  of  law  : 

bankruptcy  of  defendant.  290.  293. 
his  being  made  a  peer  or  member.  293. 

sent  abroad,  under  alien  act.  296. 
under  sentence  of  transportation.  Id. 
impressed.  Jd. 

discharged  on  stat.  48  Geo.  III.  c.  123.  p.  392. 
by  act  of  parties  : 

not  declaring  in  due  time.  292.  424. 

variance  of  declaration  from  process  or  affidavit,  in  cause  of 

action.  292. 
between  affidavit  and  judgment,  in  C.  P.  293. 
declaring  in  a  different  county,  by  original,  in  K.  B.  292.  434. 
recovery  under  bailable  amount.  292. 
great  and  unnecessary  delay  in  proceeding  to  trial.  Id.  {h.) 
giving  time  on  cognovit.  293,  4. 
removing  cause  from  inferior  court.  403. 
reference  to  arbitration.   1147. 
when  not  discharged  ; 

by  declaring  in  a  different  county,  in  C.  P.  153.  293. 

variance  between  writ  and  declaration,  in  C.  P.  293.  453. 

bankruptcy.  290. 

insanity  of  principal.   214.  293. 

cognovit.  294. 

plaintiff's  electing  to  proceed  in  equity.  293. 

receiving  bills  from  defendant.  295. 
giving  time  to  plaintiff"  in  repleviti.  Id. 
proceedings  for  not  putting  in,  or  perfecting; 
on  bail  bond.  297,  &c. 
against  sheriff.  306,  &c. 
proceedings  against : 

by  action  of  debt.  574.  1 149,  50. 

scire  facias.  Id.  and  see  tit.  Scire  facias. 
staying,  pending  error.  575,  &c. 
when  liable  to  costs.  282,  3.  291.  302,  3,  4. 

relieved,  for  irregularity  of  proceedings  against  principal.  1182,  3. 
execution  against  not  allowed,  pending  error  in  Parliament.  1203. 
in  scire  facias.   IO66.  1186",  7. 
discharges  principal,  and  vice  versa.  1186,  7. 
error  by.   1189. 

certiorari  for,  how  directed.  1227-  C^".) 
on  certiorari ;  407,  8. 

when  and  how  put  in,  excepted  to,  and  justified.  408,  &c. 
habeas  corpus  ; 

in  court  below  :  407. 
notice  of.  406. 

4a 
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BAIL, 

on  habeas  corpus ; 

in  court  above  :  407,  8. 

when  and  how  put  in,  excepted  to,  and  justified.  408,  &c. 
misnomer  in  notice  of  justification,  cannot  be  corrected.  261. 

410. 
not  allowed  further  time  to  justify,  except  in  case  of  unavoid- 
able accident.  275.  410. 
recognizance  of.  409. 
render  of.  410. 
how  far  liable.  Id. 

not  discharged,  under  circumstances,  by  defendant's  privilege 

from  arrest.  Id. 
in  error ; 

in  what  cases  required  : 

at  common  law.   1203. 
by  statute : 

after  judgment  by  default,  &c.   1204,  &c. 
verdict;  1207,  8. 

in  dower,  and  ejectment.  Id. 
against  executors  and  administrators.   1208. 
not  necessary,  after  judgment  for  defendant.  1209. 
on  writ  of  error  coram  nobis,  or  vobis.  Id.  1210. 
who  may  be:  1210. 
who  not : 

hired  bail,  who  are  insolvent.  Id.  1213. 
'     when,  where,  and  how  put  in  ;   1210. 
in  Exchequer  :   1211.  (c.) 
entry  of.   1212.  {h.) 
not  allowed  further  time  to  justify.  275.  1213. 
recognizance  of;   1146.  1151,  2.  1201.  and  see  tit.  Recognizance, 
on  error  coram  nobis,    \2l2.ig.) 

may  be  entered  into  by  bail  in  error,  without  principal,  in 

C.  P.  1210. 
'  in  what  sum  :  Id.  1211. 

generally.  1210. 

in  debt  on  bond,  in  K.  B.  Id.  1211.  1211.  (a.) 
C.  P.  1211. 
Exchequer.  Id. 
in  ejectment: 

plaintiff  in  error  need  not  enter  into.  Id. 
in  what  sum  ;  1207,  8,  9.  121 1,  12. 
in  K.  B.  1212, 
C.  P.  Id. 
Exchequer.  Id. 
on  Stat.  1  Geo.  IV.  c.  87.  §  3.  p.  1208,  9. 
examination  of.   1212. 
cannot  render,  nor  are  discharged  by  bankruptcy  :   Id.  1213, 

nor  by  taking  principal  in  execution.  1213.  {a.) 
notice  of:  1213. 

how  entitled.  J  217. 
exception  to,  and  rule  for  better  bail ;  1213. 

how  entitled.  12 J 7- 
adding  and  justifying  ;    1213. 

when  rule  given  in  term  time.  Id. 

vacation,  in  K.  B.  Id. 

C.  P.  Id.   1214. 
\  Exchequer.  1214. 

mode  of.  Id. 
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BAIL, 

in  error ; 

consequence  of  not  putting  in,  and  perfecting.  1214. 
proceedings  against ; 

by  action  of  debt.  1151. 

scire  facias.  Id.  1132.  and  sec  tit.  Scire  facias. 
liable  in  C.  P.  though  record  be  not  transcribed.  1217. 
not  liable  for  interest,  on  affirmance.  1242. 
BAIL  BOND, 

on  what  stamp.  222. 
in  what  sum.  Id.  224, 
form  of.  233. 

upon  capias  utlagatum.  132,  3. 
attachment.  220.  487. 
misnomer  in  process.  688. 
when  good,  though  condition  vary  from  writ,  and  when  not.  223,  4. 
first  valid,  when  two  are  taken.  302. 
void,  when  executed  before  condition  is  filled  up.  223. 

consequence  of.  307. 
waiver  of  irregularity,  in  omitting  christian  names  in  process.   l60.  688. 
delivering  up  to  be  cancelled  ;  301,  2.  688. 

motion  for.  495. 
assignment  of ; 

in  what  cases  taken,  and  in  what  not :  298,  9. 
in  general.  297,  &c.  310. 
after  render  to  sheriff.   224,  5. 

proceeding  against  sheriff.  297» 
at  what  time  it  may  be  taken.  298,  9- 
cannot  be  taken,  after  cause  is  out  of  court.  299- 
in  counties  palatine.  298.  (_/.) 
by  whom  made.  299- 
stamp  on.  Id. 

render  after,  and  before  justification,  allowed.  283,  4. 
bar  to  proceeding  in  original  action.  301. 
discharges  sheriff,  if  the  bond  be  valid.  307.  Addend,  id. 
aliter,  if  it  be  void.  Id. 
when  put  in  suit,  in  C.  P.  297,  8,  9. 
actions  on  ;  318. 

cannot  be  brought,  pending  rule  to  bring  in  body,  in  C.  P.  297- 

against  principal  and  bail  separately,  not  in  general  allowed.  300. 

must  be  brought  in  same  court.  Id.  411. 

in  palace  court,  procedendo  in.  411. 

not  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  633. 

declaration  in  ; 

must  state  with  certainty,  return  of  writ  in  original  action.  Addend. 

to  p.  223. 
variances  between  and  evidence.  223,  4.  436,  7«  O-) 
may  be  amended,  in  C.  P.  753. 
pleadings  in.  223,  4.  702.  801. 
defence  in,  on  7iil  debet.  701. 

bail  in  error  not  required  in,  after  judgment  by  default.  1203. 
setting  aside  proceedings  on,  for  irregularity.  301,  2. 

laches.  299. 
want  of  attorney's  certificate,  no  ground  for  cancelling.  73.  301. 
staying  proceedings  on  terms :    301,  &c,  495. 
motion  for,  495.  {i.) 
affidavit  for,  in  K.  B.  302. 

not  required  in  C.  P.  or  Exchequer.  Id.  303. 
how  entitled.  304,  5.  499-  Addend,  to  p.  305. 

4q2 


1304  INDEX. 

BAIL  BOND, 

staying  proceedings  on  terms  : 

rule  or  summons  for,  how  entitled.  304,  5.  409. 

may  be  obtained  on  same  day  as  bail  justified.  SOI. 
not  necessary  to  swear  to  merits,  in  C.  P.  302,  3. 
what  may  be  pleaded  after.  305. 
entering  into,  not  a  waiver  of  previous  irregularity.  563. 
BAIL  BOOK, 

of  commissioners,  for  taking  recognizances  of  bail.  So'Z. 
rejected  bail.  277- 
BAIL  COURT, 

origin  and  history  of.  26 1,  2. 
proceedings  in.  26l,  &c. 
BAILIFFS,  52. 
in  fee.  214. 
common.  Id. 
special.  Id.  30/. 
not  to  act  as  attornies.   79' 
of  a  liberty;  52.  214.  230,31. 
punishable  for  misbehaviour.  52. 

return  of  process,  when  mandate  directed  to.  310.  1058.  1065*  1068, 
proceedings  against,  for  false  return.   310. 

to  compel  bringing  in  the  body.  Id. 
BAILMENT.  3. 
BAIL-PILCE, 

common.  240,  41.  244.  373. 
special ;  250,  &c. 
stamp  on.  250. 
when  transmitted.  252,  3. 

filed,  upon  acceptance  of  bail.  254. 
for  want  of  exception.  256. 
after  justification.  278. 
misnomer  in  :  253. 

amendment  of.  265. 
on  attachment  of  privilege,  in  C.  P.  321. 
habeas  corpus,  in  K.  B.  408. 

C.  P.  Id.  409. 
exoneretur  on.  176,  7-  289,  90,  91,  2,  &c. 
BALLOTING  ACT.  841,  &c.  906,  7- 
BANK, 

books  of;  852. 
inspecting.  647. 
BANK  ACTS;  186,  &c. 

negativing  tender  on  :  See  tit.  Affidavits. 

not  necessary  in  trover.   1 87- 
restrictions  in  cash  payments  by,  determined.  Addend,  to  p.  189. 
BANKERS, 

declaring  on  notes  of.  667. 
interest  in  actions  by  or  against.   1240. 
drafts  on,  when  a  legal  tender,  and  when  not.  187.  C^O 
when  entitled  to  sue  out  extent  in  aid.    1 106. 
BANK  NOTES, 

actions  on,  restrained.  187. 

staying  proceedings  in.  Id.  570. 
not  to  be  received,  for  less  than  sum  specified  therein.  186.  («i.) 
when  a  legal  tender,  and  when  not.  187. 
negativing  tender  in,  formerly  required.  187»  &c. 

now  unnecessary.  Addend,  io  p.  J  S^. 
deposit  of;  on  stat.  38  Geo.  III.  c.  1.  ^  8.  189,  ^0. 
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BANK  NOTES, 

cannot  be  taken  in  execution.   104'2. 
BANKRUPT, 

proceedings  against,  when  in  Parliament.   113,  &c. 
relief  of,  when  taken  on  capias  iitlagatum.   133. 

privilege  of  from  arrest,  in  coming  to  surrender,  &c.  203.  Addend,  id. 
on  writ  of  extent.   203,  4. 
after  escape.  204. 
how  taken  advantage  of.  Id.  (d.) 
before  or  after  certificate.  204,  &c. 
on  bankruptcy, between  verdict  and  judgment.  206. 
iaws,  do  not  extend  to  debts  contracted  abroad.  207. 
commission  of; 

may  be  sued  out  by  attorney  of  K.  B.  though   he  be  not  a  solicitor 

in  Chancery.  Addend,  to  p.  68. 
petitioning  creditor  for ; 

debt  of,  when  not  barred  by  statute  of  limitations.  25.  (/.) 
liable  to  solicitor.  332. 
messenger.  Id. 
costs  of.  Id. 

bond  by,  not  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  p.  633. 
proving  or  claiming  under,  an  election  to  abide  by  :  204,  5. 

cannot  be  pleaded  in  bar.  205. 
disputing.  211.  290. 

bill  of  costs  for  business  done  under.  332. 

evidence,  on  undertaking  to  bring  back  venue  to  Middlesex.  662,  3. 
cannot  be  taken  out  by  plaintiff',  against  defendant  in   execution. 

1069. 
no  ground  for  discharging  him.  Id  {f.) 

not  supported  by  verdict  for  general  damages,  on  act  of  bankruptcy 

before  judgment.  206. 
commissioners  of; 

persons  attending,  privileged  from  arrest.  199,  200. 

how  discharged.  200. 
cannot  enlarge  time  for  bankrupt's  discovery,  indefinitely.  Addend,  to 

p.  203. 
bankrupt  remanded,  on  commitment  by.  288. 
expeuEes  of  witnesses  summoned  before.   856. 
bringing  witnesses  before,  when  in  custody.  859- 
assignees  of; 

to  pay  costs  of  petitioning  creditor.  231,  2. 
bills  of  costs  on,  to  be  taxed.  232. 
liable  to  solicitor  for  his  bill,  though  not  taxed.  Id. 
actions  by  or  against ;  6,  7-  12,  13.  435. 
joinder  in,   12,  13. 
arrest  in.   175. 
changing  venue  in.  662,  3. 
set  oft' in.  717,  18,  19- 

notice  in,  of  intention  to  dispute  petitioning  creditor's  debt,  &c. 

721,  2,3. 
when  given.  721,  2. 
how  served.  722. 
evidence  on.  721,  2,  3. 
costs  on.  722. 
staying  proceedings  in.   1057,  8. 
need  not  be  so  described,  in  common  process.  146. 
affidavitof  debt  by.  182.  189. 

demise  by,  in  ejectment,  without  their  permission.    573. 
when  required  to  give  security  for  costs.  580,  81. 
personally  liable,  on  reference  to  arbitration.  890. 
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BANKRUPT, 

assignees  of; 

in  what  cases  they  may  proceed  to  judgment  and  execution,  in  bank- 
rupt's name.  967.  1167. 
scire  facias  for,  when  necessary.  II67,  8. 
certificate  of; 

in  what  cases  a  bar,  and  in  what  not : 
generally.  205,  &c. 
when  cause  of  action  arises  abroad.  207.  ^97' 

in  Ireland.  207. 
to  sureties.  208,  9. 

annuity  creditors.  210. 
execution  on  bankrupt's  goods.  211. 
action  on  bail  bond.  306. 
attorney's  bill  for  obtaining,  must  be  signed  and  delivered.  332. 
may  be  returned  to  ca.  sa.  IO68. 

obtained  by  principal,  cannot  be  pleaded  by  bail.   29O.  306.  1183. 

(c.) 
before  affirmance,  no  discharge  of  bail  in  error.   1213. 
discharges  cognovit.  206.  609. 

does  not  discharge  prisoner  on  capias  utlagatvm.    133. 
upon  what  terms  he  may  be  discharged.  Id. 
when  evidence,  in  support  of  general  plea  of  bankruptcy.  69^. 
how  affected  by  former  bankruptcy.   II6I,  2. 

deed  of  composition.  II60,  6I,  62. 
no  ground  for  slaying  proceedings,  in  action  for  escape  of.  572,  3. 
uncertificated,  cannot  be  bail.  271. 

when  required  to  give  security  for  costs.  580,  81. 
bail  of,  when  and  how  discharged.  290.  295.  306.  1 183.  (c.) 

to  sheriff,  not  considered  as  sureties,  within  stat.  49  Geo.  Ill-  c.  121. 

§  8.  p.  210.  295. 
time  enlarged  for  rendering.  286. 
sureties  of,  when  and  how  relieved  on  bankruptcy  of  principal.  207,  8,  9> 

10.  295. 

costs  of  actions  against.  206,  7 • 
liable  to  costS;  for  false  pleading.  207- 
not  liable  to  attachment,  for  not  performing  award.  888. 
judgment  creditor  of,  put  on  same  footing  with  other  creditors.  9^9' 
execution  against.  1049.  1057,  8.  11 62,  3. 
future  effects  of,  how  far  liable.  II60,  61,  2. 
scire  facias  by,  as  executor  or  administrator.  1072. 
BANKRUPTCY, 

of  principal,  sureties  when  and  how  relieved  on.   208,  9?  10. 
discharging  bail  on.  290. 
one  of  several  grantors  of  annuity.  210. 
act  of,  by  lying  in  prison.  228. 
pica  of,  in  plaintiff ;  696.  II67. 

specially,  in  trover.  703.  {b.) 
after  the  last  continuance.  899>  900. 
in  defendant ;  69^,  7. 

may  be  pleaded,  after  regular  judgment  set  aside,  in  C  P. 

615. 
must  be  pleaded  in  assumpsit.  700. 
when  general  plea  is  sufficient.  696. 

special  plea  is  necessary.  Id.  697' 
need  not  be  signed,  in  K.  B.  724,  5. 
alitcr,  in  C.  P.  725. 
must  be  delivered,  in  K.  B.  724. 
after  the  last  continuance  ;  900,  90I. 
must  be  pleaded  specially.  90O.  {b.) 
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BANKRUPTCY, 

plea  of,  in  one  of  several  defendants  :  73^. 

entering  nolle  prosequi  on.  Id. 
special  replication  to  general  plea  of,  bad  on  special  demurrer.  697' 
of  plaintiff,  no  revocation  of  submission  to  arbitration.  878. 
of  party,  before  award,  no  ground  for  setting  it  aside.  Id. 
evidence  of  former,  to  avoid  certificate.   Il62. 

necessary  to  support  it.  /(/. 
judgments  how  affected  by.  969. 
king's  debtor  not  discharged  by.   1095. 
no  abatement  of  writ  of  error.   1221. 
taxation  of  costs  in.  331,  2. 
BAR, 

pleas  in ;   See  tit.  Fleas  and  Pleading. 

substantially  bad,  not  cured  by  verdict.  951. 
trials  at.  See  tit.  Trials. 
BARGAIN  and  SALE,  enrolled  ; 

how  stated  in  pleading.  445.  (/>.) 
BARON  and  FEME, 

actions  by  or  against;  8.  12. 

limitation  of.  15.  Addend,  to  p.  21. 
appearance  in,  oi  feme  under  age.  95. 
distringas  executed  on  goods  of  feme.   108. 
arrest  in,  on  mesne  process.  I96. 

process  of  execution.  Id.  IO66,  7> 
iiling  common  bail,  or  entering  common  appearance,  in  action  against. 

241. 
declaring  by  the  bye  in,  in  C.  P.  427. 
set  off  in.  7I8. 

plea  of  release  by  baron,  puis  darrein  continuance,  set  aside.  900. 
costs  in.   1166. 
service  of  process  on.   168. 

declaration  in  ejectment.  526. 
seisin  of  baron  jwre  uxoris,  how  pleaded.  445.  (6.) 
warranty  by,  in  fine,  amended.  756. 

whether  liable  to  attachment,  for  not  performing  award.  888,  p. 
residence  of,  on  court  of  requests  act  for  London.  99 1 • 
execution  on   property  oi  feme,  cohabiting  with  defendant  as  his  wife. 

1046.  1050. 
for  husband's  debt,  on  wife's  separate  property.   1026,  7. 
debt  oi  feme,  as  administratrix.  1051. 
scire  facias  by  or  against.   II66,  &c.  1172. 
error  by.  1189.  119 1.  1226.  and  see  tit.  Feme  covert. 
BARONS  of  EXCHEQUER.  36. 
BARRISTER, 

admission  of  attornies'  clerks,  after  being  pupils  to.  63,  4. 
privilege  of,  from  arrest.   195. 
BASTARDY  BOND, 

action  on,  by  whom  brought.  7 •  ih-) 

recovery  on,  against  bankrupt,  for  subsequent  breaches.  206. 
staying  proceedings  in  action  on.  586. 
BATH,  City  of, 

court  of  requests  for.  992,  3. 
BENEFICED  CLERK.  See  tit.  Clergymen. 
BERWICK  upon  TWEED  ; 

direction  of  process  mto.  150. 
changing  venue.  Gb7. 
SLV/ard  oi  venire  facias.  781,2. 
trial.  810.  (c.) 
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BILL, 

in  King's  Bench, 

against  attornies ; 

jurisdiction  of  court,   and  mode  of  proceeding  by.  25. 

34.  75,  6,  7.  86.  143. 
may  be  filed  in  vacation.  25.  322. 
when  and  how  filed,  and  proceedings  thereon.  321,  &c. 
prisoners  in  custody  of  sheriff,  &c.  342,  &c. 
in  custody  of  marshal ; 

what,  and  when  and  how  filed.  356. 
by  same  plaintiff.  Id. 

third  person:   Id.  ^60,  6l. 
in  vacation.  36l. 
persons  upon  bail ;  34,  355. 

when  actually  filed,  and  when  not.  355,  6. 
how  far  considered  as  the  commencement  of  the  action.  356. 
in  Common  Pleas, 
against  attornies ; 

jurisdiction  of  court  by.  35. 
may  be  filed  in  vacation.  25.  323. 
when  and  how  filed,  and  proceedings  thereon.  See  tit. 

yittornies. 
issue  by,  how  made  up  of  a  subsequent  term.  7~5. 
filed,  to  warrant  judgment,  after  error  assigned,  1229,  30. 
warden  of  Fleet,  could  not  formerly  have  been  filed  in  vaca- 
tion. 325. 
on  Stat.  59  Geo.  III.  c.  64.  Id. 
formerly  filed  against  prisoners  in  the  Fleet.  87. 
against  members  of  the  House  of  Commons; 

jurisdiction   by,   and  mode  of  proceeding  on  stat.  12  &  13 
W.  III.  c.  3.  p.  25.  34.  S6,  7.  113.  115.  143. 
when  and  how  liied,  and  proceedings   thereon.   117>  18,  19. 
declaration  in  ejectment  by.  520. 
amendments  of,  or  by.  443.  76^. 
want  of,  aided  by  verdict.  954,  1229. 

error,  after  judgment  by  default,  &c.  1229. 
how  assigned.  1227. 
certiorari  for ;  Id. 

proceedings  on.  Id.  1228. 
BILL  of  COSTS.  See  tit.  Attornies,  and  Costs. 
BILL  of  MIDDLESEX, 

what,  and  why  so  called.    143.  145. 

might  formerly  have  been  sued  out  before  cause  of  action.  143.  356. 
cannot  now  be  sued  out  for  debt  not  due.    144. 
lies  not  against  a  peer,  &c.   115.  143. 
proper  process,  when  defendant  resides  in  Middlesex.  145. 
how  far  considered  as  commencement  of  suit.  24,  5.  143,  4.  356. 
out  of  what  oflice  it  issues.   149. 
signed,  but  not  sealed.  Id. 
common  or  special.  Id.  148. 
has  no  direction,  or  teste.   149. 
how  stated  in  pleading.   130,  51, 
should  not  be  served  out  of  Middlesex.   l68, 
arrest  on  in  London,  irregular.  21 6. 

need  not  be  sued  out  against  casual  ejector,  in  ejectment.  54i4i. 
BILL  of  PAllTICULARS.  See  tit.  Particulars. 
BILLS  of  EXCEPTIONS, 

what,  and  how  they  arise.  910,  &c. 
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BILLS  of  EXCEPTIONS, 
grounds  of.  911' 

in  what  cases  allowable,  and  in  what  not.  Id.  9^2. 
must  be  tendered  at  the  trial.  912. 

abandoned,  on  moving  for  new  trial.  Id.  944. 
forms  of.  912,  13. 
sealing.  913,  14. 

on  writ  of  false  judgment.  913.  (g.) 
waived,  by  bringing  writ  of  error  before  it  is  signed.  9^2. 
proceedings  on ; 

writ  of  error.  913,  14. 

to  confess  or  deny  seal  ;  914. 

on  error  from  K.  B.  in  Ireland.  Id. 
judgment  on.  Id. 
costs  of;  Id. 

on  reversal.   1243,  4. 
BILLS  of  EXCHANGE,  and  PROiMISSORY  NOTES,  &c. 
actions  on ; 
oi  debt.  4. 
by  indorsees  of.  7. 
when  payable  after  sight.   IJ. 

on  demand.  Id. 
limitation  of.  22.  Addend,  to  p.  21. 
arrest  in  ;   164.  170.  178.  1021. 

oi  feme  covert.   197- 
when  barred  by  bankruptcy,  and  when  not.  209' 
affidavit  of  debt  in  :    183,  4.  I97. 

liability  of  bail  on.  293. 
parties  to,  when  allowed  to  be  bail,  and  when  not.  272. 
bail  not  discharged  by  defendant's  receiving.  29^- 
declaring  in,  on  foreign  bill.  431. 

banker's  notes.  667' 
costs  in,  on  attachment  against  sheriff'.  315. 
staying  proceedings  in.  573,  4.  586. 
assessing  damages  in,  without  writ  of  inquiry  :  6I8,  19>  &c. 

notice  must  be  given  of  appointment  for,  in  C.  P.  620. 
venue  cannot  be  changed  in.  653. 
warrant  of  attorney  on,  when  given  for  a  gaming  debt.  594. 
evidence  of,  on  execution  of  inquiry.  629* 
delivering  copies  of.  639.  Addend,  id. 
cannot  be  set  off,  if  indorsed  after  bankruptcy.  719- 
proof  required  for  setting  off.  Id. 
notice  of  indorsement  of.  44-2. 

demand  and  refusal  by  acceptor,  must  be  laid  in  action  against  indorser. 

950. 

notice  to  produce,  need  not  be  given  in  trover.  853. 

bail  in  error  not  required  in  debt  on,  after  judgment  by  default.  1206. 

interest  on,  no  part  of  debt,  but  merely  damages.  922. 

when  allowed  on  error  in  Exchequer  Chamber.  1240,  41. 
BIRMINGHAM;  28. 

court  of  requests  for.  992,  3. 
BLACK  ACT.   119,  &c. 
BLANK  WRITS; 

not  to  be  sealed.  48. 
BOARD  of  Green  Cloth.  2l6,  17- 
BONA  NOTABILIA.  653. 
BONDS; 

when  presumed  to  be  satisfied.   I7,  IS,  19- 

on  Stat.  4  Geo.  III.  c.  33.  analogous  to  recognizance  of  bail  in  error.  114. 

entered  into  by  wrong  names,  how  declared  on.  451. 
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BONDS; 

actions  on ; 

no  statute  of  limitations  in.  17. 
arrrest  in.  173. 

staying  proceedings  in.  586,  T. 
consolidating.  664. 
assessing  damages  in.  922. 
for  performance  of  covenants  ; 

liability  of  surety  on,  after  bankruptcy  of  principal.  210. 
what  are  within  stat.  8  &  9  W.  III.  c.  11.  $  8.  and  what  not.  6.33. 

1160. 
proceedings  on.  See  tit.  Debt  on  Bond,  for  performance  of  covenants, 
of  arbitration,  need  not  be  stamped  as  agreements.  876. 
outstanding,  plea  of.  6^7- 
set  off  by  assignees  of.  718. 
to  king;   IO89. 

proceedings  on.   IO9I,  2. 
from  what  time  lands  are  bound  by.   1097« 
BOOKS, 

of  a  public  nature; 
judicial.  832. 
not  judicial.  Id. 
entries  in,  proof  of.  Id. 
inspection  of.  See  tit.  Inspecting  Books,  6ic. 
of  attornies'  names.  66,  ?• 

rules  delivered  out,  in  ejectment,  5iO,  41. 
ejectments,  at  judges'  chambers.  543.  551. 
warrants  of  attorney,  and  cognovits.  602,  3. 
for  entering  declarations,  in  Exchequer.  457- 

writs  of  ca.  sa.  in  sheriff's  office.  1148.  117Q. 
BOROUGH, 

capital  burgess  of,  when  not  privileged  from  arrest.  200. 
BOROUGH  COURT, 

return  of  proceedings  in.  406.  {h.) 
BOTTOMREE  BOND,  action  on; 

assessing  damages  in,  without  writ  of  inquiry.  6l9- 
bail  in  error  in.   1205. 
BREACHES ; 

negative  or  affirmative.  442,  3. 
how  assigned.  443.740,41, 

on  Stat.  8  &  9  W.  HI.  c.  11.  ^  8.  632,  3.  740,  41. 
BRIBERY, 

actions  for ; 

staying  proceedings  in.  56S,  9- 
consolidating.  664. 
altering  venue  in.  651,  2. 
BRIEF.  899. 

BRINGING  Money  into  Court.  See  tit.  Money. 
BRIXTON,  East  half  hundred  of; 

court  of  requests  for.  99~- 
BROKERS.  Sec  tit.  L'olicy  Brokers. 
BYE  LAWS, 

assumpsit  or  debt  on.  3,  4. 
avowry  or  cognizance  on.  698. 

C. 

CAMBRIDGE, 

claim  of  cognizance  by  university  of.  682,  3,  4,  5. 
CANAL  ACT, 

distress  for  money  due  on,  not  within  stat.  1 1  Geo.  II.  c.  I9.  §  22.  p.  1013, 
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CAPIAS  AD  RESPONDENDUM, 

when  it  lies.   124.  195. 

against  whom  it  does  not  lie.  113.  124.  192,  &c. 
in  King's  Bench ; 
special,   124. 
Common  Pleas; 

quare  clausum  /regit.  See  tit.  Process. 
by  continuance.  Id. 
Exchequer  ; 

of  privilege.  36.  8/.  321. 
alias.  124. 
pluries.  Id. 
testatum.  Id. 
non  omittas.  Id. 
teste  and  return  of.  125.  150. 
amendment  of.  126.  153.  l60. 
bailable.  170,  71. 
not  bailable.   l65,  6. 
common  or  serviceable.  l66.  {h.) 
against  a  peer,  set  aside.  115.195. 
returns  to.  309,  &c. 
on  pone,  or  recordari,  &c.  418. 
CAPIAS  AD  SATISFACIENDUM, 
generally;  1030,  &c.  1065. 

not  expressly  given  by  statute.  1065. 

when  it  lies,  and  when  not.   1065,  6,  7.  1154. 

against  whom  it  lies,  and  whom  not,   1065,  6,  7-  1186,  7. 

lies  not  against  spiritual  persons,  for  non-residence.   1066. 

bail,  in  C.  P.  1066.  1088.  1186. 
to  whom  directed,   IO67. 
form  of.  Id.  IO68. 
for  the  residue.  1059.  IO67. 
signing  and  sealing.   1037.  IO67. 
teste  and  return:  Id.  IO68. 

by  original.  Id. 
indorsement  on,  of  defendant's  place  of  abode  and  addition,  in  K.  B. 

1037. 
amendment  of.  IO68.  1170,  71. 
returns  to.  IO68.  1147,  8. 
testatum.   IO68. 
non  omittas.  Id. 
process  of  outlawry.  128.  IO68. 
clause  of,  in  extent.   1111. 

relief  on,  of  crown  debtor,  by  stat.  57  Geo.  III.  c.  II7.  §  6.  Id.  1112, 

13. 
sheriff's  duty  on,  when  he  receives  debt  and  costs.  1069. 
how  far  considered  as  satisfaction;    Id.  IO7O. 
generally.  Id. 
as  against  co-defendants.  Id. 

third  persons.   IO7O. 
after  defendant's  discharge,  by  privilege  of  parliament.  Id. 
death.  1071'. 

escape  or  rescue.  Id.  1072. 
discharge  on  lords'  act.  390. 
to  charge  bail;  1147,  8. 

fresh  writ  of,  when  necessary.  1147. 
direction.  1148. 
teste  and  return  of,  in  K.  B.  Id. 
C.  P.  Id. 
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CAPIAS  AD  SATISFACIENDUM, 

to  charge  bail  ; 

must  lie  four  days  in  sheriff's  office.   1148,  9.  II 79. 
Sundae/  not  reckoned  as  one  of  them.  Id. 

must  be  entered  in  public  book,  in  sheriff's  office.   1148.  1179* 
filing.   1148. 

cannot  be  sued  out,  or  returned,  pending  error.   1183.  Id.  {d.) 
want  of,  when  and  how  pleadable.  744.  1182,  3. 
against  peers  of  the  realm.   11 9.  1055,  6, 

feme  covert,  on  judgment  against  her.    10(56.  II66. 
for  charging  defendant  in  execution,  in  county  gaol.  367« 
prisoners  on.  See  tit.  Prisoners. 
CAPIAS  pro  fine.  605.  976.  (Ji.) 

si  laicns.   1 135. 
CAPIAS  UTLAGATUM  ; 

general.   131,  2. 
special.   133,  4. 
poundage  on.    1084. 
CAPIAS  in  Withernam.  IO78,  9- 
CAPIATUR, 

want  or  wrong  addition  of,  aided.  97^- 
CARETS,  of  Rolls.  790. 
CARRIERS,  liability  of.  67O.  (0.) 
actions  against  ;  5. 

declarations  in.  448.  67O.  (0.) 
pleas  in.  686. 
CASE, 

actions  upon  ;  4,  &c.  8.  (/.)  51.  432,  3. 
against  sheriffs,  ike.  See  tit.  Sheriffs, 
limitation  of.  14,  15. 
process  in.   124. 
declaration  in :   435.  443,  4,  5. 

variances  between,  and  evidence.  436,  7.  (?.) 
pleas  in.  See  tit.  Pleas  and  Pleading. 
damages  in,  for  emicing  away  s'-rvant.  922. 
judgment  in.  963. 
costs  in.  See  tit.  Costs. 
execution  in.   1030. 
special.  See  tit.  Special  Case. 
CASES,  in  House  of  Lords  ;  1235. 
must  be  signed  by  counsel.  Id. 

number  of,  to  be  delivered,  and  when  and  to  whom.  Id. 
CASH  PAYMENTS, 

restrictions  on,  determined.  570.  (c.) 
CASSETUR  billa,  vel  breve, 

entry  of,  in  K.  B.  730.  737-  963. 

C.  P.  Id. 
declaring  after.  426. 
defendant  not  entitled  to  costs  on.  737* 
CERTAINTY, 

in  pleading.  453,  4.  713.902. 
awards,  882. 
CERTIFICATE, 

of  attornies.  See  tit.  Attornies. 

special  pleaders,  draftsmen  in  equity,  and  conveyancers.  72. 

only  qualifies  members  of  inns  of  court.  73. 
death,  &c.  for  reversing  outlawry.  141. 
bankrupt.  See  tit.  Bankrupt. 
or  copy  of  causes,  from  gaoler,  &c.  3/2. 
of  no  bill  or  declaration  ; 

when  dispensed  with.  Id.  {b.) 
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CERTIFICATE, 

of  cause  shewn,  on  rule  for  judgment  on  nul  tiel  record,  in  C.  P.  805. 
probable  cause  of  seizure,  in  actions,  &c.  relating  to  customs  or  excise. 

923.  1005. 
alleging  diminution,  &c.  in  House  of  Lords.  1228. 
for  costs ; 

on  43  Eliz.  c.  6.  p.  711.  987,  8. 

in  what  actions  granted.   987,  8. 

7  Jac.  I.  c.  5.  p.  1026. 

22  &  23  Car.  II.  c.  9.  p.  997,  &c. 

8  &  9  rr.  III.  c.  11.  $  1.  p.  1023. 

§  4.  p.  1001.  1003,  4. 
4  &  5  Ann.  c.  l6.  j  5.  p.  712. 
24  Geo.  II.  c.  18.  §  1.   p.  844. 
^Fe/c/i  judicature  act.   1004,  5. 
CERTIFYING  RECORD.  See  tit.  Error. 
CERTIORARI, 
what.  398. 
nature  of.  403, 

out  of  what  court  it  issues.  398,  9«  804. 
when  it  lies ;  398,  &c.  403,  4.  685.  1188.  Addend,  to  p.  403. 
before  judgment.  35.  399,  400. 
after  judgment.  401,2. 
in  criminal  cases,  and  when  not.  400,  401. 
to  remove  ejectment  from  inferior  court.  403. 
lies  not  to  remove  record  from  Durham,  for  rendering  bail.  288.  402. 
affidavit  for  rule  nisi  for,  how  entitled.  Addend,  to  p.  401.  499. 
to  what  court.  399,  400. 
direction.  402. 
form  of.  Id.  403. 
teste  and  return  of.  403. 
stamp  on.  402. 

quashing  and  superseding.  403. 
effect  of.   404. 
receipt  and  allowance  of :  Id, 

in  what  stage  of  the  cause.  Id.  405. 
in  causes  under ^re  pounds.  405,  6. 

fifteen  pounds.  401.  406. 
return  of  proceedings  in  borough  court.  406.  {k.) 

INlayor's  court  of  London.  Id. 
Great  Sessions.  Id. 
that  defendant  was  taken,  &c.  on  plaint  levied  in  sheriff's  court  of 

London.  407.  (/».) 
when  and  how  made.  406. 
to  what  officer.   12 16. 
effect  of  filing.  412. 
bail  on  ;  407,  8. 

when  and  how  put  in,  excepted  to,  and  justified.  408,  &c. 
procedendo  ; 

what,  and  when  it  lies.  410,  &c. 

cannot  be  granted,  after  return  filed;  412. 

cause  remanded.  Id. 
declaration  on  ;  Id.  413. 

de  novo.  Id. 
and  mittimus  ;  399.  804.  977, 
what.  804. 

when  record  must  be  certified,  or  only  tenor.  Id. 
form  oi  scire  facias,  after  removal  by.  401.  1158. 
execution  on  removal  by,  out  of  what  court.  1032. 
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CERTIORARI, 

in  error;   1198. 

praecipe  for.  1227. 

by  plaintiff,  to  verify  his  errors.   1224.  (6.)  1227,  &c.  1229,  30, 
by  defendant,  to  disprove  them.  104.  770.  71.  1229,  30,  31. 
by  court,  for  their  own  information.    1232. 
CESSET  EXECUTIO.  927-  1153. 
CESSET  PROCESSUS.  See  tit.  Stet  Processus. 
CESTUI  ywe  TRUST; 

money  due  to  or  from,  may  be  set  off.  718,  19- 
execution  against  lands,  &c.  of.  1075,  6. 
CHALLENGE  of  Jurors  ;  See  tit.  Jmy. 

over-ruling,  ground  for  bill  of  exceptions.  91L 

disallowing  no  ground  for  new  trial,  but  for  venire  de  novo.  906.  ^^7' 
CHAMPERTY, 
what.  326. 
CHANCERY, 

six  clerks  of,  and  cursitors,  &c.  excepted  out  of  stat.  22  Geo.  II.  c.  46. 

p.  56. 
affidavits  in,  of  execution  of  articles  of  clerkship.  57.  («?.) 
solicitor  in,  may  practise  on  equity  side  of  Exchequer.  68. 

on  equity  side  of  Exchequer,  cannot  as  such  practise  in.  Id. 
bound  to  proceed  in  cause,  89. 

declining  to  act,  has  no  lien  for  costs,  upon  a  fund  in  court.  Id. 
attorney  of  K.  B.  though  not  a  solicitor  in,  may  sue  out  commission  of 

bankrupt.  Addend,  to  p.  68. 
costs  in,  when  proveable  under  commission  of  bankrupt.  207- 

taxation  of.  331,  2. 
subpoena  in  ;   155. 

service  of.  Id. 
process  out  of,  not  within  stat.  23  Hen.  VI.  c.  9.  220.  (c?.) 
bail  on  attachment  in.    220,  21. 
sixty  clerks  in,  may  be  bail.  246. 

effect  of  injunctions  in.  465,  6.  1156.  and  see  tit.  Injunctions, 
hearing  counsel,  on  cause  sent  out  of,  in  C.  P.  513. 
bill  in,  no  foundation  for  staying  proceedings.  572. 
exemplifications  in.  850. 
office  copies  of  depositions  in.  851. 
proceedings  in.  Id. 
court  of,  trial  of  issues  directed  by.  813. 

not  within  stat.  9  &  10  W.  III.  c.  15.  §  1.  875. 
application  for  new  trial,  on  feigned  issue,  directed  by.  944. 
evidence  of  verdict  thereon.  977' 
sequestrations  in.  See  tit.  Sequestration. 
CHAPEL-WARDENS, 

service  of  declaration  in  ejectment,  on.  528. 
CHARTER-PARTY, 

affidavit  of  debt  on.  Addend,  to  p.  185. 
venue  cannot  be  changed  in  action  on.  653. 
CHATTELS  REAL, 

may  be  extended  or  sold,  on  elegit.  1075. 

extent.   1098,  9- 
from  what  time  bound  on  extent.  1099* 
CHIEF  USHER  and  CRIER,  of  K.  B.  46. 

PROCLAMATOR,  in  C.  P.  47. 
CHIROGRAPH, 

of  fine,  when  evidence  and  when  not.  851, 
CHOSE  IN  ACTION, 

actions  by  assignees  of.  7. 
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CHRISTIAN  NAMES;  431.  75S. 

initials,  or  omission  of,  in  process,  &c.  146.  \60.  301.  6%%.  Addend,  to 

p.  146. 
CHURCHWARDENS, 

service  of  declaration  in  ejectment  on.  528. 
CHURCHWARDENS  and  OVERSEERS, 

entitled  to  protection  of  stat.  24  Geo.  II.  c.  44.  §  6.  p.  32. 
actions  by,  on  stat.  59  Geo.  III.  c.  12.  ^  17-  Addeiid.  to  p.  7.  {k) 
CINQUE  PORTS.   150.  680.  1192. 
CIRCUITS;  102. 

commissions  of  judges  on.  38. 

opening.  Id.  39- 
officers  of.  53. 
CIRCUITY  of  ACTION.  9- 
CLAIMING  CONUSANCE.  See  lit.  Conusance. 
CLAUSUM  FREGIT.  See  tit.  Original  Writ,  and  Process. 
CLERGYMEN; 
arrest  of.  217- 

proceedings  against.  1063,  4. 
CLERK  of  DECLARATIONS  ; 

his  duty,  &c.  322.  {k.) 
CLERK  of  JUDGMENTS, 

books  of.  852.  856. 
CLERK  of  PEACE, 

cannot  act  as  attorney.  7^. 
CLERK  of  PLEAS,  in  Exchequer.  52. 
CLERKS  of  ATTORNIES.  See  tit.  Attornies. 
COGNIZANCE.  See  tit.  Replevin. 
COGNOVIT  ACTIONEM, 
what.  606,  7. 
objects  of.  6o6. 
when  and  how  given  ;  Id.  607- 
before  declaration.  6o6. 

process  sued  out  in  Exchequer.  Id.  607. 
after  declaration,  and  before  plea.  607. 
after  pica  ;  606,  7- 

relictd  verijicatione :  606. 

withdrawing  plea  on.  607. 
upon  terms.  Id. 
form  of.  Id. 
stamping.  Id. 
when  given  by  attorney.  609- 

prisoner,  in  custody  of  sheriff's  officer,  on  mesne  process. 

597.  607. 
marshal.  Id. 
tenant  in  ejectment,  to  prejudice  of  landlord.  6O8.  732. 
of  the  whole,  or  part  of  cause  of  action.  607. 

or  copy,  and  affidavit,  &c.,  to  be  filed   with  clerk  of  dockets,  in  K.  B. 

608. 
consequence  of  omission,  in  case  of  bankruptcy.  Id. 

defeazance  on,  to  be  written  on  same  paper  or  parchment,  before  filing.  Id. 
proceedings  on.  607,  8,  9- 
entry  of  satisfaction,  on.  603.  1085.  (Jt.) 
waiver  of  irregularity.  243.  609-  6l4. 

when  it  operates  as  a  discharge  of  bail,  and  when  not.  293,  4.  301.  305. 

1147. 
sheriff.  315,  16. 
discharged,  by  defendant's  bankruptcy  and  certificate.    206.  609. 
costs  on,  after  argument  of  special  case,  and  new  trial  ordered.  931.  9^7. 
no  bar  to  writ  of  error,  unless  so  expressed.  1189. 
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COLLIERIES, 

action  against  hundred,  for  destroying,  or  damaging  engines,  for  working. 

122. 
COLOUR,  in  pleading  ;  705,  6. 
express.  705. 
implied.  Id. 

want  of,  aided  by  statute  of  jeofails.  955. 
COMMISSIONS, 

of  judges,  upon  their  circuits;  38. 
opening.  Id.  39. 
bankrupt.  See  tit.  Bankrupt. 
rebellion,  in  Exchequer.   156. 
for  taking  affidavits  ;  502. 

stamp  duty  on.  179-  (^0 
recognizances  of  bail ;  249. 
stamp  duty  on.  Id.  (d.) 

to  be  granted  only  to  certificated  attornies  or  solicitors, 

497.  Addend,  id. 
examining  witnesses  abroad.  831,  2.  86O,  &c. 
trial  of  cause  at  the  assizes,  in  Exchequer,  869i  70. 
finding  simple  contract  debts  to  crown.   1092,3.  1110,  11. 
del  credere.  717,  18. 
COMMISSIONERS, 

upon  circuits ;  38,  9> 

opening  their  commissions.  Id. 
of  bankrupt.  See  tit.  Bankrupt. 
land  tax  ; 

distress  for  fine  imposed  by.  572.  (c  ) 
lottery.  647. 

stamp  office.  74,  5.  494.  641. 
for  auditing  public  accounts,  «S:c. ; 

bringing  witnesses  before,  when  in  custody.  859* 
taking  affidavits.    179-  242.  497,  8.  550.  Addend,  to  p.  497. 
recognizances  of  bail ;  249,  &c. 
bail  book  of,  258. 
scire  facias  on.   1 175. 
affidavit  sworn  before,  how  entitled.  498. 
examining  witnesses,  on  interrogatories.  86O,  6I. 
under  inclosure  acts,  &c.  873.  897. 
COMMITMENT;  287.  368,  &c. 
on  habeas  corpus  :  353,  4. 
evidence  of.  Id. 

when  matter  of  record,  and  when  not.  354. 
entry  of.  368. 
for  contempt  in  face  of  court.    486. 

in  execution  for  penalties,  on  Goldsmiths'  company's  act.   1034. 
COMMITTITUR, 

on  render,  in  K.  B.  292. 
COMMITTITUR  PIECE.  36S. 
filing  and  entering.  Id. 

not  necessary,  on  commitment  under  Habeas  Corpus.  Id.  369. 
COMMON, 

right  of,  how  stated.  447. 
justification  under  right  of.  698. 
COMMONERS, 

avowry  or  cognizance  by.  Id. 
pleas  in  bar  by.   Id. 
COMMON  PLEAS, 

jurisdiction  of,  in  personal  aetious«  34|  5» 
officers  of.  40,  ^c. 
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COMMON  PLEAS, 

means  of  commencing  actions  in.   86,  7. 
error  from.  1192. 

to,  lies  not  from  inferior  courts.  Id. 
COMMON  PLEAS  at  LANCASTER, 
teste  of  original  writ  in.   103. 
assignment  of  bail  bond  in.  298,  (/.) 
removal  of  causes  into  :    400".  124.7. 

recognizance  on.  Id. 
direction  of  writ  of  error  to.   1197. 
false  judgment  in.  1247. 
statute  of  jeofails  extended  to.  298. 
COMMON  RECOVERY.  See  tit.  Recovery. 
COMMON  ROLLS,  in  C.  P.  786. 

Exchequer.  787. 
COMPERUIT  ad  diem, 
plea  of;    311.  318. 

striking  recognizance  of  bail  off  the  file  on.  318. 
need  not  be  signed,  in  K.  B.  724. 
C.  P.  725. 
must  be  delivered,  in  K.  B.  724. 
issue  on,  by  whom  made  up.  773,  4. 
COMPOSITION, 

deed  of,  when  sufficient  or  not  to  avoid  bankrupt's  certificate.  Il60,  6l,2. 
COMPOUNDING  penal  ACTIONS:  603. 
in  what  cases  allowed.    Id. 
in  what  not.  6'04. 

application  for,  must  be  made  in  hank,  and  not  at  nisi  prius.  Id. 
consent  of  crown,  when  necessary.   Id. 
motion  and  rule  for,  when  and  how  made,  in  K.  B.    493.  604. 

C.  P.  7^/. 
proceedings  thereon.  603. 
costs  on.  604,  3. 
composition  money ; 

king's  part  of,  to  whom  paid.  605. 

how  recovered,  on  informations.   Id. 
attachment  for  non-payment  of.  Id. 
order  for,  conclusive.  Id. 
COMPULSIVE  CLAUSES,  in  Lords'  act.  387,  &c. 

rule  or  order  on  defendant,  without  his  consent.  494.  639, 

40,  41. 
CONCILIUM.  See  tit.  Demurrers,  and  Error. 
CONCLUSION  to  Declaration.  See  tit.  Declaration. 
CONCORD, 

of  fine  amended.  757,  8. 

supplied,  when  lost.   Id. 
CONDITIONS,  precedent ;  438,  &c. 

plea  of  non-performance  of.  695. 
subsequent.  438,  9» 
CONFESSION, 

of  lease  and  entry  only,  in  ejectment.  518.  547,  S. 
judgments  by.  See  tit.  Judgments. 
and  avoidance.  See  tit.  Vleas  and  Pleading. 
without  avoidance  :  951. 

proceedings  on.  Id.  952. 
CONSENT, 

rules  by.  49 1. 
CONSENT  RULE, 

in  K.  B.  518.  545,  &c. 

C.  P.  490.  5i5,  &c.  Addend,  to  p.  547. 
4  R 
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CONSIDERATION, 

express,  or  implied.  436. 
executed,  or  executory.  437. 
when  good.  Id.  438. 
CONSOLIDATION, 

of  actions,  in  general.  664. 

on  policies  of  insurance  ;  See  tit.  Policy  of  Insurance. 
motion  and  rule  for,  in  K.  B.  494.  664,  5. 
judges  order  for,  in  C.  P.  665. 
informations  in  nature  of  quo  warranto  not  allowed.  664. 
ejectments.  666. 
CONSOLIDATION  RULE.  See  t\t.  Policy  of  Insurance. 
CONSTABLES  and  HEAD  BOROUGHS, 
demand  of  copy  of  warrant  from.  31,  &c. 
actions  against ;    Id. 
limitation  of.  19,  20. 
venue  in.  432,  3. 
pleas  in.  704,  3. 
costs  in.  923,  4.  1006.  1025. 
attornies  not  liable  to  be  chosen.  77' 
CONSUL, 

not  privileged  from  arrest.   193.  ■ 

CONSULTATION,  writ  of,  1 

in  prohibition,  for  not  verifying  suggestion  in  six  months.  982,  3» 
CONTEMPT,  : 

attachment  for,  not  in  general  bailable.  220.  487.  ' 

in  face  of  court,  proceeding  on.  486. 
in  addressing  jury,  fining  defendant  for.  909. 
attachment  for; 

not  in  general  bailable.  220.  487. 
proceedings  on.  487,  8,  9- 
prisoner  in  custody  for,  not  in  general  entitled  to  rules  of  prison.  377' 

Addend,  id. 
CONTEMPTUOUS  WORDS.  See  tit.  Attachment. 
CONTINGENT  DAMAGES.  See  tit.  Damages. 
CONTINUANCE, 

capias  by,  in  C.  P.  See  tit.  Process. 
of  process;  I61,  2.  732. 

before  declaration.  732. 

after  declaration,  and  before  issue.  Id. 

issue,  and  before  verdict.  Id.  964,  5. 
verdict  or  demurrer.  732. 
judgment  by  default.  Id. 
in  error.  1233. 
entry  of;  I6I,  2.-4135. 

n\ay  be  made  at  any  time.  732,  3.  1219- 
certiorari  for,  how  directed.   1227.  (k.) 
want  of,  when  aided  or  cured.  733. 
may  be  added,  after  judgment  in  penal  action.  Id. 
of  notice  of  inquiry.  See  tit.  Inquiry. 

trial.   See  tit.  Trials. 
pleading  after  last.  See  tit.  Picas  and  Pleading. 
CONTINUANCE  DAY.  278. 
CONTRACTS, 

by  parol.  436. 
in  writing  :   Id. 

by  deed,  under  seal.   Id.  437- 
agreement,  without  seal.  436. 
express  or  implied.  2,  3.  437- 
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CONTRACTS, 

present  or  future.  436. 
actions  upon  ;   1,  &c. 

by  and  against  whom  brought.  6,  7. 
limitation  of.   14,  15. 
how  stated  in  declaration.  437- 

special,  admitted  by  bringing  money  into  court.  676,  7. 
CONTRIBUTION, 

action  for.  927.  (b.) 
CONTUMACE  CAPIENDO, 

writ  of.  377.  (a.)  Addend,  id. 
CONVEYANCERS, 

stamp  duty  on  certificates  of.  72. 
not  allowed  to  be  bail.  246. 

take  affidavits.  497*  Addend,  id. 
CONVICTION, 

plea  of  former.  6^6. 

damages  and  costs,  in  actions  against  justices,  after  quashing.  924.  IOO6. 
new  trial  after.  938.  942,  3. 
CONVOCATION,  Members  of.  195. 
CONUSANCE, 
what.  681. 

in  what  cases  it  may  be  claimed.  682. 
by  whom.    Id.  683,  4. 

cannot  be  claimed  in  Exchequer  of  Pleas.  TJf.  682. 
when  and  how  claimed.  468.  682,  3,  4,  5. 
proceedings  after.  413. 
COPARCENERS, 

demise  by,  how  laid  in  ejectment.  521. 
confession  by,  of  lease  and  entry  only.  518.  547,  8. 
COPY  of  Causes.  372. 

process.  See  tit.  Process. 

declaration.  See  tit.  Declaration,  and  Ejectment. 

records,  &c. 

under  seal.  850. 
not  under  seal.  Id.  851. 
deeds,  &c.  on  oyer.  635. 

for  the  purpose  of  declaring  thereon.  494.  641 . 
if  there  be  only  one  part.  640. 
when  one  part  is  lost.  Id. 
grantor  of  annuity  entitled  to.  639- 
written  instruments  ;  638,  9- 

in  what  cases  formerly  demandable.  Id. 
at  present:  Id. 
in  actions  on  bills  of  exchange,  and  promissory 
notes.  Addend,  to  p.  639. 
policies  of  assurance  :  639. 

what  a  sufficient  compliance 

with  the  order.  Id. 

in  other  cases.  Id. 

when  action  is  founded  on  written  instrument.  Id. 

defendant  is  in  nature  of  a  trustee,  &c.  Id. 

640,41. 
in  what  cases  not  demandable.  641, 
books,  &c.  646,  &c. 
examinations  before  justices,  &c.  647. 
record  of  acquittal.  Id. 
copy  of,  not  evidence.  851. 
COPYHOLD  lands,  not  bound  by  judgment.  968. 
within  register  acts.-  975. 
4  r2 
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COPYHOLD  lands,  not  extendible  on  elegit.  1075. 

tenant,  rule  for  his  inspecting  court  rolls.  492.  Id.  (A.)  649'» 
title,  how  stated  in  pleading.  443.  (5.) 
COPYHOLDER, 

in  right  of  his  wife,  not  allowed  to  be  bail.  246. 
custom  or  prescription  by,  for  common,  &c.  446.  (rf.) 
CORONER, 

direction  to,  of  mesne  process.  149- 

jury  process.  839,  40. 
CORPORATION, 

must  be  sued  by  original.  25.  34.  86.  97-  100.  109.  143^ 
process  against.  J  19- 
must  appear  by  attorney.  87,  8.  106. 
what  they  may  do,  without  their  common  seal.   88.  («.) 
note  of  appearance  for.   1  ]  9.  (^.) 
not  entitled  to  essoin.  106. 
members  of,  not  subject  to  arrest.  195. 
beginning  of  declaration  against.  119.  (^0 
seisin  of,  how  stated  in  pleading.  445.  (6.) 
claim  of,  by  custom  or  prescription.  446.  (rf.) 
note  by,  on  Lords*  act.  3S6. 

pleas  in  quo  warranto,  against  members  of.  708,  9^ 
CORPORATION  BOOKS,  852. 

inspecting.  648,  9- 
COSINAGE,  damages  on  writ  of.  921. 
COSTS, 
what: 

parcel  of  damages.  979- 
as  between  party  and  party  ; 

de  incrementOy  origin  of.  Id. 
in  abatement ; 

on  issue  in  fact.  694.  996. 
law.  694.  1019. 
cassetur  billa,  vel  breve.  7S7. 
in  scire  facias,  1186. 
interlocutory  ;  979- 

payable  by  attornies,  for  improper  conduct.  81.  763. 
on  proceeding  by  original,  in  K.  B.   98. 
writs  of  (/i«^nn^a*.  107.  117' 
reversing  outlawry.  140. 
discharging  married  women.  197,  8. 
soldiers.  202,  3. 
insolvent  debtors.  211,  12. 
Stat.  43  Geo.  III.  c.  46.  §  2.  p.  226,  7,  8. 
staying  or  setting  aside  proceedings  on  bail  bond.  284.  302, 

3,  &c.  587. 
rendering  principal,  by  bail  above.  282.  291.  306. 
attachment  against  sheriff,  in  action  against  acceptor  of  bill. 

315. 
setting  aside  attachment  against  sheriff,  after  render.  313. 
motions  :  555.  508,  &c. 

when  rule  is  made  absolute.  508,  9*  555. 

discharged.  500.  509. 
in  Exchequer.  497. 
setting  aside  proceedings,  for  irregularity  ;   564. 

need  not  be  paid,  before  commencement  of  fresh  action.  584. 
staying  proceedings  ;  564.  577.  5^5,  6.  1149,  50. 
on  payment  of  debt  and  costs  :  585,  6. 

when  not  allowed.  585. 
in  debt  on  recognizance.  587. 
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COSTS, 

interlocutory ; 

on  staying  proceedings ; 

in  ejectment,  for  non-payment  of  rent.  589,  90. 
by  mortgagee.  590,  91' 
striking  out  superfluous  counts,  &c.  667- 
bringing  money  into  court.  666.  672,  3,  4.  677,  &c. 
discontinuance.  733,  4,  5.  946,  7.  IOI7,  18.  1026. 
amendments ;  644,  5.  763,  &c.  766. 
of  writs  of  error.  1218. 
after  error.  77 1,  2.  1229. 
reference  to  arbitration.  878,  9.  883,  &c.  994.  1020. 
discharging  rule  to  set  aside  award.  898. 
remanet.  818.  886,  7- 
withdrawing  juror.  678,  9-  910. 
repleader.  952,  3. 
venire  de  novo.  954. 

applying  for  costs,  on  stat.  43  Geo.  III.  c.  46.  §  3.  p.  1021. 
quashing  writs  of  scire  facias,  in  K.  B.  982.  1 176. 

C.  P.  Id. 
error.  12 19. 
suing  out  original  writ,  after  error.  1229- 
©f  writ,  &c.  deposit  to  answer.  225,  6,  7,  8. 
opposing  bail,  in  K.  B.  273. 

C.  P.  Id. 
declaration,  when  allowed  on  staying  proceedings.  459. 
«ham  pleas.  6l2. 
counsel,  on  inquiry.  628. 
petitioning  creditor  for  commission.  331,  2. 
proving  his  debt,  &c.  after  notice,  on  stat.  49  Geo.  III.  c.  121. 

§  10.   p.  721,  2. 
solicitor  to  commission.  332. 

application  for  judgment  as  in  case  of  nonsuit,  in  C.  P.  830, 

31. 
special  jury.  844.885,6. 
witnesses;  734.  820.  856.  86I.  (c.)  864,  5,  6. 

examining  on  interrogatories.  863. 
arbitrators.  8S6. 

trials  at  bar,  when  plaintiff  is  poor.  808, 
bill  of  exceptions.  913,  14. 
new  trials  ;  945,  &c. 

in  Common  Pleas.  644.  947>  8. 
Exchequer.  644,  5.  946.  948. 
after  special  case.  931. 
how  to  proceed  for  non-payment  of.  948. 
for  not  declaring,  after  reversal  of  outlawry,  in  C.  P.  42^. 
proceeding  to  trial : 

generally.  490.  818,  &c. 
in  King's  Bench.  8I9,  20. 
Common  Pleas.  Id. 
Exchequer.  820. 
criminal  cases.  819. 
quo  warranto.  Id. 
by  proviso.  822. 
executing  inquiry :  49O,  91- 629. 
motion  for.  629. 
final;  979- 
for  plaintiff: 
at  common  law.  Id, 
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COSTS, 
final, 

for  plaintiflF; 

by  statute  of  Gloucester :  979,  80. 

Avhen  double  or  treble  damages  are  given,  or  a  certain  penalty^ 

by  subsequent  statute.  Id. 
when  single  damages  are  given,  by  subsequent  statute.  980,  81 . 
restrained,  by  43  Eliz.  c.  6.  pp.  987>  8. 
court  of  request  acts, 

for  London.  989,  &c.  993,  &c. 
Soutkwark.  992,  &c. 
Westminster.  Id. 
Middlesex.  Id. 
Tower  Hamlets.  Id. 
Blackheath,  Bromley,  and  Beckenham, 

S/x.  Id, 
Birmingham.  Id. 
Sandwich,  and  Ramsgate,  Sfc.  Id. 
Manchester.  Id. 
Bath,  Sfc.  Id. 
exceptions  out  of.  Id. 

when  and  how  taken  advantage  of.  99^>  ^^ 
on  reference  to  arbitration.  884.  99^' 

21  Jac.  I.  c.  l6.  in  actions  for  words.  997. 

22  &  23  Car.  II.  c.  9.  in  trespass.  997,  &c. 
13  Geo.  III.  c.  51.  in  Wales.   1004,  5. 

28  Geo.  III.  c.  37.  §  24.  in  actions  against  officers  cf 
customs  or  excise.  923.  1005. 
43  Geo.  111.  c.  46.  §  3.  when  plaintiff  does  not  re- 
cover sum  sworn  to,  &c.  173.  496.  IO17,  18. 

1019,  20,  21. 

43  Geo.  III.  c.  46.  §  4.  in  debt  on  judgment.  1005, 6. 

c.  141.  in  actions  against  Justices.  923, 

4.  1006. 
extended,  by  4  &  5  W.  &  M.  c.  23.  p.  1003. 
8  &  9  ?r.  III.  c.  11.  Id.  1004. 
in  inferior  courts  :  326.  997-  1002,  3. 
on  removal  by  habeas  corpus.  414. 
for  defendant ; 

at  common  law.  979'  1012. 

by  statute  oi  Marleberge.  1012. 

on  nonsuit,  or  verdict;  722.  1014.  1017. 

when  proveable  under  commission.  206,  7. 
judgment  as  in  case  of  a  nonsuit ; 

by  Stat.  14  Geo.  II.  c.  17  :  822,  3.  830. 

when  not  allowed.  830.  1015, 
for  not  proceeding  to  trial,  allowed  in  C.  P.  and  Exchequer, 
on  discharging  rule  for.  8I9,  20.  830. 
aliter,  in  K.  B.  8I9.  830. 
of  application  for.  830,31. 
discontinuance.  733,  4,  5.  10 17,  18.  1026. 
nolle  prosequi.  735,6.  IOI7,  18. 
nonpros;  419.  464.  1015.  1017- 

in  error.  1217.  1224,  5.  1243,  4. 
demurrer.   706.  712.  983.  1008.  IOI9. 
^c/c^  judicature  act.   1004,5. 
when  plaintiff  does  not  recover  sum  sworn  to,  &c.  173.  496.  101 7, 

18.1019,20,21. 
judgment  for  plaintiff  is  reversed  on  error.  1238. 
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COSTS, 
final ; 

of  double  pleading.  71O,  &c. 

on  several  counts,  when  plaintiff  succeeds  on  one  of  them.  948.  IOO6. 

1008.  1010,  11. 
pleas  of  justification.   IOO6,  &c.  1009,  10,  II. 
issues,  on  inclosure  act.  10 II,  12. 
when  there  are  several  defendants.  1018.  1022,  3. 
in  actions  real :  980. 

writ  of  right ;  830. 

of  ward.   1012. 
mixed : 

dower  unde  nihil  habet.  979' 
ejectment.  See  tit.  Ejectment, 
quare  impedit.  980,  81. 
waste.  980. 
in  personal  actions ; 

upon  contracts : 

account.   1014. 

assumpsit;  979-  989-998.  IOO7,  8.  1017- 
against  several  defendants.   1018. 
on  feigned  issues.  1023,  4. 
covenant.  979- 99^-  1014. 
debt; 

for  plaintiff :  979-998. 
on  bond.   1021. 

judgment.  494.  IOO6,  7. 
for  rent.  993. 

penalties;  979,  80.  1021,  2.  1024. 
on  game  laws.   1024. 
for  not  setting  out  tithes.  980,  81. 
on  compounding  them.  604. 
for  defendant:   1004,  5.  1014. 

on   court  of  conscience  acts.  884.  989>  &c. 

992,  &c. 
not  within  stat.  22  &  23  Car.  II.  c.  9.  p-  998. 
scire  facias  ; 

on  stat.  of  Gloucester.  980.  982.  1185. 

8  &  9  W.  III.  c.  11.  pp.  981.  1 160. 1185,  6. 
cases  not  within  the  latter  statute.  1186. 
quashing  writs  of.  982.  I166. 
to  repeal  letters  patent.  982. 
in  error.  1223. 
for  wrongs : 

case  ;  979.  988.  1004,  5.  1014.  1023. 
for  crim.  con.  5.  (a.)  712.  998. 

defamation.  997-  1004,  5. 
in  trover.    979-  998.  IOO7.  1014,  15.  1023. 
detinue.  1014. 

respecting  distresses.  980.  1013.  1025. 
replevin ; 

for  plaintiff.  979-  1009,  10. 
defendant;  1013,  14. 

on  a  distress  for  poors'  rates.  1024. 
of  double  pleading.  706.  712. 
against  several  defendants.  1023. 
trespass ;  979-  997,  8,  &c.  1007.  1023,  4. 
and  assault.  997,  8.  1000,  1.  1023. 

battery.  979-  987,  8,  9-  998.  1000.  1004. 
false  imprisonment.  988,  9-  998.  1023. 
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COSTS,  '  """' 

final ; 

in  personal  actions ; 
for  trespass ; 

and  forcible  entry.  1024. 
for  plaintiff;  884.  979- 997,  &c. 
how  restrained.  997»  &c. 
against  inferior  tradesmen,  &c.  1003- 
when  wilful  or  malicious.  Id.  1004. 
on  several  counts.  1006,  &c. 
for  defendant ; 

on  5  R.  II.   1014. 

Welch  judicature  act.  1004,  5. 
of  double  pleading-  710,  &c. 
on  new  assignment.   1002.  1009,  10. 
against  several  defendants;  1018. 1022,  &c.  1028,9. 
on  joint  plea  of  not  guilty,  when  one  is 
acquitted.  1023. 
not  allowed,  unless  plaintiff  is  entitled  to  judgment  on  the  whole 

record.  1012. 
on  arrest  of  judgment.   1022. 
in  error;  1012,  13.  1239,  40. 

for  plaintiff  in  original  action  :  1239,  40. 

on  affirming  judgment  in  House  of  Lords :   1243. 
double.  Id. 
defendant.  Id.  1244. 
not  allowed  on  reversal.  1244. 
bail  in  action,  not  liable  to.  282. 
false  judgment.  1248. 
prohibition.  980.  982,  3,  4. 
mandamus.  980.  984,  5,  6. 
quo  warranto.  81 9.  980.  984.  986,  7- 
on  extents;  1122.  1130,  31. 

when  taxable.    330.  1131.  Addend,  to  p.  330., 
in  actions  by  paupers.  94. 

assignee  of  insolvent  debtor.   I0l6. 

attorney,  for  bill  of  costs,  within  stat.  43  Geo.  III.  c.  46. 

§  3.  1020. 
against  bail.  282,  3.  291,  2.  302,  3. 
bankrupts.  206,  7. 
seamen  and  soldiers.  201,  2,  3. 
officers  of  excise,  and  customs.  923.  1005.  1025. 
justices,  and  constables,  &c.  923,  4.  1006.  1025. 
by  or  against  infants.  Q6.  578.  580. 
baron  and  feme.   11 66. 

executors  and  administrators.  See  tit.  Executors  and 

Administrators. 
double  or  treble,  what :   1024,  5, 

when  recoverable  in  prohibition.  983. 
by  plaintiff.  1024,  5. 

defendant;  990.  992.  1025,  6. 
in  replevin.  1013.  1025. 
ejectment.  1025. 
how  recovered.  Id. 
judgment  for,  how  entered.  1026. 
suggestions  for.  See  tit.  Suggestions. 
certificates  for.  See  tit.  Certijicate. 
rule  to  be  present  at  taxing,  in  K.  B.  490.  1027- 

C.  P.  Id. 
after  special  verdict.  92P. 
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COSTS, 
final; 

taxation  of.  Sec  tit.  Altornies. 
on  judgment  by  default : 
final.  6\6. 
interlocutory,  in  K.  B.  629,  30. 

C.  P.  616.  629,  30. 
discontinuance  ;  734. 

to  what  time  it  relates.  Addend,  to  p.  735. 
demurrer.  799- 
?F^e/c^  judicature  act.  1005. 
verdict,  &c. :  929.  962,  &c.  1024,  &c. 
affidavit  of  increased  costs.  1026,  7- 
rule  for  new  trial.  948. 
and  signing  final  judgment,  contemporaneous  acts.  9^2. 
reviewing :   1027- 
affidavit  for.  Id. 
setting  off  against  costs,  &c.  340,  41.  884,  5.  1028,  9- 
judgment  reversed  for.  1238. 

demand  of,  when  barred  by  bankrupt's  certificate.  205,  6. 
means  of  recovering ; 

under  commission  of  bankrupt.  206,  7« 
by  action,  or  execution  :   1027. 

arrest  not  allowed  for.    177,  8. 
by  attachment:  484,  5.  1027- 

rule  for,  absolute  in  first  instance.  486,  7-  1028. 

may  be  moved  for  the  last  day  of  term.  502.  1028. 
on  nonpros,  &c.  in  Exchequer.  1028, 
proceeding  in  action  for  non-payment  of.  339,  40.  677-  {/>) 
requiring  security  for.  578,  &c. 

payment  of,  in  former  action.  582,  3. 
in  equity.  379.  583. 
on  indictment,  award  of.   886. 
as  between  attorney  and  client.  See  tit.  Attornies. 
COVENANT, 

to  pay  money  by  instalments,  when  not  discharged  by  bankruptcy.  208, 

9,  10. 
action  of;  3.  9,  10.  99-  431.  877- 
not  within  statute  of  limitations.   15. 
process  in.  105,  &c. 
arrest  in.  17O,  71. 
declaration  in  :   435. 

variances  between,  and  evidence.  436,  7-  (^0 
staying  proceedings,  on  payment  of  what  is  due.  586. 
assessing  damages,  without  writ  of  inquiry  :  617,  18,  &c. 

when  not  allowed.  6l9« 
particulars  of  demand  in.  643. 
changing  venue  in.  653.  Addend,  id. 
bringing  money  into  court.  669.  67 1;  2. 
no  general  issue  in.  720. 
pleas  in  ;  See  tit.  Pleas  and  Pleading. 
of  tender.  700. 
when  to  be  delivered.  724. 
notice  of  set  off  cannot  be  given  in,  with  non  est  factum,  720. 
issues  in,  by  whom  made  up.  773,  4. 
damages  in  action  on  charter-party.  922. 

in,  when  some  defendants  are  acquitted.  926. 
judgment  in.  963. 
costs  in.  979,  998.  1014. 
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COVENANT, 

action  of; 

execution  in.   1030. 

writ  of,  for  levying  fine,  amended  in  form,  teste  or  return.  756. 
for  not  levying  fine,  within  stat.  13  Geo.  III.  c.  51.  p.  1004.  (e.) 
scire  facias  in,  for  damages  arising  after  judgment.  1152.  1158,  9« 
interest  on  affirmance,  in  Exchequer  chamber.  1240,  41. 
COVENANTS, 

dependent,  or  independent.  439,  40. 
to  be  performed  at  the  same  time.  439. 
debt  on  bond  for  performance  of ; 

assessing  damages  in.  6 18,  19.  II60. 
bail  in  error  in.  1205,  6. 
COVERTURE, 

pjea  of,  in  abatement.  686. 
bar.  695. 

debt  on  bond.  7OI.  705. 
may  be  given  in  evidence,  on  general  issue,  in  assumpsit.  659' 
when  pleadable  after  the  last  continuance.  9OO.  903. 

assignable  for  error.   II91.  1226. 
costs  on  plea  of.  11 66. 
COUNSEL, 

signature  of  pleas,  &c.  by.  692.  723,  4,  5.  748.  752.  801. 
rules  granted  on  signature  of.  491,  2. 
on  motions ; 

how  heard.   512,  13,  14. 
moving  for  argument.  514. 
absence  of,  when  paper  is  called  over,  in  K.  B.  797-  Addend,  to  p.  514. 

on  arguing  special  case,  in  Exchequer.  514. 
on  inquiry,  attending  by.  628. 
trial ; 
brief  for,  899- 
number  of.  Id. 
withdrawing  record.  9^4. 
in  what  order  heard.  9O8. 
when  entitled  to  reply.  Id.  909»  lO- 
examination  of  witnesses  by  ;  909- 

when  separate  counsel  are  employed,  by  different  defendants.  Id. 
effect  of  objections  taken  by,  at  trial.  Id. 
when  not  allowed  to  go  into  new  case.  Id, 
acquiescence  of,  in  judge's  opinion.  Id. 
in  criminal  case  :  Id. 

opening  new  facts,  and  not  calling  witnesses  to  prove  them. 

909, 10. 
on  writ  of  error,  in  K,  B.    1235. 

House  of  Lords.  Id. 
COUNTER  AFFIDAVIT, 

when  received,  on  arrest.  191. 
COUNTERMAND,  of  Notice  of  trial.  See  tit.  Trials. 

inquiry.  See  tit.  Inquiry. 
COUNTS  ;  See  tit.  Declaration. 

in  real  actions,  amendment  of.  755. 

pleas  in  abatement  of.  See  tit.  Pleas  and  Pleading. 

or  matter  superfluous,  striking  out.  495.  667 ^  8. 

bad  or  inconsistent,  how  cured  after  general  verdict.  925. 

costs  of  several,  when  plaintiff  succeeds  on  one.   IOO6,  he. 

difference  between  K.  B.  and  C.  P.  abolished.  1010,  11. 
COUNTY  COURT, 

attornies  in,  must  be  admitted  :   56. 
certificates  of.  7'd. 
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COUNTY  COURT; 

attorney  liable  to  be  struck  off  the  roll,  for  practising  in,  when  a  prisoner. 

Addend,  to  p.  80. 
actions  in.  565. 

avowries,  &c.  on  judgments  in.  698. 
evidence  of  proceedings  in.  978. 
for  Middlesex.  992,  &c. 
execution  in.  1089- 
COUNTY  PALATINE  ;  See  tit.  Common  Pleas  at  Lancaster. 
attornies  of,  excepted  out  of  stat.  22  Geo.  II.  c.  46.  p.  56. 
stamp  duty  on  articles  of  clerkship  to.  59- 
filing  affidavits  of  execution  thereof.  58.  {d.) 
not  entitled  to  practise,  in  courts  at  JVesttninster.  60,6l. 
original  writ  cannot  be  issued  into.   100,  101.  125. 
attachment  onjusticies  in,  not  within  stat.  51  Geo.  III.  c.  124.  p.  112. 
process  into;    100,  101.  112.  125.  153. 
direction  of.   150. 
service  of.   167. 
arrest  on  ; 

for  what  sum.  17O.  1036, 
by  what  authority.  214. 
bail-bond  on ;  Id. 

assignment  of.  298.  {f.) 
bail  in,  how  taken  before  commissioner,  on  testatum  capias.  252. 

certiorari  lies  not,  to  remove  record  from  Durham,  for  rendering 

in  discharge  of.  288. 
entry  of  recognizance.  280. 

mode  of  declaring  in  Middlesex,  on  recognizance  taken  before  commis- 
sioner in  Dwr^am.  1181.  (y^) 
attachment  or  distringas  in,  for  not  returning  writ,  &c.  313. 
ejectment  in,  on  stat.  1  Geo.  IV.  c.  S?.  §  1.  pp.  541,  2,  3. 
commissions  for  taking  affidavits  in.  Addend,  to  p.  497. 
stump-duty  on  affidavits  in.  501. 
sheriffs  of,  amenable  to  the  court  for  contempts.  313. 
summonses  and  orders  in,  by  judges  on  circuits.  515,  I6. 
changing  venue.   100,  101.  650,  J. 
bringing  it  back.  66 1. 
pleading  to  the  jurisdiction.  680. 
mittimus  to.  65?.  780.  840.  870. 
trial  at  bar.  808. 
judgments,  how  entered.    965. 

relation  of.  971.  (^t.) 
costs.  987-  997,  8. 
execution  in.  401,  2. 
error  from:   1193. 
bail  in.  1204. 

alleging  diminution  in.   1224. 
statutes  of  jeofails  extended  to.  298. 
COURTS, 

superior,  or  inferior; 
justification  under  process  of.  699' 
COURT  BARON, 

avowry  or  cognizance  on  judgment  of.  698. 
rolls  of;  852. 

inspecting.  648.  852. 
evidence  of  proceedings  in.  978. 
COURT  for  relief  of  INSOLVENT  DEBTORS.  393. 
COURT  MARTIAL, 
witnesses  on  ; 

privilege  of,  from  arrest.   200. 
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COURT  MARTIAL, 
witnesses  on ; 

habeas  corpus  for  attendance  of.  859. 
attachment  against,  for  non-attendance.  857. 
COURT  of  PLEAS,  in  Durham.  1002. 

Exchequer.  See  tit.  Exchequer. 
COURT  of  REQUESTS, 
acts  relating  to ; 

for  London  :  989,  &c.  993,  &c. 
distinctions  on.  990,  &c. 
actions  excepted  out  of.  993. 
Southwarky  &c.  :  992,  &c. 

clause  respecting  balances  under  Jive  pounds.  993. 
Westminster,  &c.  992,  S&c. 
Middlesex.  Id. 
Tower  Hamlets.  Id. 

Blackheath,  Bromley  and  Beckenham,  Sfc.  Id. 
Birmingham.  Id. 
Sandwich,  and  Ramsgate,  Sfc.  Id. 
Manchester.  992,  &c. 
Bath,  SjC.  Id. 
attornies  not  in  general  subject  to.  75,  6. 

plaintiffs,  not  within  stat.  39  &  40  Geo.  III.  c.  civ.  §  10. 

pp.  75,  6.  995. 
cases  not  within  last-mentioned  statute.  990,  9^* 
mode  of  taking  advantage  of.   565.  995,  6. 
pleas  of.  696. 
costs  on.  See  tit.  Costs. 
COURT  ROLLS  ;  852.  See  tit.  Inspecting  Books,  ^c. 

motion  to  inspect,  and  take  copies  of.  492.  Id.  {k.) 
rule  for  inspecting,  in  C.  P.  492.  {k.) 
mandamus,  to  inspect.  648. 
CRIMINAL  CASES, 

certiorari  in,  when  it  lies,  and  when  not.  400,  401. 
reading  affidavits,  and  hearing  counsel  in.  513.  9^9- 
not  within  statutes  of  amendments.  7^9' 
costs  for  not  proceeding  to  trial  in.  819. 
trial  by  proviso  not  allowed  in.  821. 
striking  special  jury  in.  845. 
new  trial  in.  942,  3. 
CRIMINAL  CONVERSATION,  63. 
action  for ;  5. 

declaration  in.  445. 
changing  venue  in.  654. 
trial  at  bar  in.  8O7. 
costs  in.  5.  (a.)  712.  998. 
CROWN.  See  tit.  King. 
CROWN  ROLLS.  786. 
CURSITORS;  100. 

excepted  out  of  stat.  22  Geo.  IJ.  c.  46.  p.  66. 
CUSTOM,  what.  447- 
CUSTOM  HOUSE, 
books  of;   852. 
inspecting.  647- 
CUSTOMS, 

avowry  or  cognizance  for.  698. 
CUSTOMS  and  BYE  LAWS, 

when  and  how  discussed,  ou  reraovul  by  habeas  corpus,  JjfC.  411;  12, 
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CUSTOMS  and  EXCISE, 

actions  relating  to,  by  whom  brought.  568. 

against  hundred,  for  wounding  officers  of.  122. 
officers  of; 

limitation  of.  20. 
notice  of.  28,  9. 
where  laid.  433. 

bringing  money  into  court  in.  671. 
damages  in.  923. 
costs  in.  Id.  1005.  1025. 
indictment,  or  prosecution,  against  officers  of;  923. 
fine  on.  Id. 
CUSTOMS  and  PRESCRIPTIONS.  446.  {d.) 
CUSTOS  BREVIUM, 

office  and  business  of,  in  K.  B.  39,  40.  1227.  1229. 

C.  P.  46,  7.  1217.  1227.  1229. 
fees  anciently  payable  to,  in  C.  P.  47.  (a.) 

D. 
DAMAGE  FEASANT, 

avowry  or  cognizance  for ;  698. 
pleas  in  bar  to.  Id. 
DAMAGES, 
what.  920. 
costs  parcel  of.  Q7^. 
how  laid,  in  actions  upon  contract.  443. 
trespass.  Id.  444. 
case :  448. 

general.  Id.  449. 
special.  449. 
arrest  for,  after  bankruptcy.  205,  6. 
general,  arrest  not  allowed  for.  171. 

cannot  be  brought  into  court.  67O,  71. 
set  off.  716. 
after  interlocutory  judgment,  how  ascertained.  617,  18. 
award  of  jury  process  for  assessing.   779- 
on  verdict  for  plaintiff.  920. 

defendant  in  replevin.  Id. 
nonsuit  in  replevin.  Id. 
in  actions  real.  921. 
mixed :  Id. 

ejectment,  &c. ;  Id. 

for  mesne  profits,  on  stat.  1  Geo.  IV.  c.  87.  §  2.  p.  918, 

staying  execution  for,  on  same  statute,  §  3.  p.  919. 
dower.  921. 
waste.  Id. 

quare  impedit,  &c.  Id. 
in  personal  actions;  921,  &c. 
assessing; 

generally.  921. 

on  notes,  and  bills,  &c.  617,  18,  &c.  921. 

notice  of,  or  copy  of  master's  appointment,  when  served, 

in  K.  B.  620. 
of  appointment  for,  must  be  given,  in  C.  P.  Id. 
Stat.  8  &  9  W.  III.  c.  ll.§6.  pp.  1168,9.  1184,5,  &c. 
§  8.  631,  2,  &c.  922.  1160. 
after  bringing  money  into  court.  678. 
on  demurrer  to  evidence.  623. 916. 
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DAMAGES, 

in  personal  actions ; 

nominal,  921,  2. 

when  recoverable  beyond  penalty.  922, 

fixed  or  arbitrary.  Id.  ^ 

in  assumpsit :  See  tit.  Assumpsit. 

on  bill  of  exchange,  interest  considered  as,   and  not  part  of 

debt.  922. 
on  replication  of  subsequent  demand  and  refusal,  to  plea  of 

tender.  673. 
covenant,  on  charter-party.  922. 

debt  on  bond,  for  performance  of  covenants.  631,  2,  &c.  922. 

1160. 
replacing  stock.  922. 
indemnity  bond.  Id. 
award.  Id. 
for  escape,  of  prisoner  in  execution.  923. 
case^  for  enticing  away  plaintiff's  servants.  922, 

against  sheriff,  for  not  selling  joint  property  under  separate 

execution.   923.  1047. 
hundredors,  on  statutes  of  hue  and  cry,  &c. 
recovery  of;   119,  20,  &c. 

not  exceeding  30/.  p.  123. 
judgment  by  default  for.  Id, 
execution  for.   120,  21,  2,  3. 
trover,  for  bill  of  exchange.  922. 
replevin.  920.  925. 
trespass,  for  mesne  profits.   583,  (a.) 

when  aggravated  by  false  charge.  444,  922,  3. 
against  officers  of  customs,  or  excise.  923. 

justices  of  peace,  after  conviction  quashed.  /(/. 

924. 
single.  925, 

double  or  treble.   Id.  979,  &c. 
excessive,  or  too  small.  630.  940,  41.  1034,  5. 
intire  :  925. 

how  rectified,  on  bad  or  inconsistent  counts.  Id. 
several :  Id.  917- 

in  penal  action,  on  bad  count,  925,  6, 
assessment  of,  on  several  issues  in  same  cause,  773. 
when  there  is  judgment  by  default,  or  demurrer  to  part,  and  issue 

on  other  part.  779-  926,  7. 
contingent.  736.  773.  779-  920,  926,  7- 

when  some  defendants  let  judgment  go  by  default,  or  demur,   and 

others  plead  to  issue.  926,  &c. 
when  the  latter  are  acquitted,  926, 
when  defendants  sever,  or  join  in  pleading.  927- 
omission  of  finding,  when  supplied  by  inquiry.  621,  &c.  927. 
setting  off,  on  award.  892. 
higher  than  laid  in  declaration,  error,  927-  C^-) 
remittitur  of  part ;  927. 

in  penal  action,  after  error.  976. 
increased,  in  action  for  mayhem.  927- 
verdict  security  for,  on  new  trial,   940. 
miscalculation  of,  will  not  avoid  judgment.  975. 
in  scire  facias;  920,  21.  1185. 
judgment  for,  reversed.   1237. 
error,   1239, 
on  travcrbing  return  to  ynandavnts.  984,  5. 
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DAMAGES, 

judgment  for,  with  plaintiff's  assent,  without  inquisition.  620. 
reversed.   1237. 
DARREIN  PRESENTMENT ; 

damages  on  writ  of.  921. 
DAY  oi  letorna  brevium.    103. 
DAY  BOOK, 

at  judgment  office,  not  evidence  of  judgment.  603. 
DAY  RULES;  377,  8. 

form  of.  377.  (/•) 
when  and  how  obtained.  377- 
petition  for.  Id.  {/.) 
eft'ect  of.  234.  377. 
DEATH, 

of  plaintiff; 

outlawry  after,  in  C.  P.  131.  139,  40. 
in  general,  no  cause  for  prisoner's  discharge.  370.  II71. 
when  otherwise.  340,  41.  370. 
no  objection  to  discharge,  on  Lords'  act.  380. 
rule  after,  to  compute  principal  and  interest  on  bill.  619,  20. 
plea  of,  in  abatement.  685. 

after  interlocutory  and  before  final  judgment,  abates  action  for  libel. 

1 169. 
defendant ; 

determines  outlawry.  131.  141. 
reversing  outlawry  on.  141. 
pleading  in  Exchequer.  Id. 

not  a  good  return  to  capias.  Addend,  to  p.  309.  C^-) 
one  defendant,  effect  of,  after  outlawry  of  another.  II69. 
prisoner  in  execution,  remedy  after.   IO7I. 
principal,  before  return  of  ca.  sa.  in  what  cases  pleadable.  1183. 

staying  proceedings  on.  1184. 
parties ; 

warrant  of  attorney  in  general  countermanded  by.  5^7, 
effect  of,  on  bringing  money  into  court.  675,  679- 
to  submission,  determines  power  of  arbitrators.  877.  892.  9^6. 
in  what  cases  an  abatement  of  suit.  9^5,  &c.  II68,  &c. 
when  judgment  may  be  entered  after.  597}  8   9^5,  6.  972. 
execution  after,  oijieri  facias.  1039. 
elegit.  1074. 

habere  facias  possessionem.  1 1 72. 
scire  facias  after;   1146.  1138.  II68,  &c. 

in  ejectment.  1154.  1171,  2. 
when  assignable  for  error.   1191.  1225,  6. 
how  assigned.   1225,  6. 
when  it  abates  writ  of  error.   1219i  20. 
sheriff,  during  his  office.  Addend,  to  p.  314. 
arbitrators,  effect  of.  877. 
chief-justice,  affidavit  necessary  after,  on  moving  for  new  trial,  945. 

effect  of,  on  writ  of  error.   1220. 
testator,  need  not  be  averred,  in  scire  facias,  on  judgment  by  executor. 

1173. 
DEBT, 

action  of;  8,  9,  10. 

on  simple  contracts.  4.  1058. 
specialties.  3,  4. 
records.  3. 
lies  not,  for  arrears  of  annuity,  charged  on  land.  4. 
founded  in  maleficio.  Id, 
limitation  of.  14,  15. 
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J-' 

DEBT, 

action  of; 

original  writ  in.  97- 
process  in.  105.  124. 
arrest  in.  124.  17O.  172,3. 
outlawry  in.  127- 
declaration  in  :  435,  6. 
venue  in.  431,  2. 

variances  between,  and  evidence.  436,  7.  (J-) 
particulars  of  demand  in.  642,  3. 
pleas  in.  See  tit.  Pleas  and  Pleading. 
on  bond  ; 

limitation  in  actions  of.   1 7,  &c. 

declaring  in,  when  entered  into  by  a  wrong  name.  451. 

slaying  proceedings  in.  586,  &c. 

changing  venue  in.  653,  4,  5. 

pleadings  in.  719,  20.  743,  4. 

for  performance  of  covenants  ; 

particulars  of  breaches  in.  643. 

proceedings  in,  under  stat.  8  &  9  ?F.  III.  c.   11.   ^  8.  p.  632, 

&c. 
suggestion  of  breaches,  after  judgment  by  default,  &c.  Id. 
inquiry,  writ  of ;   631,  &c. 
execution  of :  633. 

evidence  on.  Id.  634. 
assigning  breaches  in  declaration,  or  replication.  740,  41,2. 
assessing  damages,  on  trial  or  inquiry.  631,  2,  &c.  922. 
judgment  in.  633. 
scire  facias  w.  1 1 60. 

error,  bail  in.  1205,  &c.  1210,  11.  1211.  (a.) 
replacing  stock,  damages  in.  922. 
on  bail  bond.  See  tit.  Bail  Bond. 
judgment  ; 

for  less  than  Jive  pounds.  99()- 

residue,  after  part  levied  on  Ji.  fa.  1059- 
actions  of;  375. 
limitation  in.  18. 
arrest  in.  See  tit.  Arrest. 

staying  proceedings  in,  pending  error.   bllS,  6.  1200. 
suing  out  execution  in,  pending  error.  b76.  1201. 
interest  recoverable  in,  632. 
no  waiver  of  lien  created  by  it.  9^1 '  0-) 
suggesting  devastavit.   Il64,  5. 
bail  in  error  in.  1206. 
reversal  of  judgment  in.   1237. 
costs  in.  494.  1005,  6. 
on  recognizance  ; 

of  bail:   286.  1149,  &c.  1186. 

defendant  cannot  be  arrested  in.   172.  1149. 

when  it  may  be  commenced.   1149. 

staying  proceedings  in,  pending  error.  576,  7>  8. 

after  render.  586",  7* 
bail  in  error  not  required  in.  1206. 
in  nature  of  statute  staple.    1134. 
on  penal  statutes ; 

when  brought  in  superior  courts.  566,  7* 
at  assizes.  Id. 
on  remedial  statutes.  172.  Id.  (b.)  See  tit.  Tithes. 
under  405.  staying  proceedings  in  action  for.   565,  6. 
and  costs,  staying  proceedings  on  payment  of.  585,  &c. 
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DEBT, 

for  rent,  &c.  staying  proceedings  in.  586. 

bringing  money  into  court  in.  669,  70. 
error  in.   1204,  5. 
foreign  money,  jury  must  find  its  value.  6\6. 
escape,  verdict  in.  923. 
not  setting  out  tithes.  925.  and  see  tit.  Tithes. 
poundage.   1084. 
on  promissory  note,  &c. ; 

bail  in  error  not  required  in.   1206. 
judgment  in  ;  6l6".  963. 

reversed  as  to  one  count,  and  affirmed  as  to  another.  1237. 
writ  of  inquiry  in.    See  tit.  Inquiry. 
damages  in.  See  tit.  Damages. 
costs  in.  See  tit.  Costs. 
DEBTORS, 

in  execution  for  small  debts,  when  and  how  relieved.  391,  2. 
DEBTS, 

plea  of  retainer  to  satisfy.  6^7. 
to  king  ;  Sec  tit.  King. 

of  record.  1089.  IO96. 
not  of  record.  Id. 

found  on  writ  of  extent,  or  diem  clausit  extremum.   IO89. 
proceedings  for  recovery  of.   IO90,  &c. 
from  what  time  lands  are  bound  by.   IO96,  7>  8.  1 105,  6. 
assignment  of.   1114,15. 
to  king's  debtor; 

what  may  be  found,  on  extent  in  chief.   1102.  1105. 

ill  aid.   1 105. 
when  bound  by  teste  of  extent.    1102. 
proceedings  for  recovery  of.   1104,  5.  IIO6,  &c.  III6. 
DECEIT,  action  for;  5.  444. 

breach  in.  442,  3. 
DECLARATION, 

what.  420.  427.  (A-.) 
in  ordinary  cases  :  420. 

when  to  declare.  Id.  421. 
against  several  defendants.  421.  450. 
in  chief:  420,  &c. 

for  what  cause  of  action.  354,  5.  453. 
in  King's  Bench ; 

time  to  declare,  by  bill.  420,  21,  2. 

original.  422,  &c. 
further  time.  425,  6. 

motion  for  plaintifl'  to  declare  peremptorily.  426. 
rule  to  declare,  not  necessary.  463. 
in  Common  Pleas ; 

time  to  declare.  422,  &c. 
further  time  :  425,  6. 
rule  for.  425.  490. 
non  pros  after.  Id. 
rule  to  declare ;  422,  3,  4.  462,  3. 
peremptorily.  494. 
in  replevin.  490. 
consequences  of  not  declaring  in  time  :  423,  4. 
non  pros.  See  tit.  Non  pros. 
by  the  bye  :  420. 

in  King's  Bench,  by  bill.  426, 

original.  427- 
4  S 
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DECLARATION, 

by  the  bye : 

in  Common  Pleas.  427. 
indorsement  on.  426.  479,  80. 
by  attornios,  on  attachment  of  privilege  :  321. 

beginning  of.  Id.  (6.) 
against  altornies  :  321,  &c. 

beginning  of.  324.  (/.) 
peers,  and  members  of  the  House  of  Commons  :    118,  19. 

breach  in.  Id. 
sheriffs,  &c.  236.  448. 
prisoners,  in  custody  of  sheriff,  &c. ;  342,  3,  &c. 

when  and  how  delivered.  344,  &c, 
marshal.  ZSG,  7. 
warden.  337,  8,  &c.  36l,  2^  3. 
after  outlawry  ;  137-  (e.)  424,  5. 
in  joint  action.  424. 
in  Common  Pleas.  Id.  425. 
reversal  of  outlawry.  424. 

removal  by  certiorari,  or  habeas  corpus.  413,  14. 
pone,  or  recordari,  &c.  418,  19. 
parts  of ; 

title.  427,  8,  9-  Addend,  to  p.  428. 
venue.  See  tit.  Venue. 
commencement ; 

in  King's  Bench,  by  bill.  434,  5. 
original.  435. 
Common  Pleas.  Id.  436. 
designation  of  parties.  436. 
in  actions  upon  contracts :  436,  &c. 
contract,  436,  7* 
consideration.  437,  8. 
inducement.  438,  9* 
averments ; 

what,  and  when  necessary.  Id. 
how  made.  440,  41. 

of  performance  of  conditions  precedent.  439,  40,  41. 
excuse  for  non-performance.  440,  41. 
facts  necessary  to  ascertain  plaintiff's  demand.  441. 
request.  Id.  442. 
notice.  442. 

existence  of  lives.  439.  ip') 
breach.  442,  3. 
damages.  443. 
in  actions  for  wrongs  : 

injury  complained  of; 
immediate.  Id. 
consequential.  Id.  444. 
inducement,  in  actions  for  malfcazance  :  444. 
affecting  persons.  Id,  445. 

real  property.  445,  &c. 
personal  property.  445.  448. 
in  actions  for  nonfeazance.  448. 
misfeazance  :  Id. 

against  carriers.  Id.  67O.  (0.) 
damages,  in  trespass.  443,  4. 
case.  448,  9. 
conclusion :  449. 
pledges.  Id. 


^ 
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DECLARATION, 

general  requisites  or  qualities  of:  449,  50. 
correspondence  with  process ;   Id.  453. 
as  to  parties.  450. 

christian  and  surnames.  450,  51.  687,  8. 
character  in  which  they  sue,  or  arc  sued.  452. 
cause  of  action.   453. 
venue.   152,  3.  292.  and  see  tit.  Venue. 
precision  and  brevity.  453,  4. 

against  one  of  several  defendants,  on  bailable  process,  irregular.  421. 

450. 
defects  in ; 

how  taken  advantage  of.  454. 
cured.  Id. 
amendment  of.  See  tit.  Amendment. 
copy  of,  by  whom  made.  Id. 
stamp  on.  322.  356.  454,  5. 
paying  for.  455.  460.  102?. 
delivering  or  filing,  absolutely ;  420.  454,  5,  6. 
in  what  cases.  455,  6. 
at  what  time.  420.  454,  5,  6.  505. 
to  or  with  whom,  in  K.  B.  454,  5,  6. 
C.  P.  Id. 

Exchequer.  457,  S,  9- 
filing  or  delivering,  de  bene  esse ; 

in  what  cases.  420,  21.  456',  &c. 
at  what  time.   Id.  505. 
in  King's  Bench.  456.  Addend,  id. 
Common  Pleas  :  457- 
Exchequer.  457,  8,  9- 
joint  action  ;  421. 

in  C.  P.  459.   Id.  {i.) 
on  process  returnable  the  last  return.  456,  7-  Addend,  to  p.  456. 
indorsement  on  declarations,  so  filed  or  delivered.  426.  46l. 
notice  of.  See  tit.  Notice. 

to  plead  to.  479^  80.  and  see  tit.  Notice. 
filed,  good  only  from  time  of  notice.  460. 
costs  of,  when  allowed  on  staying  proceedings.  459- 
in  ejectment :  519,  &c.  and  see  tit.  Ejectment. 
copies  of,  how  written.  521,  2. 
amendment  of.  522,  3. 
on  vacant  possession.  533. 
irregularity  in  delivering,  filing,  or  notice  of.  See  tit.  Irregularity. 
striking  out  superfluous  counts  or  matter  in.  6Q(S,  7,  8. 
hovv  connected  in  evidence,  with  writ.   162. 
evidence  of  commencement  of  action.   336. 
variances  between,  and  evidence.  436,  7-  00 
error  in  copy  of,  no  ground  for  arresting  judgment.  960. 
in  scire  facias.  See  lit.  Scire  facias. 
DEDIMUS'POTESTATEM.  101.  (c.)  329. 
DEEDS,  &c. 

must  be  delivered  up  by  attorney,  on  satisfaction  of  his  lien.  82. 
delivering  up,  on  payment  of  mortgage  money.  590,  9I, 
on  oyer  ;  See  tit.  Oyer. 

how  set  out.   446.  (c.) 
inserting  at  head  of  plea.  638. 
praying  enrolment  of,  in  replication.  Id. 
inspection  and  copy  of.  639,  40,  41. 
grantor  of  annuity,  entitled  to  copy  of.  639. 
compelling  production  of,  for  various  purposes.  494.  G39,  &c.  852,  3,  4, 

4s2 
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DEEDS,  &c. 

to  lead  uses,  amendment  by.  756,  &c. 
enrolment  of,  787- 
enrolled,  evidence  of.   851. 
evidence  of ; 

when  in  possession  of  party.  852. 

adversary.  Id.  853. 
third  person.  852.  855,  6. 
notice  to  produce  :  853,  &c.  and  see  tit.  ISIotlce. 

evidence  on,  of  execution.  854. 
cannot  be  taken  in  execution.  1042. 
DEFAMATION.  See  tit.  Words. 
DEFAULT,  See  tit.  Judgments  hy  Default. 
at  Nisi  Prius  ;  837. 

repleader  not  allowed  after.  953. 
DEFEAZANCE, 

on  warrant  of  attorney  ;  591,  2. 
when  necessary.  Id. 
contents  of.  592. 

want  of,  does  not  vitiate  warrant  of  attorney.  Jd. 
how  stated,  in  memorial  of  annuity.  Id. 
does  not  require  a  separate  stamp.  593. 

or  cognoxit,  to  be  written  on  same  paper  or  parchment,  before 

filing.  591,  2.  602.  6O8. 
DEFECT  oi  FENCES, 

plea  in  bar  for,  in  replevin.  698. 
of,  in  trespass.  699- 
DEFENCE, 

when  and  how  made.  689. 
DEMAND, 

when  necessary,  for  completing  cause  of  action.  26. 

proceeding  on  warrant  of  attorney.   592. 
of  copy  of  warrant ;  31,  &c. 
evidence  of  service  of.  33. 
declaration  ;  423.  463.  490.  505. 

on  removal  by  potie,  or  recordari,  &c.  418,  I9. 
not  necessary  in  K.  B.  by  original.  462,  3. 
plea ; 

what.  482. 

in  what  cases  necessary,  and  in  what  not.  305.  348.  363.  475.  482, 

3.  490. 
to  whom,  and  how  given,  in  C.  P.  482. 
when  and  how  made.  Id.  483. 

n)ay  be  made  at  time  of  delivering  declaration,  in  K.  B.  363.  482. 
aliler  in  C.  P.  482. 

when  a  waiver  of  bail,  or  justification.  255.  483. 
when  not.  483. 

at  what  time  judgment  may  be  siiintd  thercon,'\  n  K.  B.  Id. 

C.  P.  Id. 
in  scire  facias.   1  ISO. 
replication,  iSic.  490.  729,  30.  7^9- 
surrejoinder,  &c.  749- 

possession,  on  stat.  1  Geo.  IV'.  c.  87-  §  1.  p.  541. 
money  on  award  ;   890. 

by  whom  and  how  made.  Id. 
costs.  69.  818.  MO'.)  1028. 
DEINIISE, 

entry  under,  how  pleaded.  445.  (/.) 
in  ejectment  ;  See  tit.  Ejectment. 

on  vacant  possession.  520.  533. 
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DEMISE, 

in  ejectment. 

how  laid.  520,  21. 
adding.  522. 
avowry  or  cognizance  under.  698. 
DEMURRER  BOOKS.   See  next  title. 
DEMURRERS, 
what.  750. 
history  of.  Id.  751. 

to  the  whole,  or  part  of  declaration.  750. 
pleas,  replications,  &c. ;   469.  750. 

puis  darrein  continuanct,  when  to  be  argticd.  903. 
extents;    1120.  1127. 

pleas  or  replications  to.   1127. 
waiving.  1127,  8. 
general  ;  750. 

what  may  be  taken  advantage  of  under.   752.  ^SQ. 
cannot  be  waived,  in  K.  B.  725.  752. 

withdrawn,  in  C.  P.  after  trial  has  been  lost.  726. 
allowed  to  be  withdrawn,  and  general  issue  pleaded,  in  C.  P.  Id. 
making  up  issue  on.  773.  4. 
special;    750. 

to  plea  in  abatement,  unnecessary.  69O.  752. 

allowed  to  be  withdrawn.  69O. 
oi  misnovier.  451. 
for  duplicity.  750. 

striking  out,  and  giving  general  demurrer.   726.  752. 
rule  to  abide  by.  752. 
arguments  on.  509,  10,  11, 
in  scire  facias.  See  tit.  Scire  Facias. 

error.   1230,  ike.  and  see  tit.  Error. 
must  be  signed  by  counsel,  or  serjeant.  722. 
filing  or  delivering,  in  C.  P.  Id. 
when  considered  as  issuable  pleas.  478. 
notice  of  inquiry  on,  in  C.  P.   626. 

Exchequer.  Id. 
amendments  after.  766. 
demurrer  books;  773,  4. 
how  concluded.  782. 
by  whom  made  up.  773,  4. 
when  returned  :  782,  3. 

after  paper  book.  783. 
entering  of  record.  792,  &c. 

by  whom,  and  when  delivered  to  judges,  in  K.  B.  510.  79^,  7. 

C.  P.   511.797,  8. 
names  of  counsel,  or  Serjeants,  to  be  inserted  in.  79^}  7- 
exceptions  to  be  marked  in  margin.  511.  79^,  7» 
number  roll  and  day  of  argument  to  be  set  down  on,  in  C.  P.  797' 
paying  for  copies  of.  798- 
proceeding  to  argument  on  ;  784.  79^. 

when  there  are  several  issues,  in  law  and  in  fact :  79'^^  <Scc. 
court  may  postpone  trial  of  issues  in  fact.  794,  5. 
assessing  contingent  damages.  920.  926,  7. 
in  King's  Bench  : 

concilium;  491,  2.  79'^- 

motion  and  rule  for.  796. 

service  of  rule,  v,fhen  necessary,  and  when  not.  Id. 

signing,  considered  as  a  stop  in  the  cause.  Id. 
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DEMURRERS, 

proceeding  to  argument  on  ; 
in  Kinj^'s  Bench  : 
concilium  ; 

proceedings  on.   See  tit  Motions. 

entering  cause  for  argument :  75^. 

notice  of,  need  not  be  given.  Id. 
motion  for  judgment.  493.796,7. 

when  counsel  are  absent.  797.  Addend,  to 

p.  614, 
in  Common  Picas  : 

motion  and  rule  for  concilium.  797- 
drawing  up,  and  service  of  rule.  Id. 
setting  down  cause  for  argument.    510,  11.  797' 
days  appointed  for  arguing.  797« 
judgment  on  :  See  tit.  Judg7nents. 

motion  in  arrest  of,  not  allowed  after.  9^9' 
costs  on.  706.  712.  797,  8.  983.  1008.  a019. 
DEMURRERS  to  EVIDENCE, 
what.  914. 
how  they  arise.  910. 
after  bringing  money  into  court.   67^' 
do  not  apply  to  the  pleadings.  914. 
not  allowed  in  the  king's  case.  Id. 

when  the  opposite  party  must,  or  may  join  in  demurrer:  Id.  915. 
upon  evidence  in  writing.  Id. 
parol  evidence ;  915. 

of  a  circumstantial  nature  :   Id. 
construction  of.  Id. 
under  controul  of  court  or  judge  :  Id.  916. 

subject  to  appeal.  Id. 
how  taken  and  returned.  Id. 
assessing  damages  on.  623.  91 6. 

refusal  of,  good  ground  for  bill  of  exceptions.  91O.  915,  iS, 
on  extents.    1128,  9. 
DEPARTURE,  in  pleading.   See  tit.  Vkas  and  Pleading. 
DEPOSIT, 

of  bank  notes,  on  stat.  38  Geo.  III.  c.  I.  $  8.  p.  19O. 

money  in  sheriff's  hands,  under  siat.  43  Geo.  III.  c.  46.   §  2.  p.  2ip. 

225,  6,  &c.  309. 
paying  it  into  court.  226,  7- 

to  plaintiff.  Id. 
repaying  it  to  defendant.  Id.  495. 
bail,  &c.  227,  &c. 
sheriff  not  entitled  to  poundage  on.  227.  1084. 
DEPOSITIONS, 

in  Chancery  ;  851. 

evidence  of.  Id. 
of  witnesses,  on  interrogatories  ;  86O,  &c. 
evidence  of:  862,  3. 

on  charge  of  felony.  647. 
DESCENT, 

cast,  bar  to  ejectment.  519. 
DETINUE, 

action  of;  6.  9,  10.  ^9.  338. 
limitation  of.    14,  15. 
original  writ  in.  ^7 .  QQ, 
process  in.  105.  124. 


INDEX.  1339 

DETINUE, 

action  of; 

outlawry  in.  127. 
affidavit  to  hold  to  bail  in.    l/l. 
declaration  in.  435. 

pleas  in.  697-  704.  and  see  tit.  Pleas  L\m\  Pleading, 
protest ando  in.  742. 
inquiry  of  damages  in.  622. 
evidence  in.  6. 
judgment  in.  963. 
costs  in.   1014. 
execution  in.   1030. 
DEVASTAVIT.  1058.  1064.  Il64,  5,6. 
DEVISEE, 

pleas  by.  697  • 

judgment  against,  on  stat.  3  W.  8c  M.  c.  14.    p.  971. 
DIEM  CLAUSIT  EXTREMUM, 

writ  of,  when  it  lies,  and  when  not :   1104.  1140. 
how  tested.  1104. 

proceedings  for  recovery  of  debts  lound  on.  IO89.  1140. 
DIES  DATUS.  422.  732. 
DIES  NON  JURIDICUS;  151.259,60. 

writ  returnable  on,  altogether  void.   I66. 
DILAPIDATIONS, 

money  cannot  be  brought  into  court,  in  action  for.  67O. 
DILATORY  PLEAS.  See  tit.  Pleas  and  Pleading. 
DIMINUTION.  See  tit.  Error. 
DIRECTION  of  PROCESS.  See  tit.  Process. 
DISCHARGE, 

pleas  in,  before  breach.  695. 
after  breach  ; 

in  actions  upon  contracts.   Id.  696.  699,  700. 
for  wrongs.  699' 
matters  in,  when  pleaded  or  given  in  evidence.  Id.  7OO,  702,  3. 
DISCLAIMER, 

allowed  to  be  entered  by  defendant,  in  quo  warranto,  without  costs.  984. 
DISCONTINUANCE, 

of  estate,  by  tenant  in  tail,  a  bar  to  ejectment.  519. 
process.  See  tit.  Continuance. 

plaint  in  county,  no  objection  to  removal  by  recordari,  SfC.  417. 
pleading  ;  286.  371.  713.  732.  753. 

rule  for,  when  and   in  what  cases  allowed,  and  in  what  not:  490. 

733,  4. 
in  Common  Pleas.  733,  4. 

service  of,  without  appointment  to  tax  costs,  no  discontinuance. 

734. 
without,  or  upon  payment  of  costs.  733. 
from  whom  obtained.  Id.  734. 
not  allowed  to  avowant,  in  replevin.  733. 
proceedings  on.  734. 

when  obtained  by  unfair  practise,  discharged.  735. 
taxing  costs  on,  to  what  time  it  relates.  Addend,  id. 
attachment  lies  not,  for  non-payment  of  costs.  734. 
arrest  after.   174. 

evidence  of,  in  action  for  malicious  arrest.  228.  734,  5. 
aided,  by  statutes  of  jeofails.  955,  6.  97^- 
cured,  by  appearance  of  party.  956. 
judgment  on  :  962,  3. 

to  what  time  it  relates.  Addend,  to  p.  735. 
costs  on.  733,  4,  5.  946,  7-  1017,  18,  19.  1026. 


1340  INDEX. 

DISCONTINUANCE, 

of  writ  of  error.   1221. 
DISCOVEllY.  641. 

DISSEISINS,  double  or  treble  damages  on.   921.  (/.) 
DISTRESS,  1042.  1054.  1100. 

for  poor's  rate,  on  goods  of  ambassador's  servant.  Addend,  to  p.  I94. 
rent,  may  be  made  through  a  window ;   1032. 
of  goods,  under  fraudulent  execution.   1044. 
outlawry.   1054. 
bankruptcy.  Id. 
goods  under,  cannot  be  taken  in  execution.   1042. 
when  postponed  to  extent.   1  100. 
under  act  of  parliament,  in  nature  of  execution.  572.  (c) 
avowry  or  cognizance  on,  in  replevin.  697,  8. 
justiHcation  on,  in  trespass;  698. 
at  common  law.  Id. 
by  act  of  parliament.  Id. 
plea  of  former,  for  same  cause.  699' 
costs  in  action  for.  980.  1013.  1025. 
DISTRINGAS, 

by  original ;  See  tit.  Process. 

costs  on.   107.  117. 
in  Exchequer,  on  venire.    154,  5. 
taking  partnership  effects  under.   IO9. 

to  compel  appearance,  on  removal  by  pune,  or  recordari,  &c.  418- 
for  bringing  injury.  See  tit.  Jury  Process. 
against  bishop  oi  Durham,  for  not  returning  writ.  313.  (/*.) 

constable  of  Dover  castle,  for  not  bringing  in  body.  Id.  (l.) 
bailiff  of  liberty.  310.  314.  (/«.) 
late  sheriff;  313,  14. 

to  compel  him  to  sell  goods,  taken  on  Jieri facias.  IO6O,  6\. 
issues,  on  fl/Za*.  1061. 
tenere  curiam.   1247. 
DISTURBANCE,  action  for;  5. 

declaration  in:    447. 

variance  between,  and  evidence.  435.  (j.) 
DOCKET, 

of  numbers  for  rolls,  in  K.  B.  786,  7>  8,  9- 
common,  in  C.  P.  789- 
DOCKET  ROLL  ;  Id. 

antiquity  of,  in  C  P.  Id.  (g.) 
DOCKETING  ISSUES.  789- 

judgments.  See  tit.  Judgments. 
rolls,  in  K.  B.   161.  789. 
C.  P.  Id. 
DOGS, 

justification  in  action  for  killing.  698. 
DOMESDAY  BOOK.  852. 
DOORS, 

breaking  open,  under  Jieri  facias.*  1051,  2. 
DOUBLE  OR  TREBLE  COSTS.  See  tit.  Costs. 

DAMAGES.  See  tit.  Damages. 
DOUBLE  PLEAS;   See  tit.  Pleas  and  Pleading. 

costs  of,  710,  &c. 
DOUBLE  RENT, 

avowry  or  cognizance  for,  on  stat.  11  Geo.  II.  c.  19.  p.  698. 
DOWER, 

pleas  in.  707. 
damages  in.  92 1. 
.  costs  in.  979. 
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DOWER, 

bail  in  error  in.   1207,  8. 
DUTCH Y  CHAiMBER  uf  LANCASTER, 

filing  affidavit  in,  of  execution  of  articles  of  clerkship.  58.  (rf.) 
DUPLICITY,  in  pleading.  713.  750.  1231. 
DURESS, 

plea  of;  62^- 

not  formerly  signed,  in  C.  P.  725. 

when  pleaded,  or  given  in  evidence.  702. 
DURHAM.  See  tit.  County  ■palatine,  and  Distringas, 

E. 

EAST  INDIA  COMPANY, 
books  of;  852. 
inspecting.  647- 
EAST  INDIES, 

mandamus  for  examining  witnesses  in.   863,  4.  864.  (a.) 
ECCLESIASTICAL  COURTS, 

have  no  jurisdiction  over  trusts.  Addend,  to  p.  377-  («•) 
proceedings  in.  851. 
EJECTMENT, 

what.  518,  19. 

founded  on  right  of  entry.  519. 

lies  not  after  discontinuance,  by  tenant  in  tail,  he.  Id. 

against  vendee  of  term,  after  fieri  facias  set  aside  for  irregu- 
larity. 1072. 
actual  entry,  when  necessary  to  maintain  it.   519' 
after  elegit.  IO77. 

removeable  by  certiorari  from  inferior  court.  403. 
proceedings  against  casual  ejector : 
declaration  ;  519,  &c. 

considered  as  first  process.  519- 

title  of.  Id.  520. 

venue.  520. 

by  original  writ,  or  bill :  Id. 

commencement  of.  435.  520. 
demise;  520,  21.  - 

when  to  be  laid.  Id. 
by  tenants  in  common.  521. 

joint  tenants,  or  coparceners.  Id. 
party,  without  authority.  Id. 

assignees   of    bankrupt,    without    their    permission, 

573. 
adding.  522. 

enlarging  term  of.  Id.  523. 
entry  and  ouster.  521. 
copies  of,  how  written :  Id.  522. 
amendment  of.  522,  3. 
notice  for  tenant  to  appear,  and  be  made  defendant,  &c.  519^  523. 
by  whom  given.  523. 
to  whom,  and  how  directed  :  Id. 

when  there  are  several  tenants.  Id.  S14i. 
when  to  appear.  524. 
where :  Id. 
in  K.  B.  Id. 
C.  P.  Id. 
Exciiequer.  Id. 
amending.  522. 
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EJECTMENT, 

proceedings  against  casual  ejector  : 

service  of  declaration,  and  notice  ; 
in  general :  525, 
on  whom.  Id. 
how.  Id.  526. 
when  :   526. 

on  Sxmday,  Id. 
where.  Id. 
on  wife ;  Id. 

when  husband  is  abroad.  Id. 
when  there  are  several  tenants.  Id.  527- 
on  relation,  or  servant,  &c.  527,  8,  9-  530. 
when  tenant,  or  his  wife,  cannot  be  met  with :   527. 

subsequent  acknowledgment.  Id. 
perfect  or  imperfect.  Id.  538. 
when  tenant  resides  abroad,  526,  7. 
in  case  of  tenant's  illness.  528. 
lunacy,  /(/. 
death.    Id. 
on  churchwardens  and  overseers.  528. 
chapel-wardens.  Id, 
clerk  of  public  body.  Id. 
attorney.  Id.  529. 
person  having  charge  of  house.  529. 

appointed  by  court  of  Chancery,  to  manage  infant's 

estate.  Id. 
when  tenant,  or  his   wife,  refuses  to  accept  declaration.  Id. 

530. 
absconds,  or    keeps  out  of   the   way,  to  avoid 

being  served.  530. 
no  house  or  building  on   premises,   or  they  are  shut 

up.  Id.  531. 
notice  of,  to  landlord.  548, 
affidavit  of  service  of  declaration,  and  notice  ;    533,  &c. 
by  whom  made.  533. 
title  of,  7(7, 
jurat  of.  Id.  532, 
contents  of ; 

in  general,  534. 

when  served  on  tenant :   Id. 

explanation  of  notice.  Id. 
when  served  on  wife.  Id.  535. 

several  tenants.  535, 
relation,  or  servant,  &c,  529,  30.  535, 

6. 
when  tenant,  or  his  wife,  cannot  be  met  with :  535. 

subsequent  acknowledgment.  Id. 
when  tenant,  or  his  wife,  refuses  to  accept  declaration. 

Id.  536. 
absconds,    or   keeps  out  of   the    way,  to 
avoid  being  served.  536. 
supplemental.  535.  537. 
by  landlord  against  tenant  ; 

on  Stat.  4  Geo.  II.  c.  28.  §  2.  p.  531,  2. 

when  landlord  cannot  proceed  on  this  statute.   532. 
proceedings  thereon  ; 

service  of  declaration  :  531,  2. 
affidavit  of.  536, 
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EJECTMENT, 

proceedings  against  casual  ejector, 
by  landlord  against  tenant ; 

on  Stat.  4  Geo.  II.  c.  28.  §  2. 
rule  for  judgment.  ,538. 
on  Stat.  1  Geo.  IV.  c.  8/.  p.  541,  &c. 

to  what  cases  it  extends,  and  to  what  not.  542. 
not  compulsory  on  landlord  to  proceed  under  it.  Id. 
proceedings  on  :  541,  2,  3. 

demand  of  possession.  541. 
notice  to  appear,  and   find  bail,  &c.  519.  523. 

525.  541, 
by  whom  signed.  525. 
additional  to  ordinary  notice.  Id. 
form  of.  Id. 
affidavitof  service  of  declaration,  and  notices.  541. 
execution  of  lease,  or  agreement,  &c. 

Id.  542. 
production  of  lease,  or  agreement.  Id. 
motion,  and   rule  nisi,  to  give  undertaking,  and 
enter  into  recognizance.  541,  2,  3. 
affidavit  of  service  of  rule  nisi.  Id. 
rule  absolute  thereon.  Id. 

undertaking  to  give  judgment  of  preceding  term  : 

542,  3. 
when  to  be  given.  Addend,  to  p.  543. 
usually  inserted  in  consent  rule.    543. 
recognizance  to  pay  costs  and  damages  :  542,  3. 
when  to  be  entered  into,  before  whom,  and 
in  what  sum.  543.  Addend,  id, 
motion  for  judgment :  518.  537,  8. 
what.  537. 
when  made ;  Id. 

in  town  causes  :  Id. 
in  K.  B.  Id. 
C.  P.  Id. 
Exchequer.   540. 
in  country  causes.  537,  8. 
when  service  of  declaration  is  out  of  the  common  way  :  538. 
rule  that  service  on  relation,  or  servant,  &c.  may 
be  deemed  good  service:  518.  529,  30.  538,  9- 
history  of.  538,  9. 
upon  whom,  and  how  granted.  539. 
service  of.  530,  31.  538- 
rule  for  judgment :  518.  538,  9,  40. 
granting  or  refusing.  538. 
when  absolute  in  first  instance.  Id,  539. 
form  of ;  539- 
in  K.  B.  Id. 
C.  P.  Id. 
"when  there  are  several  tenants.  Id.  540. 
time  for  appearance  on  ; 

in  K.  B.  537.  540. 
C.  P.  540. 

in  town  causes.  Id. 
country  causes.  /(/. 
in  Exchequer.  Id. 
book  of  rules  delivered  out.  540,  41. 
when  taken  away.  Id. 
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EJECTMENT, 

proceedings  against  casual  ejector; 
rule  for  judgment : 

consequence  of  not  taking  away.  541. 
judgment  by  default :    343,  4. 
when  and  how  signed.  544. 

common  bail  must  first  be  filed  for  casual  ejector,  by  bill,  in 

K.  B.  543. 
unnecessary  to  enter  appearance  for  him  by  original,  in  K.  B. 

or  C.  P.  Id.  544. 
give  rule  to  plead.  543. 
sue  out  bill  of  Middlesex,  &c.  544. 
setting  aside  for  irregularity.  518.  544. 

upon  affidavit  of  merits,  and  payment  of  costs. 

518.  544,  5. 
on  vacant  possession; 

not  always  necessary.  532. 
when  not  maintainable.  Id. 
actual  entry  necessary  to  support.  519.  532. 
proceedings  in : 
lease;  532. 

power  of  attorney  to  execute.  Id. 
attorney  must  not  be  lessee  in.  533. 
entry,  and  ouster  of  lessee.  532,  3. 
declaration;   533. 

demise  in.  520.  533. 
delivery  of.  533. 

notice  to  appear  and  plead  to.  525.  533. 
affidavit  to  move  for  judgment.  536.  7« 
motion  for  judgment.  518.  538. 
rule  for  judgment :  Id. 

taking  from  the  office.  541. 
third   person,  claiming  title,  cannot  be  let  in  to  defend. 

545. 
apj)earance ; 

by  tenant  :  543.  545,  &c. 

consent  rule,  in  K.  B.  518.  543.  545,  6,  J. 
C.  P.  Id.  Addend,  to  p.  547. 
Exchequer.  Id. 
agreement  for.  547.  551. 
form  of.  545. 
history  of.  Id.  546. 
must  specify  premises.  546". 
operation  and  eflect  of.  Id. 
how  filled  up.  Id.  547. 
title  of.   Id.  Addend,  to  p.  547. 
for  the  whole,  or  part  of  premises.  547- 
when  there  are  several  tenants.  Id. 
by  landlord  :   543.  548,  &c. 

before,  and  on  stat.  11  Geo.  II.  c.  I9.  p.  548,  9. 
who  may  or  may  not  defend  thereon.  549. 
motion  for,  and  rule  to  defend,  with  or  without  tenant : 

518.549,  30. 
when  made.  549,  50. 
entering  into  consent  rule,  &c.  550,  51. 
proceedings  on,  by  tenant  or  landlord  : 

filing  common  bail,  or  entering  appearance.  547.  551. 

iiicinorandum  or  minute  of  warrant.  Id. 

rule  to  confess  lease  and  entry  only.  518,  547»  8, 
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EJECTMENT, 

appearance  ; 

proceedings  on,  by  lessor  of  plaintiff: 

searching  for  consent  rule,  or  agreement.  551. 
drawing  up  rule  thereon.  /(/. 
plea  to  jurisdiction.  b'SO,  81. 
of  not  guilty.  54?.  551. 
motions  and  rules  in,  after  appearance  ; 

on  behalf  of  lessor  of  plaintiff:  518.  551,  2. 

for  leave  to  take  out  execution  against  casual   ejector,  after 
landlord  has  been  made  defendant,  and  failed  at  trial. 
551,  2.  Addend,  to  p.  552.  (a.) 
attachment,  in  K.  B.  and  C.  P.  or  subpcena  in  Exchequer; 
for  non-payment  of  costs,  on  consent  rule.  552. 
opposing  execution  of  writ  of  possession.  Id. 
on  behalf  of  defendant :   518.552. 
consolidation  rule.  552.  666. 
to  stay  proceedings ; 

when  two  actions  are  pending  for  same  premises, 
in  different  courts.  572. 
until  security  be  given  for  costs.  552.  5/8,  9-  580. 
payment  of  costs  by  pauper.  94. 

of  former  action.    552.  582, 
3. 
in  equity.  583. 
when  vexatious,  or  oppressive.  Id. 
on  payment  of  rent,  &c.  552.  589,  90- 

mortgage  money.  552.  590,  91« 
pending  error.  552.  575. 
to  reply,  or  enter  the  issue.  552.  729' 

for  costs,  for  not  proceeding  to  trial,  according  to  notice.  552. 

attachment,  in  K.  B.  and  C.  P.  or  subpcena  in  Exchequer; 

for  non-payment  of  costs,   on   consent  rule.    552. 

1027,  8. 
restoringpossessionof  premises,  improperly  delivered.  552. 
summonses  and  orders ;  Id. 

on  behalf  of  lessor  of  plaintiff: 

to  amend  declaration.  522,  3.  552. 
notice  to  appear,  &c.  552. 
on  behalf  of  defendant : 

for  particulars  of  premises.  Id.  643. 

breaches  of  covenant.  Id, 
staying  execution,  on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  552. 

919. 
release,  by  nominal  plaintiff,  a  contempt.  731,  2. 

cannot  be  given  by  lessor  of  plaintiff.  732.  9^0. 
retraxit  and  cognovit  by  tenant,  set  aside.  6O8.  732. 
issue  ; 

making  up,  and  delivering.  551. 
notice  of  trial.  Id. 
trials  at  bar  in  :   807. 

upon  what  terms.  809- 
evidence  in,  by  assignees  of  insolvent.  378.  (f.) 

on  stat.  1  Geo.  IV.  c.  87-  §  2.   p.  918,  19. 
elegit.   1077. 
when  defendant's  counsel  begins,  and  has  the  reply.  908. 
nonsuit  in,  for  not  confessing  lease,  entry  and  ouster;  9I8. 
against  several  defendants.  Id. 
on  stat.  1  Geo.  IV.  c.  87-  §  2.  Id.  919- 
award  in  good,  though  it  did  not  Hnd  in  terms  any  cause  of  action,   885. 
verdict  in,  entering  according  to  judge's  notes.  933. 
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EJECTMENT, 

damages  in;  921. 

on  Stat.  1  Geo.  IV.  c.  87-  p.  919. 
in  action  for  secreting.  548.  1024. 
new  trials  in.  936. 
judgment  in  ; 

by  default,  against  casual  ejector  : 
motion  for.  508.  537,  8. 
rule  for.  Ante,  1343,  4. 
on  Stat.  1  Geo.  IV.  c.  87.  §  1.  p.  542. 
retraxit  and  cognovit.  608,  732. 
of  non  pros,  for  not  replying  ;  729- 

cannot  be  signed,  for  non-payment  of  costs  of  former  tject-* 

ment.  5S3. 
after  nonsuit,  for  not  confessing  lease,  &c. ; 
when  signed,  in  K.  B.  962.  IO79. 

c.  P.  1079. 

costs  in  ; 

•     for  plaintiff :  979- 

on  verdict,  and  judgment  against  tenant.  1027- 

nonsuit,  for  not  confessing  lease,  &c.  552.  9I 8. 1027,  8. 
for  defendant:   101 7. 

for  not  replying.  729- 

proceeding  to  trial,  according  to  notice  :  552. 
attachment  for  non-payment  of.  Id. 
on  nonsuit,  upon  the  merits.  552.  1028. 

verdict,  and  judgment  against  plaintiff.  Id. 
against  several  defendants  ;  1022. 

when  one  or  more  are  acquitted.  Id.  1023. 
execution  in  ;   See  tit.  Habere  facias  possessionem. 
what.  1030. 
at  common  law.  Id. 
staying,  on  stat.  1  Geo.  IV.  c.  78.  §  3.  p.  552.  919- 

recognizance  on.  919,  20.  1208,  9- 
when  issued,  in  K.  B.  962.  1079- 

c.  P.  1079. 

without  taxing  costs.  1031.  1080.  1200. 
after  nonsuit,  for  not  confessing  lease,  &c. ; 
in  K.  B.  1034. 
C.  P.  Id. 
landlord  has  been  admitted  to  defend.  551,  2. 

1034. 
year  and  a  day.   1080.  1154. 
pending  error.   1080. 
issued  in  defendant's  life-time,  may  be  executed  after  his  death. 

J172. 
note  on  lords'  act.  386. 
restoring  possession  of  premises,  improperly  delivered.  552.  1081. 
scire  facias  in ; 

after  year  and  day.   1154. 

death  of  nominal  plaintiff,  or  defendant.   1171,  2. 
lessor  of  plaintiff.  1172. 
real  defendant:  Id. 

after  judgment,  and  before  execution.  Id. 
execution  taken  out,  and  before  it  is 
executed.  Id. 
error ; 

bail  in.  1207,  8,9.  1211,  12. 

in  what  sum  they  must  justify.   1211,  12.  1212.  (a.) 
on  Stat.  1  Geo.  IV.  c.  87.  §  3.  pp.  919,  20,  1208,  9. 
examination  of.  1212, 
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EJECTMENT, 
error ; 
bail  in  : 

in  Exchequer.   1212. 
death  of  nominal  plaintiff'  in,  not  assignable  for  error.   1226. 
ELECTION,  of  ACTION.  8. 

to  proceed  under  commission  of  bankrupt.  204,  5. 
ELEGIT, 

what.  1030.  1073,  &c. 

history  of.  IO73.  (c.) 

when  it  lies.  10/3. 

against  whom.  Id.  1074,  1 138. 

after  a  year.  1 155. 

in  different  counties.   1074. 

upon  several  judgments.  969- 

for  the  residue.   1059- 

may  be  executed  after  defendant's  death.    1074. 

necessary,  for  redeeming  mortgaged  estate.  IO76. 

proceedings  under; 

against  goods.   1073,4.1135. 

lands;  1073,  4,  5.  1135,  6. 

in  trust.  1075,  6. 
terms  for  years.  IO76. 
notice  of  executing,  unnecessary.  Jd. 
inquisition  and  return.  Id. 
delivery  of  moiety  :  Id.  1077^ 

entry  on.  Id. 
ejectment :  Id. 

evidence  in.  1077* 
further  process  on;  IO76,  7« 

after  eviction.  Id.  1136,  7- 
interest  allowed  on,  in  equity.   1077»  8. 

creditor  by,  when  entitled  to  priority  against  the  crown.  1098. 
poundage  on  executing.   10S4. 
extent  under,  when  pleadable.   1184. 
ELISORS.  149.  315.  839,  40. 
ELONGATA, 

return  of.   1 078. 
ELY,  Isle  of, 

certiorari  to  :  399,  400. 

indorsement  on.  400.  (a.) 
process  into,  how  directed.  150.  1036.  (/.) 
EMBLEMENTS, 

justification  under  right  of  entry,  to  take.  698,  9- 
ENLARGED  RULES.  507,8. 
ENTERING  CLERKS.  787,  8. 
ENTERING  ISSUE.  See  tit.  Issue. 
Cause.  See  tit.  Trials. 
ENTRIES, 
of  record : 

attachment  of  privilege,  to  save  the  statute,  in  K.  B.  319- 
change  of  prochein  ami,  or  guardian.  Q6. 
warrants  of  attorney,  in  K.  B.  91-  792. 

C.  P.  Id. 
writs,  &c.  to  avoid  statute  of  limitations.   I6I.  787» 

for  other  purposes.  238. 
appearance.  Id.  239.  787. 
recognizances  of  bail,  in  K.  B.  279'  7^^' 
C.  P.  Id. 
Exchequer.  235.  1212(4.) 
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ENTRIES, 

of  record ; 

discontinuance.  734,  5. 
on  rolls  in  general  ; 

by  whom  and  how  made.  787,  8. 
imparlance  roll.  467,  8.  777-  787. 
plea  roll.  786.  C^*.)  787- 
issue  roll.  See  tit.  Issue  Roll. 
judgment  roll,  in  K.  B.  6l7.  787-  964,  5. 
C.  P.  6l6,  17-  965. 
county  palatine.  960. 
proceedings  in  scire  facias,  in  K.  B.  787.  1179j  80. 

C.  P.  Id. 
error.  787.  1233,  4,  1244,  5. 
false  judgment.  787. 
not  of  record : 

of  names,  and  places  of  abode,  of  attornies.  67,  8. 
day  of  appearance,  in  filacer's  book,  in  C.  P.  318. 
in  public  books,  proof  of.  852. 
ENTRY, 

under  lease,  &c.  how  pleaded.  445.  (J,.) 

elegit.   1077- 
of  render  in  marshal's  book  unnecessary,  in  K.  B.  290. 
right  of,  necessary  to  maintain  ejectment.  519- 
actual,  when  necessary.  Id.  532. 
and  ouster,  in  ejectment.  521.  532,  3. 
rights  of,  justification  under.  698. 
writ  of,  in  adverse  suit,  not  amendable  in  disseisor's  name.  755. 

for  suffering  recovery,  amendment  of,  in  teste  or  return.  7^6. 
EQUITY, 

attorney  may  be  admitted  solicitor  in.  68. 
solicitor  of,  may  be  admitted  attorney.  Id. 

solicitor  in  other  courts  of.  Id. 
lien  of.  338.  Id.  (L) 
stamp  duty  on  certificates  of  draftsmen  in.  72,  3. 

practice  in  courts  of,  altered  in  suits  agains  tmcmbers  of  parliament.  1 14.(/'.) 
bail  not  discharged,  by  plaintiff's  electing  to  proceed  in.  293. 
prisoner  for  costs  in,  entitled  to  benefit  of  Lords'  act.  379* 
effect  of  injunctions  in.  465,  6.  and  see  tit.  Injunctions. 
bill  in,  no  foundation  for  staying  proceedings.  572. 
non-payment  of  costs  in,  no  ground  for  staying  proceedings  in  ejectment. 

583. 
grounds  of  setting  aside  award  in.  894.  (?'.) 
statute  of.  1125. 
EQUITY  of  REDEMPTION;  591. 
not  affected  by  execution.    IO76. 
plaintiff's  remedy  for  obtaining.  1042.  IO76. 
may  be  taken  on  extent.  Id.  IO96. 
EQUITY  SIDE  of  EXCHEQUER, 

proceedings  on.  See  tit.  Chancer)/,  and  Exchequer,  on  equity  .side. 
ERASURE, 

in  jurat  oi  offi davit,  not  allowed,  500. 
over  jurat,  docs  not  vitiate.  /(/.  (?«.) 
evidence,  on  nan  estj'actum.  7OI,  2. 
in  fine.  756. 
ERROR,  writ  of, 
what.    1188. 
by  whom  brought.  Id.  1 189. 

plaintiff,  to  reverse  his  own  judgment.  1188.  1221. 
on  judgment  against /b«e  cuxcrt.    1 189. 
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ERROR,  writ  of, 

by  whom  brought ; 

on  judgments  against  principal  and  bail.    1189. 

several  defendants  :  Id.  1190* 

summons  and  severance.  II90.  1226. 
when  it  lies; 

generally:  35.  II9I. 
for  error  in  fact.   II9I. 

law.  1192,  &c. 
for  denying  oijer,  when  demandable.  6»37. 

granting  or  denying  repleader,  improperly.  952. 
on  bill  of  exceptions  ;  913,  14. 

cannot  be  brought  before  it  is  signed.  9' 2. 
after  non  pros  of  former  writ  of  error.   1 192. 
when  not; 
generally  : 

when  defect  is  aided  by  verdict.  950,  &c.  1191' 

amendable.  753,  6cc.  959,  60.  II9I. 
cured  by  statutes  of  jeofails.  954<,  &c.  1 191- 
for  defects  in  mesne  process.  125. 

damages  awarded,  with  plaintiff's  assent,  without  inquisition.  620. 
granting  oi/er  improperly.  637- 
after  special  case.  929,  30. 

agreement  to  the  contrary.  1188. 
judgment  in  scire  facias.  1185. 

oi  respondeat  ouster,  on  plea  to  the  jurisdiction,  1195. 
death  of  nominal  plaintiff  in  ejectment.   1226. 
for  any  thing  which  contradicts  the  record.  Id. 
error  in  fact  and  in  law  together.  Id. 
upon  what  judgment.   1195. 
in  same  court ; 

coram  nobis  : 

when  it  lies;    II9I,  2. 
for  error  in  fact.   1 19I. 
process.  Id. 
after  an  abatement,  &c.   Id.  1192. 
to  reverse  outlawry  ;   136. 

in  Common  Pleas.  Id. 
direction  of  11 96,  7. 
form  of.  1197,  8. 
allowance  of.   1 199- 

how  far  a  supersedeas  of  execution.   1209,  10. 
recognizance  of  bail  on.  1212.  Id.  {g.) 
unnecessary  to  transcribe  on.   1214. 

sue  out  scire  facias.  1221. 
rule  to  assign  errors.  1225. 
assignments  of  error,  &c.   136.  (a.)  1225,  6,  7- 
issue  on,  how  entered.   1233. 
record  of  nisi  prius.  Id. 
execution  on.   1034.  1244,  &c. 
costs  on  reversal.   1244. 
in  superior  court ; 

to  King's  Bench  :   II91,  2. 

from  Common  Pleas.   II92. 
inferior  courts;  Id. 

except  in  London.  Id. 

cinque  ports.  Id. 
stannaries.  Id.  1193. 
counties  palatine.  1193. 
JFales.  Id. 

4  T 
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ERROR,  writ  of, 

in  superior  court ; 

from  King's  Bench ; 

to  Exchequer  Chamber.  1 193,  &c. 
House  of  Lords.  1193,  4. 
law  side  of  Exchequer  ; 

in  England.   J 195. 
-  Scotland.  Id. 
Ireland.  Id. 
when  brought ; 

before  judgment.  Id. 
after  judgment :  Id. 

statute  of  limitations,    II96. 
considered  as  a  new  action.  89-  1196' 
how  sued  out.   1 196. 
direction.  Id.  11 97. 
form  of.  1197,  8. 

correspondence  of,  with  record.   II98. 
teste  and  return.  Id. 
sealing.  Id.  11 99. 

allowance,  and  service  of.    1195.  1198,  9. 
formerly  not  allowed  in  C.  P.  without  shewing  real  error.  136.  1203,  \ 

4.   \ 
how  far  a  supersedeas  ;  I 

in  general :  574,  5.  ' 

when  defendant  is  a  prisoner.  578.  f 

parties  are  misnamed,  &c.  1198.  , 

sued  out  before  interlocutory  judgment.  1199,  1200. 
final  judgment,  in  K.  B.  1200. 
C.  P.  Id. 
in  ejectment  ; 

when  writ  of  error  is  brought  by  landlord.  1080. 

possession  is  sued  out,  without  taxing  costs.  1031. 

1080.  1200. 
on  Stat.  1  Geo.  IV.  c.  87.  $  3.  p.  1208,  9, 
when  sued  out  after  final  judgment;   1200,  1201,  , 
in  K,  B.  Id. 
C.  P.   1201,2. 
Exchequer  of  Pleas,  1201. 
House  of  Lords.  1202.    ■ 
when  brought  for  delay.  574,  5.  1202. 

after  execution  begun.  574,  5.  1203. 
when  bail  is  required.  1199.  1200.  1203,  4,  5.  1210. 
on  error  corain  nobis.   1209,  10. 
after  former  writ  of  error.   1209. 
arrest  not  allowed  in  second  action,  pending.  174. 
proceedings  against  prisoners,  how  affected  by.  364,  5.  374,  5. 
motion  for  leave  to  take   out   execution,    pending.    494,    1034,    II90. 

1202. 
staying  proceedings,  pending.  574,  &c. 

suing  out  execution  on  second  judgment,  pending  error  on  first.  676. 

1201. 
security  for  costs,  by  plaintiff"  residing  abroad.  580.  j 

no  objection  to  setting  off"  debt  on  judgment.  716'. 
an  answer  to  motion  for  new  trial.  944. 
repleader  cannot  be  awarded  after.  953, 
amendments  after:  770,  7I. 
costs  on.  771,  2.  1229. 
by  principal,  may  be  pleaded  by  bail.   1183. 
bail  on.  See  tit.  Bail. 
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ERROR,  writ  of, 

certifying  or  transcribing  record  :    1214,  15. 
rule  for,  in  K.  B.  and  C.  P.;    1215. 
how  entitled.  1217. 
service  of.   1215. 
practice  in  House  of  Lords.  Id. 

when  the  record  is  certified,  or  only  a  transcript.  Id,  12l6. 
mode  of  certifying  or  transcribing; 
in  inferior  court.  12l5. 

King's  Bench  and  Common  Pleas.  /</.  1217« 
House  of  Lords.  Id. 
non  pros  for  not  transcribing.   1217. 
entry  of  transcript,  in  K.  B.  787. 
entitling  proceedings  in,  before  and  after  transcript.  1217. 
amendment  of; 

at  common  law.  Id.  1218. 
by  Stat.  5  Geo.  L  c.  13.  p.  1218. 

allowed,  on  information  in  nature  of  quo  warranto.  1218.  (Ji.) 
not  allowed  on  appeals,  or  process  on  indictments,  &c.  Id. 
costs  on.  Id. 
quashing ; 

ground  of.   1219- 
motion  for,  in  what  court.  Id, 
when  it  may  be  quashed  in  part,  &c.  Id. 
costs  on.  Id. 
abatement  of; 

by  death  of  parties.   1034.  1219.  1220. 
chief  justice.  1220. 
prorogation  or  dissolution  of  parliament.  Id.  1221. 
bankruptcy.   1221. 
marriage,  &cc.  Id. 
discontinuance  of.  Id. 

scire  facias  quare  executionem  non,  in  K.  B. ;    1158.  1221,  2.  1248. 
what,  and  when  it  lies.    1222,  3. 
out  of  what  court,  and  when  it  issues.  1222. 
direction  of.  Id. 
form  of.  Id. 

teste  and  return.  Id.  1223. 
need  not  lie  four  days  in  sheriff's  office.  1223. 
rule  to  appear  to.  Id. 

whether  plaintiff  in  error  may  plead  thereto.  Id. 
consequence  of  not  assigning  errors.  Id. 
alleging  diminution, 

in  Exchequer  Chamber; 

what,  and  when  necessary.   771.  1221,  2.  1224,  &c. 
within  what  time.   1224. 

plaintiff  not  confined  to  one  rule  in  each  term.   1225. 
not  allowed,  against  the  record.  1224.  1228,  9- 

in  inferior  courts.   1224. 
rule  for,  when  and  how  given.  /(/. 
non  pros  for  not  alleging  diminution.  /(/. 
in  House  of  Lords.  Id.  (b.)  1228. 
rule  to  assign  errors  ; 

when  and  how  given.   1225. 
on  error  coram  nobis,  &c.  Id. 
in  King's  Bench.  Id. 

Exchequer  Chamber.  Id. 
House  of  Lords.  Id. 
assignment  of  errors ; 
in  fact.  Id.  1226,  7- 

4t2 
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ERROR,  writ  of, 

assignment  of  errors ; 
in  law  :  1223,  6. 
common.  1226. 
special.  Id. 
in  fact  and  in  law,  not  assignable  together.  Id. 
by  several  plaintiffs.  Id. 

set  aside,  when  calculated  for  delay.  Id.  1227. 
engrossing,  1227. 
need  not  be  signed.  Id, 
delivering  or  filing.  Id. 
certiorari  for  original,  &c.  ; 
what,  and  when  necessary.  Id. 
direction  of.  Id. 
teste  and  return.  Id. 
amendment.  Id.  1228. 
course  of  proceeding  thereon;   122&. 
in  King's  Bench.  Id. 
House  of  Lords.  Id. 
return  to.  1227,  8,  9- 
petition  for  original.  1229* 
practice  thereon.  Id. 

in  what  cases  the  parties  may  have  a  second  certiorari.  12301 
when  the  court  will  award  it  for  their  own  information.  1232^. 
scire  facias  ad  audiendum  errores,  in  K.  B.   1230.  1248. 

processum  et  recordum.   1174.  1230. 
compelling  plea,  or  joinder,  in  Exchequer  Chamber.  1230. 

House  of  Lords.  Id. 
pleas ; 

common:  Id.  1231. 

in  nulla  est  erratum.  Id.  1232. 
special:    1230.  1232. 

release  of  errors.  1232,3. 
delivering  or  filing.  724.  1233. 
demurrers.  724.  773,  4.  1230.  1232. 
issues ; 

making  up  and  entering:  773,  4.  1233. 
in  King's  Bench:   1233. 

on  error  coram  nobis.  Id. 
in  Common  Pleas.  Id. 

Exchequer  Chamber.  1234. 
trial  of  issues  in  fact.  1233,  4. 
arguing  errors  in  law  ; 
in  King's  Bench.  1234. 

Exchequer  Chamber.  Id.  1235. 
House  of  Lords.  1235. 
motion  and  rule  for  judgment.  493.  1235. 
judgment  oi  nonpros.  See  tit.  Nonpros. 

afiirmance  or  reversal,  &c. ;   1229.  1233,  4.  123a. 
when  court  are  divided  in  opinion.   1236. 
in  part,  or  for  the  whole.  Id,  1237. 
what  shall  be  given,  on  reversal  of  first.   1237,  8,  9. 
rule  nisi,  on  reversal,  in  K.  B.  of  judgment  of  inferior  court.  1238. 
damages  in  :   1239. 

interest.  Id.  1240,  &c. 
costs  in.  1012.  1238,  9.  1243,  4. 
execution  after;   1158.  1229.  1244,  &c. 

on  abatement,  by  death  of  plaintiff  in  error.  1034. 

two  scire  facias',  to  revive  judgment  in  original  action,  and  in  ejror. 

1186. 
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ERROR,  writ  of, 
execution  after ; 

out  of  what  court.  1032.1245. 

setting  aside  for  irregularity.   1034.  1200,  1201,  &c. 

remittitur  of  proceedings  :  1244,  5. 

entries  after,  in  K.  B.  1245. 
rule  for,  after  non  pros  in  Exchequer  of  Pleas.  1244.  {k.) 
direction  of.  1245. 
return.  Id. 
restitution  after:  Id.  1246. 

to  what  the  party  shall  be  restored.  1246. 
ESCAPE, 

proceedings  against  warden  of  Fleet,  in  vacation,  for.  325. 
retaking  defendant  after.  204.  233,  4. 
plaintiff's  remedies  on.  234. 
on  mesne  process ; 

attachment  against  sheriff,  for  not  bringing  in  body.  Addend,  id. 
action  for,  when  maintainable.  222.  235,  6.  285.  309,  10.  371- 
when  not.  235,  6.  309,  10.  488. 
against  the  old  sheriff.  308. 
mode  of  declaring  in.  236. 
venue  in,  cannot  be  changed.  654. 
how  defeated.  235. 

setting  aside  or  staying  proceedings  iu.  3l6,  I7. 
evidence  in.  236.  Addend,  to  p.  662. 
recovery  in,  a  bar  to  ruling  sheriff.  310,  11. 
on  execution ; 

from  tipstaff,  on  render.  287. 
action  for.  230.  IO69.  IO71.  1186. 
declaration  for.  70 1. 

setting  aside  proceedings  in.  572,  3.  1186. 
verdict,  in  debt  for.  923. 
new  execution  after.   107I. 
when  covered,  by  relation  of  day  rule.  377- 
retaking  after;  See  tit.  Recaption. 
must  be  pleaded.  703,  4. 
ESCAPE  WARRANT:  344. 

in  what  cases  it  may  be  obtained.  233,  4.  IO71,  2. 
by  whom  granted.  234. 

arrest  on,  when,  by  whom,  and  how  made.  Id. 
time  to  declare  after  recaption  on.  344.  347. 
ESCROW.  701. 
ESSOIN  ;   102,  3.  105,  6.  464,  5. 

not  allowed  in  personal  actions.  IO6. 
at  fiisi  prius.  837- 
ESSOIN  DAY, 

interval  between,  and  day  of  courts  sitting,  taken  as  part  of  term.  325. 
ESTOPPEL, 
what : 

entering  into  bail-bond,  or  putting  in  bail  above,  in  wrong  name,  6S8. 
imparlance.  469.  691. 
giving  cognovit.  243.  609. 
plea  or  replication  of;  79.  137.  688.  69S.  730. 
must  be  pleaded  with  certainty.  730. 
party  must  rely  upon  it.  79-  715.  730. 
ESTOVERS, 

justification  under  right  of  common  of.  698. 

entry,  to  take.  Id.  699. 
ESTREATS, 

roll  of,  in  K.  B.  786. 
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EVICTION.  1017.  1136,7. 
EVIDENCE, 

written  :  849,  50. 
public;   850. 
of  record  :  Id. 

acts  of  parliament ;  Id. 
public.   Id. 
private.  Id. 
how  proved.  Id, 
judgments  ; 

in  superior  courts.  603.  850.  933.  977. 
inferior  courts.  977. 
recognizances.  850.  1131,  &c. 
letters  patent.  850.  1139.  1142,  &c. 
writs  and  returns,  when  filed.  161,2.850. 
affidavits,  when  read  and  filed.  850. 
copies  of;  Id. 

under  seal :  Id. 

exemplifications  ;  Id. 

under  great  seal.  Id. 

seal  of  court.  Id. 
not  under  seal :  Id.  85 1 . 
sworn  copies.  851. 
office  copies  ;  Id. 

when  admissible,  and  when  not.  Id. 
copy  of  copy.  Id, 
not  of  record  :  850,  51,2. 
judicial;  850,  51. 
in  actions  at  law  ; 

commencement  of  action,  &c. ; 

generally.  144.  (/.)  16I,  2. 
by  and  against  attornies.  322.  336. 
copy  of  signed  bill  of  costs.  336. 
writs,  not  filed.  i6l,  2. 
declaration.  336. 

commitment  on  habeas  corpus.  353,  4. 
rules  of  court.  490.  674.  888. 
judge's  order   of  reference,   in  action  on   award. 

888. 
affidavits,  not  filed.   851. 
depositions  of  witnesses  ;   86 1,  2. 
under  old  commission,  862. 
in  recent  transaction.  Id. 
record  of  nisi  privs.  336.  869.  978. 
postea,  in  what  cases  evidence,  and  in  what  not. 

933.  977. 

master's  allocatur.  933. 
judgment  paper,  gjj. 
proceedings  in  Chancery:  851. 

depositions.  Id. 
judgments  in  House  of  Lords.  Id.  977,  8. 

inferior  courts,  not  of  record.  851.  S7^- 
sentences  in  ecclesiastical  courts.  851. 
courts  of  admiralty.  Id. 
foreign  courts.  Id.  978. 
commission   of  bankruptcy,  &c.  to   prove  petitioning 
creditor's  debt,  &c.  721,  2,  3. 
certificate  of  bankrupt,  on  general  plea  of  bankruptcy. 

696. 
under  lormcr  comraiasion,  H62. 
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EVIDENCE, 
written: 
public ; 

not  of  record : 

judicial ; 

former  bankruptcy,  to  avoid  certificate.  1162. 

support  same.  Id. 
examinations  before  justices.  647- 
depositions,  on  cliarge  of  felony.  Id. 
inquisitions.  852. 
awards,  &c.  Id.  888. 
books  of  Quarter  sessions.  646.  852. 

clerk  of  judgments,  &c,  852.  856- 
King's  Bench  and  Fleet  Prisons  ;   852. 
for  what  purposes  allowed.    354. 
day-book  at  judgment  office,  when  not  allowed.  603. 

964. 

not  judicial ; 

journals  of  Lords  or  Commons.  852. 

London  gazette.  Id. 

domesday  book.  Id. 

surveys  of  ecclesiastical  benefices,  &c.  Id. 

pope's  bull,  or  licence.  Id. 

books  of  herald's  office.  Id. 

history.  Id. 
parish  registers.  647.  852. 
rate  books,  &c.  852. 
rolls  of  courts  baron.  648.  852. 
ancient  terriers,  or  surveys.  852. 
corporation  books.  648,  9*  852. 
books  of  navy  office.  852. 

custom  house.  647.  852. 
stamp  office.  852. 
post  office.  647.  852. 
bank.  Id. 

South  Sea  house.  Id. 
East  India  company,  &c.  Id. 
proof  of  entries  in  public  books.  852. 
inspection  of.  See  tit.  Inspecting  Books,  SfC. 
private:  850.  852. 

deeds  under  seal.  852. 

agreements,  &c.  not  under  seal.  Id. 

deeds,  &c.  in  possession  of  party  to  suit;  Id. 

producing,  and  proving  execution  ot.  Id. 
in  possession  of  adverse  parly ;  Id.  853. 

notice  to  produce  :  853,  4.  and  see  tit.  Notice  to 

produce  deeds,  SfC, 
how  proved.  854. 
reoular  time  of  calling  for  production  of.   854. 
catlina  for,  does  not  make  them  evidence  for  the 
°  other  party.  Id. 

proving  execution  of,  when  produced.  Id. 
in  possession  of  third  persons  :   852.  855,  6. 

subpana  to  produce,  with  clause  of  duces  tecum. 

See  tit.  Witnesses. 

indorsements  on  bond.  18,  19.  0=0   -?   a 

when  parties  compellable  to  produce.  494.  639,  &c.  852,  3,  4. 

unwritten :  849-  855.  . 

parol  evidence,  when  not  admissible  ; 

to  prove  delivery  of  bill  of  costs.  330. 
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EVIDENCE, 

unwritten  : 

parol  evidence,  when  not  admissible  ; 

to  prove  notice  to  produce  deeds,  &c.  854. 
day  of  trial,  at  nisi  prius.  869.  977- 
generally  : 

must  be  the  best,  the  case  admits  of.  849- 

plaintiff  not  obliged  to  furnish,  against  himself.  639-  853. 

bound  to  disclose,  before  trial.  641. 
must  be  confined  to  strict  legal  rights.  731. 
not  allowed  to  be  given,  on  talking  view.  849. 
governed  by  pleadings.  Id. 

on  plea  of  misnomer,  that  defendant  was  called  as  well  by  one  name 

as  another.  ObJ.  (?•) 
general  issue ; 

what  may,  or  what  may  not  be  given.  6^9)  &c. 
is  to  be  proved.  849. 
plea,  or  notice,  of  set  off.  7 1 9,  20,  21. 
special  issue.  849- 
execution  of  inquiry;  629,  30. 

in  action  against  hundrcdors,  &c.   124. 
when  plaintiff  has  not  got  his  full  demand.  030,  31- 
after  judgment  on  demurrer.  633,4.  799- 
circumstantial.  915. 
in  particular  actions  : 

assumpsit,  on  attornies  bills.  336. 

debt  on  bond,  of  payment  or  release.  1/,  18. 

for  performance  of  covenants.  634. 
on  non  est  factum.   7OI.  (n.) 
judgment,  suggesting  a  devastavit.    Il65. 
detinue,  upon  a  finding.  6.  * 

penal  action,  removed  out  of  proper  county.  781. 
case,  for  malicious  arrest.  228.  734,  5. 

prosecution.  647.  923,  4. 
words.  630.  703. 
libels.  703. 

seducing  daughters.  630.  (/'.) 
ejectment,  by  assignee  of  insolvent.  378.  (c.) 

on  Stat.  1  Geo.  IV.  c.  87.  §  2.  p.  918,  I9. 
founded  on  elegit.   1077» 
actions  against  attornies.  322.  » 

hundredors.    II9.  (/.)123. 
justices  of  peace.  923,  4. 
sheriffs,  for  escapes.  236.  Id.  (h.) 
not  taking  bail.  221. 
on  Stat.  8  Ann.  c.  14.  §  1.  p.  1055,  6. 
sheriff's  officers,  on  stat.  32  Geo.  II.  c.  28.  §  12. 

p.  232. 
assignees  of  bankrupts,  to  dispute  bankruptcy,  &c. 

721,  2,3. 
of  cause  of  action  : 

what  sufficient  to  take  case  out  of  statute  of  limitations.  21,  &c. 
in  Common  Pleas  at  Lancaster.  103. 

necessary,  notwithstanding  admission  in  defendant's  bill  of  particulars. 

645. 
not  allowed  to  be  given  out  of  particulars.  Id. 
exception  to  tliis  rule.  Id. 
must  be  material,  to  retain  venue.  662. 

what  is,  or  is  not,  sufficient  for  that  purpose.  Id.  663.  Addend  to  p. 

662. 
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EVIDENCE, 

of  cause  of  action  : 

when  it  must  arise  in  a  particular  county.  781.  9^7- 
promise  to  re-pay  money,  on  count  for  money  had  and  received.  3. 

or    acknowledgment,   to    take  case  out  of  statute  of   limita- 
tions.  17,  18,  19.  21,  &c.  Addend,  to  p.  21. 
payment  or  release,  when  presumed  in  debt  on  bond,  &c.  17,  18. 

of  interest,  by  indorsement  on  bond.  18,  19- 
demand  of  copy  of  warrant.  33. 
delivery  of  bill  of  costs.  336. 
execution  of  warrant  of  attorney.  600,  6OI. 
bringing  money  into  court;  674i.  678. 
intent  of,  when  admissible.  675. 
does  not  give  plaintiff  a  right  to  reply.  679- 
day  of  trial  at  nisi  prius.  869-  977 ■ 
admission  by  attorney's  clerk,  on  taxing  costs.  1027. 
receipt  of  money  levied  on  Jieri  facias.   103.5. 
assignment  of  lease  by  deed,  under  Jieri  J'acias.  1043- 
precise  time  of  seizure  of  goods  under  execution,  and  act  of  bankruptcy. 

1048. 
allowance  of  writ  of  error.  1200.  (g.) 

defendant  being  beyond  sea,  on  error  to  reverse  outlawry.    136,  7« 
variance  of,  from  declaration,  436.  Id.  (i.) 
demurrer  to.  See  tit.  Demurrer  to  Evidence. 

admitting  or  rejecting  improperly,  good  ground  for  bill  of  exceptions.  910» 

11. 
new  trial.  938,  9. 
on  both  sides,  ground  for  refusing  new  trial.  939» 
judges'  report  of,  on  motion  for  new  trial.  94-5. 
EXAMINATIONS, 

before  justices,  evidence  of.  647. 
EXCEPTION  DAY.  103. 
EXCEPTIONS,  bills  of;  See  tit.  Bills  of  Exceptions. 

marking  in  margin  of  demurrer  books.  511.  79^,  7' 
EXCHEQUER  of  PLEAS, 
jurisdiction  of.  35. 
barons  of.  36. 
officers  of  court.  52. 
business  of,  how  done.  Id. 
attornies  and  side  clerks  : 

qualifications  of.  55,  &c. 
privileges  of;  36.  76,  7. 
in  laying  venue.  77- 

suing,  or  being  sued,  with  their  wives.  Id. 
member  of  university.  Id.  682. 
proceedings  in  actions  by  : 

venire  facias  of  privilege.  76,  7«  87- 
capias  of  privilege  :  Id. 

holding  to  bail  on.  77' 
beginning  of  declaration.  321. 
proceedings  in  actions  against: 
by  bill  ;  76,  7.  87. 

beginning  of.  325. 
delivering  bill  of.  326. 
taxation  of  costs  of:  327,  ^<'-- 

undertaking  to  pay  bill  on.  337.  (c-) 
means  of  commencing  actions  in.  87. 

proceedings  against  warden  of  Fleet,  for  escape,  on  stat.  59  Geo.  Ill  c.  64. 

p.  325. 
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EXCHEQUER  of  PLEAS, 

proceedings  against  members  of  the  House  of  Commons; 
by  bill  : 

with  whom  filed.   II7. 
process  on.  Id. 
appearance.  Id.  US. 
process  in.  See  tit.  Froccss. 

order  for  holding  to  bail  in  trover,  or  detinue.  I71.  186. 
affidavit  to  hold  to  bail ; 
by  executor.  182. 
when  conclusive,  or  not.  192. 
bail  bond  on  attachment ; 

sheriff  cannot  take,  for  non-payment  of  costs.  220.  (rt.) 
proceeding  on,  if  condition  broken.  221. 
fees  to  sheriff's  officer,  on  arrest.  232. 
bail  in  ; 
common : 

discharging  defendant  on.   192. 
in  action  against  husband  and  wife.  241. 
special : 

number  of  persons.  245,6. 
who  may  or  may  not  be : 

housekeepers.  246.  270. 
attornies'  clerks.  246. 
foreigners.  272. 
time  allowed  for  putting  in.  240. 
fee  allowed  to  commissioner  for  taking.  Id. 
recognizance  of; 

for  what  sum.  232.  (a.)  263.  269. 
how  entered  on  record.  235. 
entry  of.  280.  {b.) 
exception  to ; 

when  and  how  made.  257,  8. 
notice  of.  Id. 
justification  of; 

time  allowed  for.  Id. 

notice  of,  by  whom  signed.  260. 

on  day  when  court  sits  in  equity,  bad.   Id, 
in  vacation  :  257.  260. 
at  chambers.  Id. 
at  what  hour.  263. 
affidavit  of.  269. 
not  justifying  on  day  mentioned  in  notice.  302. 
setting  aside  order  for  allowance  of.  235. 
liability  of.   283. 
render  in  discharge  of; 

sheriff  when  entitled  to  benefit  of.  284. 
time  allowed  for,  in  general.  287. 

on  staying  proceedings,  pending  error.  577* 
l)ail  bond ; 

action  on  by  sheriff,  in  what  court.  300. 
staying  proceedings  on.  Id.  302,  3,  4. 
when  it  shall  not  stand  as  a  security.  304.  {f.) 
attachment  against  sheriff; 

when  no  bar  to  assignment  of  bail  bond.  297. 
cannot  be  moved  for,  after  bail  justified.  313. 
prisoners ; 

proceedings  against: 

in  custody  of  sheriff,  &c.  344,  &c.  Addend,  to  p.  348, 
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EXCHEQUER  of  PLEAS, 

prisoners ; 

proceedings  against : 
in  custody  of  warden  ; 

on  removal  by  habeas  corpus.  356,  7- 
charging  in  custody,  with  declaration;  358. 

affidavit  required  for.  361. 
time  allowed  for  declaring.  359. 

proceeding  to  judgment.  366. 
charging  in  execution.  Id.  367. 
treaty  orMigreement  with,  must  be  in  writing.  375. 
on  extent ; 

changing  custody  of.  289-  1095. 
relief  of.  379-  («•)  1112,  13. 
rule  on  remanding,  on  lords'  act.  385.  (e.) 
removal  of  causes  into,  from  inferior  courts  ;  398,  9- 

usual  order  on.  399- 
<lcclaration  in ; 

beginning  and  conclusion  of.  Addend,  to  p.  434.  (A) 
against  one  of  several  defendants,  in  joint  action.  450. 
filing  or  delivering  ;  457. 

de  bene  esse.  Id.  458,  9' 
after  defendant's  appearance.  457.  {/•) 
notice  of,  when  and  how  served.  460,  6l. 
time  for  pleading,  on  declaration  de  bene  esse  ;  458.  47^. 

after  defendant's  appearance.  473,  4. 
rules  to  plead.   481. 
no  crown  side  in.  484. 
motions  in  ; 

to  remove  proceedings,  into  office  of  pleas.  398,  9- 
for  attachments  ;  487. 
how  entitled.  Id. 
rules,  on  last  day  of  term.  503. 
setting  aside  proceedings,  for  irregularity.  564. 
notices  of;  497. 
costs  on.  Id. 
affidavits  in  support  of; 
when  made.  500. 
Jurat  of,  when  made  by  illiterate  persons.  Id. 

two  or  more  deponents.  Id.  501. 
filing,  502. 

office  copies  of,  must  be  examined  and  signed.  Addend,  id. 
sworn  after  rule  made  absolute,  cannot  be  read  on  opening  it.  512. 
days  appointed  for.  511. 

course  observed  on  hearing  counsel  on.   512,  13,  14. 
on  extents.  1106.  1120,  21,  2. 
rules  for  attachments  ; 

absolute  or  nisi.  487- 
affidavits  in  support  of,  how  entitled.  Id. 
to  set  aside  annuity.  559. 
service  of,  generally.  505. 
making  absolute.  507. 
summonses  and  orders,  by  barons  on  circuits.    515,  l6. 
notices,  in  whose  name  given.  505. 
staying  proceedings,  in  actions  for  less  than  40s     565. 
against  bail,  pending  error.  577}  S* 
security  for  costs,  not  required  in.  579'  ((^O 
warrant  of  attorney ; 
defeazance  on :  591>  2. 
iiliug  with  lua&lcr.  602. 
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EXCHEQUER  of  PLEAS, 

judgment  by  default,  when  signed.  458,  9. 

cognovit,  when  regular,  though  no  process  sued  out.  6o6,  7« 
reference  to  master,  to  compute  principal  and  interest  on  bills  of  exchange, 

kc.  618. 
notice  of  inquiry ; 
in  town.  624. 

country.  Id. 
entry  and  service  of.   Id.  625. 
term's  notice.  625. 
on  delivering  replication,  &c.  626,  7* 
order  for  particulars  of  demand  in.  643. 

affidavit  necessary  to  obtain.  Id, 
changing  venue ;  659. 
rule  for:  662. 
discharging.  Id. 
bringing  money  into  court.  669- 
claim  of  conusance.  682. 
pleas  in  abatement ; 

in  scire  facias,  against  heirs  and  tertenants.  6^2. 
affidavits  in  support  of.  Id.  69^. 
rule  to  reply.  729. 
issue  in ;  7B>0. 

rule  to  enter,  when  given.  '([^5. 
rolls  in.  See  tit.  Rolls. 
trial ; 

of  issues,  in  Middlesex.  811.  (/".) 

sittings  appointed  for,  in  London  and  Middlesex.  811,  12,  13. 

commission  for,  at  assizes;  807.  869,  70. 

clause  of  mittimus  in.  870. 
notice  of; 

entry  and  service  of.  505.  813. 
on  delivering  replication,  &c.   814. 
in  town.  815. 

country.  Id.  8I6. 
after  four  terms.  81 6. 
countermand  of.   817. 
judgment  as  in  case  of  nonsuit,  for  not  proceeding  to  ;  820.  825. 
motion  for,  when  made.   825. 

after  moving  for  costs,  for  not  proceeding  to  trial.  820. 

825. 
discharging  rule  for,  on  what  terms  :  829. 

costs  on.  830. 
rule  for,  after  peremptory  undertaking,  absolute  in  first  instance. 

•    829.  {m.) 
special  jury  in,  rule  for.  844.  (e.) 
view  in,  when  not  grantable.  848. 

rule  for.  Id.  (/.) 
witnesses  going  abroad,  commission  to  examine:  86l. 

costs  of.  Id.  (e.) 
record  in.  869. 
entering  causes  for  trial,  in  London  and  Middlesex.  871 . 

at  the  assizes.  872. 
hearing  counsel,  on  arguing  special  case.  514. 
costs  of  arbitration.  886. 

new  trial.  946.  948. 
on  several  issues.  1009-  1011. 
taxing.   1026,  7. 

mode  of  recovering,  on  non  pros,  &C.  1028. 
motion  in  arrest  of  judgment.  961. 
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EXCHEQUER  of  PLEAS, 
execution ; 

by  several  writs,  into  different  counties.   1033. 
quashing  return  to  xenditioni  exponas.  IO6O. 
amendment  of  returns  to.  Id. 
effect  of  ca.  &a.  for  fixing  bail.   1 147,  8. 
error  from  ;   1 195. 

writ  of,  direction  of.  1197- 

varying  from  process,  in  description  of  plaintiff.   II98. 
allowance  of.  Id.  1199- 

from  what  time  a  supersedeas  of  execution.   1200,  1201. 
bail  on : 

time  and  manner  of  putting  in,  excepting  to,  and  justifying.  1211. 
recognizance  of; 
in  general.  Id. 
in  debt  for  penalty.  Id. 
ejectment.  Id.  1212. 
entry  of.  1212.  (^.) 
in  Ireland.   1224.  {h.) 

rule  for  execution,  after  non-prossing  writ  of.  1244.  (Jc.) 
ejectment  in.  See  lit.  Ejectment. 
EXCHEQUER, 
equity  side  of; 

solicitor  on,  cannot  practise  as  such  in  Chancery.  68. 
proceedings  on  forfeiture  of  bail  bond,  on  attachment  for  contempt. 

221. 
effect  of  injunction  in,  for  want  of  answer.    465. 
upon  the  merits.  Id.  466. 
sittings  in  term.  813.  (a.) 
trial  of  issues  from.   813. 
issuing  extent.  1094,  5. 
revenue  side  of ; 

proceedings  on  outlawry.  134,  5,  6.  1087,  8. 
for  reversing  outlawry  :   141,2. 
costs  on.  140. 
by  information  : 

commencement  of.  25. 
trial  of  crown  causes  ;    813.  923.  1005. 
\n  Middlesex.  812.  1128. 
days  appointed  for.    813. 
by  proviso,  not  allowed  on.  821. 
recognizance  of  bail  may  be  vacated,  when  attorney 
general  does  not  proceed.  Id. 
putting  off.  832. 

new  jury  impanelled  for.  845,  6. 
commission  to  examine  witnesses  abroad.  86O.  (/.) 
execution  on : 

by  levari  facias.  134,  5.  1087,  8. 
extent :  See  tit.  Extent. 

taxing  solicitor's  bill  of  costs  on.  330,  31.  1131. 
scire  facias  on,  for  the  king:    See  tit.  Scire  facias. 

not  necessary,  on  judgment,  after  a  year.  1140. 
EXCHEQUER  CHAMBER, 
writ  of  error  to;    1193,  &c. 
in  Ireland.  1224.  {h.) 
lies  not,  for  error  in  fact.  1192.  1194. 
proceedings  on.  See  tit.  Error. 
rules  on.  See  tit.  Rules. 
return  days  in.  1234. 
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EXCHEQUER  CHAMBER, 

interest  on  affirmance  in.  1239,  40,  &c. 
EXCISE  and  CUSTOMS.  See  tit.  Customs  and  Excise. 
EXCOMMUNICATION, 
plea  of;  685.  69O. 

after  last  continuance.  899>  900. 
judgment  on.  69'i' 
discontinued,  except  in  certain  cases.  377.  (a-) 
EXCOMMUNICATO  CAPIENDO,  219-  377. 
prisoner  on,  entitled  to  benefit  of  rules.  376,  7. 

when  entitled  to  benefit  of  Lords'  act.  379,  80. 
when  not.  380. 
EXCUSE, 

of  performance,  pleas  in.  695. 

when  pleaded,  or  given  in  evidence.  699-  702« 
matter  of,  must  be  pleaded  in  trespass.  704. 
EXECUTION, 
what.    1030. 

distress,  under  act  of  parliament,  in  nature  of.  572.  (c.) 
for  plaintiff;   1030. 
in  debt.  ]d. 

assumpsit,  &c.  Id. 
detinue.  Id. 
replevin.  Id. 
ejectment ;  Id. 

staying,  on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  919. 
defendant.  1030. 
different  kinds  of.  Id.  1031. 
at  common  law,  or  by  statute.   1031. 
when  sued  out ; 
in  general.    Id. 
to  avoid  writ  of  error.  Id. 

after  writ  of  error.    574,  &c.  1032.  1156.  II99,  &c.  1209,  10. 
false  judgment.   1247,8. 
injunction.  1156. 

agreement  to  stay  execution.  6O8.  1031.  1155. 
on  second  judgment,  pending  error  on  first,  in  K.  B.  576.  1201,  2. 

C.  P.  Id. 
taken  out,  pending  action  on  judgment,  irregular.  1032. 
with  or  without  scire  facias  ; 

after  a  year.  1031,  2.  1152,  &c. 

change  of  parlies.    1 166,  &c. 
against  defendant,  sued  by  a  wrong  christian  name.  451,  2. 
different  defendants,  for  same  debt.  1035. 
partners.  1056,  7. 

executors  and  administrators.   1030,  1051.  1164,  5,  &c. 
heir,  when  charged  as  tertenant.  1173,  4. 
bankrupts.  211.  II60,  &c.  II66,  7,  8. 
insolvent  debtors  ;   11 63. 

after  irregular  discharge.  382. 
hundredors.  120,  &c. 

prisoners,  discharged  on  stat.  48  Geo.  III.  c.  123.  p.  392. 
by  or  against  survivors.    1170,71. 
out  of  what  court ;  401,2.  1032. 

on  removal  by  writ  of  error.   1032. 

certiorari.  401,  2.  1032. 
election  of.  1032. 
against  goods  and  person,  at  same  time.  Id. 
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EXECUTION, 

into  different  counties,  at  same  time.  1033. 

in  what  cases  one  may  be  had,  with  or  after  another,  and  in  what  not.  Id. 

1034. 
it  cannot  be  taken  out,  without  leave  of  court.  892.  1034, 

5.  1190.  1202. 
special,  not  warranted  by  general  judgrnent.  1036.  1162.  1164. 
for  what  sum  ; 

in  debt  on  simple  contract.   1036. 
for  penalty.   1035.  1159. 
on  annuity  bond.   1 159,  60. 
after  award.    1034,  5. 
expenses  of,  levying.  1035,  6. 
fraudulent,  not  entitled  to  preference.   1044. 
poundage  on.  See  tit.  Poundage. 
king's  precedency  of ;   1097,  8,  &c. 
as  to  lands.  IO98. 
goods.  Id.  &c. 
debts.  1102. 
hyjieri  facias.  See  tit.  Fieri  facias, 
levari  facias.  See  tit.  Levari  facias, 
sequestrari  facias.   1063,  4. 

capias  ad  satisfaciendum.  See  tit.  Capias  ad  satisfaciendum, 
elegit.  See  tit.  Elegit, 
extent.  See  tit.  Extent. 
may  be  sued  out  by  a  different  attorney,  in  C.  P.  89.  1031. 
signing  writs  of,  in  C.  P.   1037. 
setting  aside,  for  irregularity  :  496.  562.  IO72.  1200,  &c. 

cannot  be  done  by  judge  at  chambers.  517' 
on  second  judgment,  pending  error  on  first.  576.  1201,  2. 
new  writ  of,  after  discharge  of  members,  bv  privilege  of  parliament.  1070, 

71. 
death  of  defendant.    IO7I. 
escape,  or  rescue.  Id. 
returns  to  ;  See  tit.  Returns. 

when  necessary  to  be  shewn  in  pleading.   1073. 
prisoners  in.  See  tit.  Prisoners. 
in  action  for  non-residence.  IO66. 
replevin.  See  tit.  Retorno  Habendo. 

ejectment.  See  tit.  Ejectment,  and  Habere  facias  possessionctn, 
scire  facias.  Se  tit.  Scire  facias, 
error.  See  tit.  Error. 
EXECUTORS  and  ADMINISTRATORS, 

how  far  they  represent  testator  or  intestate.   1  172. 
actions  by  or  against ;  6,  f .  12.  I6.  25,  6.  435.  663. 
joinder  in.  12. 

limitation  of.   17.  21.  23,  4,  5,  6.  Addend,  to  p.  21. 
need  not  be  so  described,  in  common  process.   146.  452. 
affidavit  of  debt  by.   182.189. 
arrest  in  actions  against.   148.  195,  6. 
bail  to,  on  reversing  outlawry,  after  plaintiff's  death.    139- 
not  entitled  to  privilege  of  attornies.  79- 
of  attornies,  need  not  deliver  signed  bill.  333. 
declaring  upon  general  process.  452. 
special  process.  Id. 
by  the  bye,  in  C.  P.  427- 
residing  abroad,  may  be  compelled  to  give  security  for  costs.  579- 
giving  warrants  of  attorney.  594. 
pleas  by  or  against,  in  abatement.  686. 
bar.  697.700. 
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EXECUTORS  and  ADMINISTRATORS, 

picas  by  or  against,  puis  darrein  continuance.  9(^0.  1184,  5. 

in  scire  facias.   1184,5. 
bringing  money  in^o  court,  in  actions  by.  671' 
set  off  in  actions  by  or  against.  717>  18. 
judgments  against; 

as  in  case  of  nonsuit.  823. 

after  plea,  may  be  pleaded  puis  darrein  continuance.  900. 
upon  verdict,  &c. ;   1 164,  5. 
in  assumpsit,  &c.  9^3. 
debt:  Id. 

alteration  of.  dj6. 
of  assets  infutiiro.  737-  1164,  5. 
VU71C  pro  tunc.  9^5,  6. 
when  entitled  to  costs  ; 

in  replevin.   1013. 

where  one  of  several  pleas  is  found  for  them.  1012.  10l6,  17« 
when  not ;    1014. 

where  one  is  acquitted.  1023. 
when  liable  to  costs  ; 
as  plaintiffs  : 

on  judgment  of  mo?/pro5.   464.1015. 

discontinuance.  733.  1015. 
for  not  proceeding  to  trial,  according  to  notice.    1015. 
on  nonsuit  or  verdict:   1014,  15. 
as  for  a  contempt.   1015. 
on  Stat.  43  Geo.  III.  c.  46.  §  3.   p.  1020,  21. 
as  lessors  of  plaintiff,  in  f;ec^»je«^.   1028. 
as  defendants  : 

for  pleading  falsely.   10l6. 

de  bonis  testatoris,  on  judgment  of  assets  injuturo,   Td. 
on  interlocutory  motions.  1015. 
writs  of  error.   1239. 
when  not  liable  to  costs  ; 

on  taxing  testator's  bill  of  costs.  533. 

setting  aside  annuity.   555. 
for  not  proceeding  to  trial.  819. 

on  judgment  as  in  case  of  nonsuit.  823.  («.)  830.  1015,  l6. 
nonsuit,  or  verdict.   1014. 
judgment  of  assets  infutiiro.   10l6. 
in  actions  of  waste,  &c.  981. 
prohibition.  983. 
scire  facias.  1 1 86. 
proceedings  by  or  against,  on  stat.  8  &  9  /F.  III.  c.  11.  $  6.  p.  9^7. 
in  what  cases  personally  liable,  on  award.    889- 
not  affected  by  judgments,  unless  docketed.  972. 

within  court  of  conscience  acts.  994,  5. 
executions  against ; 

in  general.  1030.  Il64,  5. 

for  their  own  debts.   1051. 

of  future  assets.    1 164. 

returns  to,   1058.  1064. 

after  return  oi  nulla  bona.  1064.  11 65. 

dexustaxit.   1058.  1064.  1074.  1105. 
signing  note,  on  Lords'  act.    386. 
scire Jactas  by  or  against.  11 68,  &c. 
error  by  or  against;   11 90. 

bail  in,  not  required.  1208. 

proceedings  in.  1219,  20. 

when  liable  to  costs,  on  affirmance.    1 239. 
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EXEMPLIFICATIONS.  45.  850. 
EXIGI  FACIAS,  writ  of;  128,  9.  1068. 

de  novo.  128,  9- 
EXONERETUR.  See  tit.  Bail,  and  Bail-piece. 
EXPENSES, 

of  knights,  on  coming  to  choose  grand  assize.   807- 
witnesses.   734.  820.  856.  86l.  (c)  864,  5,  6. 
arbitration.  886. 
executions.  1035,  6. 
EXTENT, 

generally ; 

what,  and  when  it  lies,  and  when  not.   1089. 
for  the  king  :   Id. 

for  debts  originally  due,  or  assigned  to  him ;  Id. 
of  record.  Id. 
not  of  record.  Id. 
found  on  writs  of  extent,  or  diem  clausit  extremum. 

Id. 
against  body,  lands,  and  goods  ;  Id. 
at  common  law.   Id. 
by  magna  charta.  Id.  IO9O. 
33  lien.  VIII.  c.  39.  p.  IO9O. 
in  chief;   Id. 
what :  Id. 
on  judgments.  Id. 

recognizances.  Id.  IO9I. 
specialties.   I09I,  2.  1140. 
for  simple  contract  debts;   1092. 

commission  to  find  :  Id.  1093. 
inquisition  on.  Id. 
immediate.   IO91,  2. 
proceedings  previous  to : 

affidavit  of  danger.  Id.  1093. 
Jiat.   1092,  3. 
writ  of; 

out  of  what  court  it  issues.  1094. 
form  of.  Id. 

teste  and  return,  &c.  Id.  1095. 
several  writs  of,  at  same  or  different  times.  Id. 
proceedings  on  writ  of; 
against  the  body : 

arrest  of  defendant.   1095. 

sheriff's  authority  to  enter  liberty.  Id. 

break  open  doors.  Id. 
defendant  not  bailable.  Id. 

discharged  by  bankruptcy,  &c.  Id. 
when  discharged.  Id. 
habeas  corpus  for.  Id. 
changing  custody  of.  Id. 

bail  of,  in  other  actions,  not  entitled  to  relief.  Id, 
when  entitled  to  relief,  on  stat.  1  Geo.  IV.  c.  II9. 
§  40,  41.  p.  1113,  14. 
course  of  proceeding  on  that  statute.  1113.  (b.) 
for  taking  inquisition  : 

impanelling  jury.    IO96. 
summoning  witnesses.  /(/. 
attendance  of  third  persons.  Id. 
notice  of  executing.  Id. 
against  lands,  &c. : 

what  may,  or  may  not  be  taken.  Id. 

4u 
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EXTENT, 
in  chief; 

proceedings  on  writ  of  ; 
against  lands.  &c. : 

from  what  time  bound  : 

by  debts  of  record  ;  \0Q6. 

as  against  third  persons.  Id.  1097- 
bonds.   1097. 

simple  contract  debts,  recorded  on  com- 
missions. Id, 
on  Stat.  13  Eliz.  c.  4.  /(/. 
king's  precedency  of  execution.   Id.  IO98. 
against  chattels  real.   IO98. 
personal :  Id. 

what  may,  or  may  not  be  taken.   Id.  1099* 
from  what  time  bound  : 
in  general.    1099- 
as  against  purchasers.  Id. 

pawnees,  &c.  Id.  1100. 
on  distress  for  rent.  1053,  4.  1100. 
bankruptcy.  1100. 
execution;  IO39.  1054.  1057.  IO6O. 
1100.  1101,2. 
priority  of.  Id. 
debts ; 

what  may  be  taken.  1102. 
from  what  time  bound.  Id. 

due  to  crown  debtor,  may  be  taken  before  his  proper 

effects.  1106. 
specialties.  1103. 
money.  1102. 
seizure  of  lands,  and  goods,  &c.  Id.  1103. 
collecting  or  levying  debts.  Id. 
inquisition  on,  form  of.   1103. 
return  to.  Id. 
writ  oi  diem  clausit  extremum:  IO89.  1104.  1140. 
when  it  lies,  and  when  not.   1104. 
how  tested.  Id. 
in  second  and  subsequent  degrees  :   Id.  1 105. 

difference  between  extent  in  chief  and  in  aid.  1105. 
mode  of  reckoning  degrees  on  latter.  Id. 
writ  of; 

mode  of  obtaining:  1104,  5. 
affidavit  of  danger.  Id. 
Jiat,  Id. 
form  of.  1105. 
proceedings  under.  Id. 

from  what  time  lands  are  bound  on.  Id.  1105. 
preferred  to  extents  in  aid,  of  a  prior  teste.  IIO6. 
priority  of  writs  of,  inter  se.  Id. 
in  aid:  IO90.  IIO6. 

what,  and  when  it  lies,  and  when  not.   1 IO6. 
for  and  against  whom.  Id. 
for  what  debts ; 

at  common  law,  7c?. 

by  Stat.  57  Geo.  III.  c.  11 7.  §  4.  Id.  1107,  S. 
to  what  cases  this  statute  does  not  extend.  1105.  (h.) 
proceedings  previous  to  : 

commission  to  find  simple  contract  debts:   1092,  3.  1110. 
inquisition  on.  Id. 
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EXTENT, 
in  aid  : 

proceedings  previous  to: 

extent  pro  forma  :   1 109)  10. 
form  of.  Id. 
inquisition  on.  Id. 
affidavit  of  danger.  Id.  1110.  {b.) 
fiat,  nop,  10,  11. 
writ  of ; 

mode  of  obtaining.  llOp. 
form  of.  Jill. 

what  may  be  taken  under  it.  /(/. 
proceedings  on  : 
capias  ; 

not  usually  enforced.  Id. 

relief  on,  by  slat.  57  Geo.  III.  c.  II7.  §  6.  p.  379.  {a.) 

1112,  13,  14. 
what  sum  may  be  levied,  on  same  statute,  §  1,2.  p.  i  1 1 1 , 

12. 
on  assignment  of  debts  to  crown ; 
at  common  law.  1114. 
by  statute  7  Jac.  I.  c.  15.  Id. 
privy  seal.  Id. 
rules  of  court.  Id.  Ill  5. 
postponed  to  extent  in  chief.   IIO6. 

remedy  for  parties  prosecuting,  when  extent  in  chief  is  satisfied.  Id. 
relief  of  persons  imprisoned  on.   1112,  13,  14. 
in  chief,  and  in  aid  :   1115,  &c. 

proceedings  under,  in  general  ; 
for  king,  or  his  debtor  : 

rule  to  appear  and  claim.  1115. 
on  non-appearance; 

Tenditioni  exponas.   Id.  III6,  1118,  I9,  20. 
5cire_/acia5,  to  recover  debts.   II16. 
motion  to  sell  lands,  on  stat.  25  Geo.  III.  c.  35.  Id. 

1117,18. 
poundage  on ; 

by  stat.  3  Geo.  I.  c.  15.  $  4.  p.  1 118,  I9,  20. 
Qu.  if  sheriff  entitled  to,  before  that  statute.   1118.  (c.) 
what,   and   by  whom,  when,  and   how  paid.   1103. 

1118,  19,  20. 
in  what  cases  not  allowed.   1 1 19. 
penalty  for  taking  more  than  sheriff  is  entitled  to.  Id. 
apportionment   of,   between  different   sheriffs.   1120. 

Id.  {d.) 
for  defendant,  or  a  third  person  ; 

motion  to  set  aside  :   ]  120,  21,  2. 
grounds  of.  1 120. 
when  and  how  made.  1121,  2. 
for  paying  debt  into  court,  &c.  1122. 

satisfying  extent  in  aid,  out  of  money  levied  on 
extent  in  chief.  1 106. 
petition  of  right.   1120.  1122,  3. 
rnunstruns  de  droit.  Id. 
traverse  of  office  :  Id. 

origin  and  history  of.  1122,  3. 
mode  of  proceeding  on.   1 123,  4. 
entering  appearance  and  claim  :  1124. 
in  cases  of  bankruptcy.    Id. 
when  allowed  or  not,  after  regular  time.  Td. 
4u  2 
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EXTENT, 

ill  chief,  and  in  aid  ; 

proceedings  under,  in  general  ; 

for  defendant,  or  a  third  person  : 
rule  to  plead.  1 124. 
pleas  to  ; 

by  defendant.  Id.  1125. 
third  persons.  Id.  1126. 
demurrer.  1120.  1126. 
rule  to  reply,  or  join  in  demurrer.  Id. 
replication,  or  demurrer.  Id.  1127. 
rule  to  rejoin,  or  join  in  demurrer.  1127* 
waiving  plea,  replication,  or  demurrer.  Id.  1128. 

issue.  1128. 
pleadings  on,  not  within  stat.  4  Ann.  c.  \6.  §  24.  p.  959« 
trial;  1128. 

at  bar  or  nisi  prius.  807-  1128. 
in  what  county.   Id. 

when   one   defendant  pleads,    and   another   demurs. 

1128. 
crown  not  compellable  to  proceed  to.  Id. 
notice  of.  Id. 

nonsuit  on.   917.  1123.  1128. 
demurrer  to  evidence.  1128,  9- 
verdict;   1129. 

general  or  special.   Id. 
motion  in  arrest  of  judgment.  Id. 
for  new  trial.  Id. 

judgment  7ion  obstante  veredicto.  Id. 
judgment;  Id.  1130. 
rule  for.    1129. 
for  crown ;  Id. 

proceedings  on.  Id. 
subject ;  Id. 

proceedings  on :  Id. 

ajnoveas  mantis  ;   1129. 

proceedings  on.  Id.  1 130. 
costs ; 

not  in  general  recoverable.   1130. 
by  stat.  33  Hen.  VIII.  c.  39.  §  54.  Id. 
25  Geo.  III.  c.  35.  Id. 
43  Geo.  III.  c.  99.  Ml.  Id. 
53  Geo.  III.  c.  108.  Id.  1131. 
taxing.  330.  Addend,  top.  1131. 
for  subject;   IO89.  1131. 

on  statute  merchant.   1135,6. 
staple.  1136. 
recognizance  in  nature  of  statute  staple.  Id. 
against  heir,  on  obligation  of  ancestor.  971.  1138.  1173,  4. 
EXTORTION  ;  231,  2.  1085. 
action  for : 

amendment  of  declaration,  by  adding  counts,  not  allowed  in.   TSS. 

768. 
damages  in.  1024. 

lies  not,  for  taking  poundage  on  levari  facias,  for  crown  debt.  1085. 
EXTRA  COSTS.  781.  (a.) 
EXTRA  VIAM, 

costs  on  new  assignment  of.  1002.  IOO9. 
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FAIRS, 

justification  iiiulcr  right  to  enter.  698. 
FALSE  IMPRISONMENT, 
action  of;  6.  687,  8.  704.. 
limitation  of:   14,  15. 

when  imprisonment  is  continued.  19. 
pleas  in.  704,  5. 
costs  in.  988.  998.  1023. 
FALSE  JUDGMENT,  writ  of;  35. 

what,  and  when  it  lies.   1188.  1246,  7. 

out  of  what  court  it  issues.   1246. 

bill  of  exceptions  may  be  sued  out  on.  913.  (g.) 

by  whom  sued  out.   1246. 

form  of.  Id. 

when  it  does  not  lie.   Id.  1247. 

by  whom  made  out,  and  how  served  and  executed.    1247. 

from  what  time  it  is  a  supersedeas.  Id. 

bail  on.  Id. 

assignment  of  false  judgment.   1248. 

scire  facias  ad  audiendum  errores.  Id. 

quare  executionem  non,  after  abatement,  &c.    Id. 
joinder.  Id. 
subsequent  proceedings :  Id. 

entry  of,  on  roll.  787. 
costs.  1248. 
execution.  1032.  1248. 
FALSE  RETURN, 

action  for;  309,  &c.  1044.  IO62. 

cannot  be  stayed,  on  payment  of  money  levied.    571. 
changing  venue  in.  655. 
FAVOUIx,   Challenges  to.  See  tit.  Jury. 
FEES  ;  See  tit.  Gaol  fees. 

anciently  payable  in  C.  P.: 

to  prothonotaries.  40.  (Jb.) 
ciistos  brevium.  47.  (a-) 
filacers,  for  common  process.   43.  (c) 
clerk  of  treas^iry.  45.  (6.) 
of  attornies  and  officers,  in  C.  P.  83.  {d.) 

regulations  respecting,  of  officers  of  courts  at  Westminster.  Id. 
sheriff  has  no  right  to,  at  common  law,  for  execution  of  process.   232. 
what  fees  he  or  his  officer  may  take,  by  stat.  23  Hen.  VI.  c.  9*  J^d. 
for  arrest,  not  to  be  settled  by  justices  at  sessions.  Id. 
taking  recognizance  of  bail  by  commissioner;    249. 
in  Exchequer.  Id. 
conveying  prisoner,  from  judge's  chambers,  to  King's  Bench.    351. 
filing  recognizances,  on  stat.  1  Geo.  IV.  c.  87-  p.  920. 
payable  to  king,  on  writs  oi  recordari,  pone,  ^c.   101.  (c.) 
by  prisoners,  in  K.  B.  46.  {a.)  376. 

C.  P.  47.  {b  )  353.  376. 
to  marshal,  at  assizes.   872.  (i.) 
action  for.  326,  &c.  1027-  1084. 

not  to  be  taken  by  officers  under'  marshal,   for  granting  rules   of  King's 

Bench  prison.  377' 
non-payment  of,  no  excuse  for  disobeying  haicas  corpus,  SiC.    404.  4 16. 
FEIGNED  ISSUES;  773. 

to  try  bankruptcy.  211.  290. 
trial  of,  by  proviso.  821.  (a.) 
putting  off  trial  ©n.  833. 
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FEIGNED  ISSUES; 
new  trial  on.  94'4. 
costs  on.  1023,  4. 
FELONY, 

justification  on  suspicion  of.  699' 
FEME  COVERT, 

acknowledgment  of  debt  by.  21,2. 
affidavit  of  debt  by.  l/S.  183,  4. 
arrest  of,  on  mesne  process.  196,  7- 

process  of  execution.   196.  1066,  7- 
in  action  against  feme  only;   197- 
on  bills  of  exchange.  Id. 
costs,  on  motion  to  discharge.  Jd.  198. 
husband  of,  when  allowed  to  be  bail  for.  247. 
not  entitled  to  discharge,  on  stat.  1  Geo.  IV.  c.  119-  p.  397' 
service  of  declaration  in  ejectment  on;  526. 

affidavit  of.  534,  5. 
trespass  by,  in  husband's  name.  573. 
warrant  of  attorney  by,  or  to.  594.  598. 
execution  by  ca.  sa.  on  judgment  against.  IO66,  7-  II66. 
cannot  enter  into  recognizance  of  bail  in  error.  1211. 
amendment  of  writ  of  error  by,  when  not  allowed.  1218. 
FEME  SOLE, 
marriage  of; 

bail  on  reversing  outlawry  aft€r.  139,  40. 

its  effect  on  warrant  of  attorney,  given  by.  598. 

attachment,  for  not  performing  award.  8S8,  % 
in  what  cases  an  abatement  of  writ  of  error.   1221. 
FENCES; 

justification  under  right  of  entry  to  repair.   698. 
defect  of.  See  tit.  Defect  of  Fences. 
FEOFFMENT, 

how  stated  in  pleading.  445.  {b.) 
FERRIES, 

disturbance  of.  447.  (b.) 
FIAT, 

for  admission  oi  prochein  ami,  or  guardian.  95. 
original  writ.   105. 

entering  satisfaction  in  vacation,  in  C.  P.   1086. 
immediate  extent  in  chief;  1092,  3,  4.  1140. 

in  second  and  subsequent  degrees.  1104.  5. 
in  aid.  1009,  &c. 
not  necessary,  for  issuing  scire  facias  for  the  king.  1140. 
by  attorney  general,  for  writ  of  error  against  the  king.    II96. 
FIERI  FACIAS, 

what.   1030.  1036. 

before  or  after  other  writ  of  execution.   1032,  3.  IO61,  2. 

into  different  counties,  at  same  time.   1033. 

form  of;  1036. 

■eSlcY  scire  facias.  Id.  1186. 
teste  and  return;  Id.  1037.  IO67. 
by  original.   1067- 
amendment  of.   1037,  8. 
signing  and  sealing.   1037. 
indorsement  on ;   1035. 

of  sum  directed  to  be  levied.    Id. 

defendant's  place  of  abode  and  addition,  in  K.  B.  1037. 
amendment  of.  Id.  1038.  IO62. 
delivery  of,  to  sheriff,  &c.   1038. 
warrant  or  mandate  on.  Jd. 
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FIERI  FACIAS, 

attaching  money  paid  on.    1038. 
relation  of; 

at  common  law.  Id. 

by  statute  of  frauds  :  Id.  1039. 

as  between  the  parties.  1039. 
after  death  of  either  party.  Id. 
against  purchasers.  1038,  9- 

the  king.  1039. 
between  different  plaintiffs.  Id.  1040. 
how  long  executable.   1203. 
what  may  be  taken  under  it : 
in  general.   1040. 

corn  growing,  which  goes  to  executor.  Id. 
fixtures,  removable  by  tenant.  Id. 
terms  for  years.  Id.  1042,  3.  1050. 
interest  of  out-going  tenant.    1043. 
money  in  defendant's  hands.   1041. 
goods  fraudulently  sold.  1043,  4. 
in  actions  against  partners.  1046,  7. 
what  cannot  be  taken  under  it: 

growing  crops,  belonging  to  defendant's  landlord.  1040. 
furnaces,  or  apples  upon  trees.  Id. 
fixtures,  in  defendant's  freehold  house.  Id. 
mills  and  machinery.  Id.  1041. 
straw,  manure,  turnips,  hay,  grass,  &c.  1041. 
money  in  sheriff's  hands,  under  former  execution.  Id.  1042. 
bank  notes,  &c.  Id. 

equitable  interest  in  term  for  years.  1042. 
goods  distrained,  &c.  Id. 
fairly  sold.  1045. 

of  third  persons;  1047,  8.  Addend,  to  p.  1048. 
in  possession  of  defendant.   1045,  6. 
inquisition  of  property  on.  1048. 
after  act  of  bankruptcy  ;  1049. 

on  Stat.  49  Geo.  III.  c.  121.  $  2.  p.  1048,  9. 
against  future  effects  of  bankrupt.  1 160,  &c. 
insolvent.  11 63. 
wife's  property,  for  husband's  debt.  1046.  1050. 
executors.  1051. 
sheriff's  power,  in  entering  house  of  defendant,  or  a  stranger.  Id.  1052. 
breaking  open  doors,  &c.  Id. 
duty,  in  selling  goods.  1052,  3. 
property  in  goods.  1052. 
landlord's  lien  for  rent ;   1053,  &c. 

how  enforced.  1054,  5. 
king's  taxes,  when  payable  on.   1053.  1056. 
rule  to  return  ;   1056. 

when  granted  to  defendant.   Id.  1057- 
inspection  of,  when  granted.   1057- 
enlarging  time  for  returning;  Id. 

rule  for,  to  shew  cause.  Id.  {d.) 
different  returns  to  :    1058. 
fieri  feci,  generally  :   Id. 
proceedings  on ;  Id. 
by  rule  of  court.  Id. 

action  against  sherifl",  for  money  levied  ;  Id. 
not  within  statute  of  limitations.  Id. 
not  sufficiciil  to  charge  plaintiti'  with  receipt  of  the  money.  Id. 
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FIERI  FACIAS, 

different  returns  to  : 

Jieii feci,  as  to  \){irt:   1058,9' 
proceedings  on  :  Id. 

fiei-i  facias,  &c,  for  the  residue  ;  Id. 

must  recite  former  writ,  and  return.  Id. 
goods  taken,  and  remaining  unsold  ; 
in  what  cases  a  discharge,   1059. 
proceedings  on:   Id.  1060. 

venditioni  exponas  ;   1057.  1060,  6l. 

amending  return  of.   1037,  8.  1060. 
distringas  against  late  sheriff;   1060,  6l. 

set  aside,  under  particular  circumstances.  106l. 
milla  bona:   1058.  106l. 
amending.    1060. 
proceedings  on  :    106l,  2. 

another  writ  into  same  county  ;  1062. 
need  not  recite  former  writ.    1059. 
teste  and  return  of.  1063. 
action  for  false  return.  1062. 

testatum,  and  when  necessary  to  have  a  previous  fieri  facias. 

Id.  1063. 
not  allowed  to  be  ante-dated,  after  execution  set  aside 

on  error.  1244,  5. 
von  omittas.   1062. 

against  beneficed  clerk.  1058.  1063,  &c, 
motion  to  set  aside.  1072. 

difference  between  erroneous  and  irre^w/ar  judgments,  and  executions.  Id, 
on  Stat.  Westm.  2.  (13  Edw.  I.)  c.  18.   p.  1073. 
regularity  of,  cannot  be  impeached  at  visi  prius.    1 182. 
restitution,  on  reversing  or  setting  aside  judgments.   1073.  1245,  6. 
levy  under,  when  pleadable.  1059.  1184. 
FIERI  FECI, 

return  of;   1058. 
proceedings  on.  Id. 
FILACERS, 

of  King's  Bench  ;  39- 
duties  of.  Id.  (d.) 

act  as  clerk  of  the  exigents  and  outlawries.   131. 134. 
Common  Pleas  ; 

office  and  duties  of.  40.  43. 

fees  anciently  payable  to,  for  common  process.  43.  (c) 
excqjted  out  of  stat.  22  Geo.  II.  c.  46.  p.  56. 
name  of,  need  not  be  added  to  common  capias,  in  C.  P.  152. 
FILACERS  ROLLS.  787- 
FILING  AFFIDAVITS.  See  tit.  Affidavits. 
FINE,  of  Lands,  &c. 
amendment; 

of  writ  of  covenant.   756,7. 
concord.  7^7,  S. 
warranty.  7^6. 
in  names  of  parties.  Id. 

description  of  premises  ;  Id.  757- 

by  increasing  quantity  of  land,  &c.  Id. 
situation  of  premises.  Id. 
entry  of  king's  silver.  757- 
proclamations.  Id. 
by  deed  to  lead,  or  declare  the  uses.  756, 
cnrolnicnt  of  deed.  762. 
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FINE,  of  Lands,  &c. 
amendment  of; 

by  attested  copy  of  deed,  or  office  copy  of  enrolment,  not  allowed. 

762. 
when  fine  is  recorded  of  one  term,  not  allowed,  by  making  it  of  ano- 
ther. 758. 
cannot  be  made  on  last  day  of  term.  504.  7^3. 
affidavit  necessary,  for  connecting  it  with  deed.   JSS. 

that  possession  had  gone   along  with  deed.  763. 

J  d J  end.  to  p.  758. 
concord  and  acknowledgment  of,  supplied,  when  lost.  757j  8. 
not  allowed  to  pass,  for  defect  in  prcBcipes.    757 • 
and  proclamations,  how  pleaded.  445.  {L) 
chirograph  of,  when  evidence,  and  when  not.  851. 
entry  to  avoid  ;  519- 

proceedings  on.  Id. 
writ  of  error,  to  reverse  ; 

direction  of.   1 1C|7- 
scire  facias  on.   1174, 

transcript  only  removed  on,  from  C.  P.  1215. 
FINES, 

to  king;    See  tit.  King. 

when  payable,  on  re-admitting  attornies.  74,  5. 
on  original  v,rits  :   101. 

deposit  to  answer.  225,  6,  &c. 
roll  of,  in  K.  B.  786. 
levari  facins  for.   1087-  IO9O. 
FINES  and  AMERCIAMENTS  ; 
debt  for.  3,  4. 

avowry  or  cognizance  for.  698. 
FIRE  ENGINE, 

action  against  hundred,  for  destroying  or  damaging.   122. 
FISHERY, 

justification  under  right  of.  69S. 
FIXTURES, 

action  against  hundred,  for  destroying  or  damaging.    122. 
justification  under  right  of  entry,  to  take.  698,  9- 
what  liable  to  be  taken  in  execution,  and  what  not.   1040,  41. 
FLEET  PRISON, 

warden  of.  Sec  tit.  Warden. 
rules  for  government  of.  47.  (J>.)  376. 
fees  payable  by  prisoners  in.  Id. 
table  of  fees  for.  83.  376. 
FORCIBLE  ENTRY, 

costs  in  action  for.  1024. 
FOREIGN  ATTACHMENT; 
no  bar  to  arrest.  176. 

not  removeable,  on  stat.  19  Geo.  III.  c.  70.  §  4.  p.  402. 
return  of  proceedings  on,  in  ^Mayor's  court  of  London.  406.  (//.) 
plea  of.  6^6. 

when  a  good  answer  to  proceedings  on  award,  and  when  not.  889. 
FOREIGN  COURT; 

proceedings  in.  851. 
evidence  of  judgment  in.  978. 
FOREIGNERS;  579. 

limitation  of  actions  by.  15,  16. 
when  required  to  give  security  for  costs.  579- 
FOREIGN  JUDGMENT, 

assumpsit  or  dcht  on  :    3,  4. 

astjcssing  damages  in.  6IS,  19- 
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FOREIGN  JUDGMENT, 

assumpsit  or  debt  on  : 

interest  not  allowed  in.  619.  (a.)  632.  (a.) 
evidence  of.  978. 
FOREIGN  MONEY, 

value  of,  must  be  ascertained  by  jury,  in  action  for.  6I6'.  619. 
FOREIGN  PLEAS.  692. 
FOREJUDGER;  323,4. 

judgment  of.  Id. 
FORFEITURES.  See  tit.  King. 
FORMEDON, 

writ  of.  when  necessary.  519' 
time  allowed  for  bringing.  Id. 
FORMER  ACQUITTAL,  or  CONVICTION, 

plea  of.  696. 
FORMER  DISTRESS, 

plea  of.  699. 
FORMER  RECOVERY  ;  See  tit.  Judgment  recovered. 
plea  of.  696.699.702. 

when  pleaded,  or  given  in  evidence.  696.  700,  701,  2. 
FRANCHISE;  214.  (A.) 

disturbance  of.  447.  {p.) 
FRAUD, 

in  obtaining  warrant  of  attorney.  593. 
executing  release.  730,  31.  900,  901. 
contract,  cannot  be  gone  into,  on  executing  inquiry.  629* 
may  be  given  in  evidence,  on  non  est  factum.  701. 
in  sale  of  goods,  will  not  defeat  execution.  1043,  4,  5. 
settlement  on  wife.   1050. 
(ixtcwirngjieri  facias.  1044, 

seqitestrari facias.  Id.  1045. 
FRAUDULENT  REMOVAL,  of  Goods. 

avowry  or  cognizance  after,  in  replevin.   678. 
justification  on,  in  trespass.  699- 
FREE  FISHERY, 

justification  under  right  of.  Id. 
FREEHOLD.  See  tit.  Liberum  Tenementum. 
FREEHOLDER, 

avowry  or  cognizance  by,  in  replevin.  698. 
FREEHOLDER'S  BOOK.  842. 
FREEHOLD  TENANT, 

when  allowed  to  inspect  books,  &c.  648. 
FREE  WARREN, 

justification  under  right  of.  698. 
costs  in  trespass,  for  entering.  999. 
FREIGHT, 

bringing  money  into  court  for.  67O,  7'. 
FRESH  PURSUIT, 

in  what  cases  allowed,  and  in  what  not.  233,  &c. 
recaption  on.  See  tit.  Recaption. 
FRIENDLY  SOCIETIES, 

actions  by  or  against  trustees  of.  /•  C^'.) 
FUGITIVES.  211,  12.  360.  737. 
FURTHER  PARTICULARS.  Sec  tit.  Particulars. 

G. 

GAME  LAWS, 

staying  procecedings  on.    586. 
bringing  pcimlty  into  court  ou.   Id. 
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GAME  LAWS, 

distress  for  penalty  on.    572.  (c.) 
costs  on.  See  tit.  Costs. 
GAMING, 

statute  of,  when  remedial,  and  when  penal.    172.  (/».) 
plea  of;  695. 

when  pleaded,  or  given  in  evidence.  699-  702. 
GAMING  HOUSE, 

action  for  keeping  ;   569- 
staying  proceedings  in.  Id. 
GAOL.  228,  &c. 
GAOL  DELIVERY, 

commission  of.  38. 
GAOLERS, 

when  entitled  to  protection  of  stat.  24  Geo,  II.  c.  44.  §  6.  p.  32. 
duty  of.  230,  31. 
punishment  of.  230,  &c. 
GAOL  FEES, 

abolished,  with  certain  exceptions.  376. 
GENERAL  DAMAGES, 

cannot  be  brought  into  court.  670. 
setoff.  716. 
GENERAL  ISSUE.  See  tit.  Pleas  and  Pleading. 

Pleading,  when  allowable.   714. 
GLEBE  LAND,  not  extendible  on  elegit.  1075. 
GOLD  COIN, 

only  legal  lender.  1 87.  (e.) 
GOOD  JURY.  See  tit.  Jury. 
GOODS; 

what  may  or  may  not  be  taken,  on  fieri  facias.    1040,  &c. 

'extent.  IO98,  9. 
from  what  time  bound  by  extent.  See  tit.  Extent. 
king's  priority  of  execution,  on  extent.   1100,  1101,  2. 
GRAND  ASSIZE, 

trial  by.  8O6,  7- 
GRANT, 

title  by,  how  pleaded.  446. 
GREAT  SESSIONS, 
attornies  of; 

stamp  duty  on  articles  of  clerkship  to.  5.9. 
filing  affidavits  of  execution  thereof.  58.  (d.) 
not  entitled  to  practice  in  courts  at  Westminster.  60,  6l. 
removal  of  causes  from.  400,  401. 
return  of  proceedings  in  court  of.   406.  (h.) 
commission  for  taking  affidavits  in.  Addend,  to  p.  497. 
cgectment  in,  on  stat.  1  Geo.  IV.  c.  &7-  p.  541,  2. 

not  to  be  removed,  without  order  of  court,  for  trial  in  next 

English  county.  400. 
rule  granted  by,  for  inspection  oijieri  facias.  1057-  (c.) 
GROUND  RENT, 

payment  of,  may  be  pleaded  in  bar,  in  replevin.  71 6. 
GROWING  CROPS, 

when  liable  to  be  taken  on  fieri  facias,  and  when  not.   1040. 
GUARANTEE, 

arrest  on.    172,  3. 
GUARDIAN.  See  tit.  Appearance,  and  Infant. 
GUILDABLE.  214.  (/c) 
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II. 

HABEAS  CORPORA  JURATORUM.  Sec  tit.  Junj. 

HABEAS  CORPUS,  '  , 

writs  of,  in  what  court  moved  for.  35. 
in  criminal  cases:  288.  349,  50.  352. 

docs  not  issue  as  a  matter  of  course.  34^. 
when  it  lies,  in  K.  B.,  and  when  not.  288.  350,  51,  2. 
whence  it  issues.  288. 
remanding  defendant  under.  Id,  350. 

lies  not,  to  remove  prisoner  in  custody,  on  criminal  account,  in  C.  P. ; 
for  rendering  him  in  discharge  of  bail.  288. 

charging  him  with  declaration,  in  civil  action.  347. 
in  execution.  Addend,  id. 
to  remove  prisoner  in  custody  on  extent,  without  con- 
sent of  attorney  general.  289.  293. 
bailing  prisoners,  on  return  of.  253.  (i.) 
in  civil  cases  ;  35. 
what.  349,  50. 
whence  it  issues.   349.  404. 
form  of.  349,  50.  404. 
how  returnable.  Id.  351,  2. 
aim  causa  ;  350,  &c. 

when  it  lies.  Id. 
to  remove  defendant ; 

from  custody  of  sherift\  &c.  343.  350.  353. 
prison  of  inferior  court.  34y.  353. 
Fleet  prison  to  King's  Bench,  or  vice  versa.  353. 
evidence  of  commitment  on.  354. 
to  bring  up  defendant  to  bar  of  C.  P.  or  Exchequer.  358.361,  2. 
discharge  party  privileged  from  arrest.  200. 
bail  ;  287,  8.  296.  350. 

when  issued  on  crown  side,  in  K.  B.  288. 

proceedings  thereon.  Id.  289- 

lies  not  on  extents.  293.  1095. 

when  crown  is  concerned :    289,  90-  1095. 

remanding  defendant.  288. 
may  be  had,  notwithstanding  lunacy  of  principal.  214. 
proceedings  on,  by  commitment  of,  or  remanding  defendant.  288,  9. 
how  defendant  may  be  removed  thereby,  into  custody  of  marshal  or  war- 
den. 353,  &c. 
how  long  he  must  remain  in  custody  of  marshal.  353. 
marshal  not  compellable  to  file.  354. 
allowance  to  sherift',  i'or  bringing  up  defendant  on:  351. 

remedy  for.  Id.  404. 
to  bring  up  sheriff,  on  attachment.    487. 
ad  rcsponde7idum  ;  350,  51,  2.  359.  36"l,  2. 

lies  not,  for  charging  prisoner  in  custody,  on  criminal  process, 
with  declaration  in  civil  action.  352. 
satisfaciendum  ;  350.  352.  369,  70. 

ordinary  mode  of  charging  defendant  in  execution,  in  C.  P.  352. 

370. 
when  used,  in  K.  B.  368. 

prisoner  cannot  be  charged  on,  after  allowance  of  writ  of  error. 

352. 
testificandum.  See  tit.  Witnesses. 
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HABEAS  CORPUS, 

for  removal  of  causes  from  inferior  courts: 

what,  and  for  whom,  and  when  it  lies,  and  tvhcn  not.  403,  4.  j4iI- 

(knd.  to  p.  403. 
out  of  what  court  it  issues.  404. 
considered  as  inesne  process.  2S1. 
direction  of.  351.  401. 
form  of.  404. 
how  returnable.  351.  404. 
ground  of  removal  by.  403. 
effect  of.  404. 
receipt  and  allowance  :  Id. 

in  what  stage  of  the  cause.  405. 
in  causes  under^re  pounds.  Id.  406". 
fifteen  pounds.  406. 
return  of,  when  and  how  made.  Id.  407. 

what  is  good,  and  what  not.  407. 
effect  of  filing.  411,  12. 
bail  on.  See  tit.  Bail, 
procedendo  ; 

what,  and  when  it  lies,  and  when  not.  410,  11,  &c, 
may  be  granted,  after  return  is  filed.  41 1,  12. 
declaration  on ; 

de  novo.  413. 

may  be  for  any  cause  of  action.  /(/. 
in  what  time  delivered.    Id.  414. 
venue  in.   414. 
non  pros.  413,  14. 
time  for  pleading.  414. 

replication  of,  to  plea  of  statute  of  limitations.  Id. 
costs.   Id. 
HABERE  FACIAS  POSSESSIONEM  ;   1030.  See  tit.  Ejectment. 
what.  1079. 
origin  of.  1031. 

when  issued.  See  tit.  Ejectment, 
praecipe  for.  1080. 
direction  and  form  of.  Id. 
when  returnable.  Id. 

and  fi.  fa.  or  ca.  sa.  for  damages  and  costs,  after  verdict.  Id. 
suing  out,  stamp,  and  return.  Id. 
signing  and  sealing.  Id. 

delivery  to  sheriff,  and  warrant  to  officer.   Id. 
indemnifying  sheriff,  for  executing.   Id, 
mode  of  delivering  possession  : 
in  general.  Id.  1081.  1136. 

of  houses  or  land,  in  possession  of  one  or  different  tenants.  108). 
land,  according  to  customary  measure.  Id. 
being  parcel  of  a  highway.  Id. 
lessor  of  plaintiff  must  not  take  more  than  he  is  entitled  to.  Id. 
remedy  for  taking  more.    Id.  1082. 

disturbance  in  giving  possession  : 

by  attachment.   1082. 
after  possession  given : 

by  defendant.   Id.  1083. 
stranger.  Id. 
de  novo,  when  it  lies,  and  when  not.  Id. 

issued  in  defendant's  life-time,  may  be  executed  after  his  death.  1172. 
poundage  on.   1083,  4. 
HABERE  FACIAS  SEISINAM; 
poundage  on.  Jd. 
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HALF  PAY, 

of  officer,  not  saleable.  385. 
UEADBOROUGHS.  See  tit.  Constables,  and  Headboroughs. 
HEIR, 

pleas  by.  697- 

when  and  how  liable,  in  case  of  alienation.  .969,  70. 
judgment  against,  on  obligation  of  his  ancestor  ;   Id. 
general.  970,  7\. 
special ;   Id. 

of  assets  infuturo.  1 164. 
on  issue  of  ricns  per  discent  ;  970,  7\. 

altered  by  stat.  3  IV.  &  M.  c.  14.  J  6.  Id, 
docketting.  972. 
execution  against ; 

on  general  judgment.  970,  7\.  1138. 

special  judgment.   Id. 
when  charged  as  tertenant.  1173,  4. 
scire  facias  against;   ll64,  5.  1173. 
when  not  necessary.  1174. 
HEIR  and  TERTENANTS, 
elegit  against.   1073,  4. 
scire  facias  against;   1173,  4,  &c. 
into  what  county.   1175. 
returns  to.  1177- 
declaration  on.  1180,  81. 
pleas  by.  6"92.  1174.  1181. 
HERALD'S  OFFICE, 

books  of,  when  evidence.  852. 
HEREFORDSHIRE, 

next  English  county  to  South  Wales.  811. 
HERIOT  CUSTOM, 

seizure  for,  not  within  stat.  11  Geo.  II.  c.  I9.  §  22.  p.  1013.  1025.  (J.) 
HIGH  BAR  iMONEY.  514. 
HIGHWAY  ACTS, 

limitation  of  actions  on  ;  20. 
setting  aside  proceedings  on.  572. 
distress  for  penalty  on.  Id.  (c.) 
bringing  money  into  court  under.   671.  {h.) 
HISTORY, 

books  of,  when  evidence.  852. 
HOLY  DAYS, 

what,  and  when  allowed  to  be  kept  by  law  officers,  and  when  not.  48,  P, 

50,  51, 
of  the  church;  48,9,  50. 

origin  and  history  of.  48. 
by  stat.  5  k6  Edw.  VI.  c.  3.  Id.  50. 
of  the  state.  48,  9,  50.  Addend,  to  p.  50. 
in  term  time.  50,  51. 
vacation.   51. 
remedies  agai  ist  ofiicers,  for  not  opening  their  offices,  &c.  Id.  52. 
HOUSE  of  COMMONS  ;  See  tit.  Members  of  the  House  of  Commons, 

bringing  witncs^-es  before  committee  of,  when  in  custody.  858,  9- 
HOUSE  of  LORDS, 

taxation  of  bill  of  costs  in.  330,  31. 
judgment  in ;   851. 

how  proved.  Q77 ,  8. 

copy  of  minutes  of,  need  not  be  stamped.  ^7^' 
writ  of  error  to  ;   1 192,  &c.  1 194. 

lies  not  for  error  in  fact.  1192. 

eft'cct  of,  on  execution  against  bail  below.  1201. 
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HOUSE  of  LORDS, 

costs  on  affirming  judgments  in.  1243. 
HUE  and  CRY, 

statutes  of.   II9,  20,  &c.  and  see  next  title. 
HUNDREDORS, 

mode  of  proceeding  against ; 

on  statutes  of  hue  and  cry,  &c.  II9,  &c. 
riot  act.    II9.  121,  2. 
black  act.  Id. 
other  acts.  122,  3. 
for  damages  not  exceeding  30/.  123. 
actions  against; 

must  be  commenced  by  original  writ.  25.  34.  86.  97-  100.  143. 
process  in.  109. 
arrest  not  allowed  in.  195. 
I  declaration  in ; 

I  beginning  of.  II9.  (/•) 

forms  of.  Id. 
judgment  by  default  in.  123. 
i  evidence  in.   II9.  (l.)  123. 

f  execution  in;  120,  &c. 

!  on  riot  act.   121. 

:  19  Geo.  H.  c.  34.  p.  122,  3. 

HUSBAND  and  WIFE.  See  tit.  Baro?i  and  Fane. 

I. 

IDEOTS, 

appearance  by.  88. 
IMMATERIAL  ISSUES.  See  tit.  Issues. 
IMPARLANCE, 
what.  467. 
general.  Id. 
special;  Id. 

not  allowed,  without  leave  of  court :  Id. 
except  to  prevent  injustice.  Id. 
general  special.  Id. 

by  whom,  and  how  granted,  and  entered,  in  C.  P.  Id.  468.  691. 
what  may  or  may  not  be  pleaded,  or  done  after.  467.  (J.)  468,  9-  636. 

682.  691. 
plea  after,  how  taken  advantage  of.  468,  9-  691. 
in  wliat  cases  formerly  allowed.  469,  70. 
allowed  at  this  day  ;  472,  3. 

after  removal  by  pone,  or  recordari,  &c.  419' 
when  not  allowed  :  106.  470,  &c.  479. 

after  removal  by  habeas  corpus.  414. 
when  delay  is  occasioned  by  defendant.  472,  3. 
when  allowed  or  not,  on  amending  declaration.  475.  763,  4.  763.  (n.) 
rule  for,  not  grantable.  473. 
entry  of,  by  bill :  777. 

not  necessary  by  original.  779- 
in  Exchequer.   780. 
between  plea  and  replication.  777- 
when  allowed  in  scire  facias.  1 1 80. 
certiorari  for,  how  directed.  1227.  {!<■•) 
IMPARLANCE  ROLL.  467-  777-  787. 
IMPRISONMENT;  See  tit.  False  Imprisonment. 
duress  of,  plea  of,  6^^. 
of  custom-house  or  excise  officers,  when  not  allowed.  923. 
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INCLOSURE  ACT, 

costs  in  action  on.    1011,  12. 
references  on.  873. 
mode  of  enforcing  award  on.  897- 
INDEBITATUS  ASSUMPSIT;  2. 

difference  between,  and  liability  assumpsit.  Id.  3.  2  (e.) 
INDEMNITY, 

promises  of.  3. 
acts  of.  57,  8.  7^. 
by  attorney,  objection  to  bail.  269. 
INDEMNITY  BOND, 

penalty  of,  when  recoverable  in  action  on.   922. 
bail  in  error,  not  required  on.   1205. 

interest  not  allowed,  on  affirmance  of  judgment,  for  damages  assessed  on. 

1241. 
INDIA  COMPANY, 

books  of;  852. 
inspecting.  647. 
INDICTMENTS, 

for  preventing  arrest.  236.  {g.) 

attachment  for  non-payment  of  money  on,  not  within  stat.  48  Geo.  III. 

c.  123.  p.  392,  3. 
against  custom  house  or  excise  officers.  923. 
plea  of  misnomer  to,  how  concluded.  690.  (/.) 
costs  for  not  proceeding  to  trial  on.  819^ 

incident  to,  award  of.  886. 
setting  aside  award  on.  875.  894. 
trials  on ;  821. 

in  adjoining  county.  781.  («.) 

after  quashing  jury  panel,  for  unindifferency  of  sheriff.  904'. 
special  case  not  allowed  on  trial  of,  at  sessions.  930. 
for  misdemeanor,  certiorari  lies  not  to  remove,  after  conviction.  401. 
prosecutor  of,  has  no  right  to  address  jury.  909. 
defence  of  at  trial,  in  person  or  by  counsel.  Id.  9 10. 
new  trial  on,  after  acquittal.  942. 

conviction.  Id.  943. 
for  some  of  the  defendants.  Id. 
reading  affidavits,  and  hearing  counsel,  on  bringing  up  defendant  for  judg- 
ment on.  513. 
amendment  not  allowed,  of  process  on.  1218. 
INDORSEMENT, 

on  bond,  when  evidence  of  payment  of  interest,  &c.  18,  19- 
process,  &c.   157,  8,  9. 
declarations,  filed  or  delivered  de  bene  esse.  46l. 

by  the  bye.   426.  479,  80. 
notice  of,  in  action  on  promissory  note,  need  not  be  averred.  442. 
of  notice  to  plead,  on  declaration.    456.  459,  60,  6I.  480. 
INDUCEMENT, 

to  declarations,  on  contracts.  438. 
for  wrongs.  444,  5. 
certainty  of.  454. 
INFANCY, 

plea  of,  in  abatement.  685. 
bar;  695. 
a  good  plea  to  action  on  warranty.  S.  {/.) 
may  be  pleaded,  after  regular  judgment  set  aside.   6l5, 
or  given  in  evidence,  in  assumpsit.  699-  705. 
with  lion  assumpsit.  70?,  S. 
must  be  pleaded,  in  debt  on  bond.  702. 
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INFANCY, 

plea  of,  in  bar  ; 

not  ft)rn)C'rly  signed,  in  C.  P.    725. 
nolle  prosequi  cannot  be  entered  on.  7^7. 
mode  of  replying  to.  740. 
INFANT, 

contract  of,  when  void,  or  only  voidable.  7^2.  (c  ) 

limitation  of  actions  by.   ]o. 

must  sue  by  prochein  amy,  or  guardian  ;  94,  5. 

unless  as  co-executor,  with  others.  9^» 
cannot  inform  on  penal  statutes.  Id. 
not  privileged  from  arrest.    214. 
must  defend  by  guardian.  95. 

what  person  is  usually  appointed  prochein  amy  for.  ^6. 
mode  of  appointing  pruchtin  amy,  or  guardian  :   Q5,  6. 
annexing  copy  of  rule  to  declaration,  or  plea.  ^6. 
order  for  admission  of,  in  C.  P.  95. 
changing  prochein  amy,  or  guardian.  9^. 
at  what  age  he  may  be  outlawed.   127- 

lessor  of  plainiift"  must  give  security  for  costs,  in  ejectment.  578' 
plaintiff,  not  obliged  to  give  security  for  costs.  580. 
appearing  by  attorney,  error:   1191*  1225,  6. 

in  what  cases  aided,  and  in  what  not.  ^bb.  1226. 
warrants  of  attorney  by,  voidable.  594. 
heir,  parol  demurrer  by.   b'^T • 
costs  in  actions  by  or  against.  96-  578.  580. 
executions  against.    1066. 

cannot  enter  into  recognizance  of  bail  in  error.    1211. 
certiorari  fo.  admission  ot  prochein  amy,  how  directed.    1227 »  {k.) 
INFfcLRIOll  COURTS;  See  tit.  Accedas  ad  Curiam,  Certiorari,  Habeas  Cor- 
pus, Pone,  Recognizances,  and  Recordari facias  loquclam, 
what  shall  be  deemed  commencement  of  suit  in.  25.  414. 
plaint  levied  in,  before  cause  of  action,  no  ground  of  error.    87. 
attornies  of,  answerable  for  misconduct,  in  C.  P.  84. 

stamp  duty  on  articles  of  clerkship  to.  5^,  60. 
removal  of  causes  from.  398,  isic. 

ejectment,  by  certiorari.  403. 
return  of  proceedings  in.  406.  {h.) 

pledges  in,  discharged  by  putting  in  and  perfecting  bail  above.  403.  0'.) 
justification  under  process  of.  6"99- 
proceedings  in,  when  amendable.  77^- 
process  in,  not  amendable  in  court  below.  76^. 
aliter,  it  seems,  in  court  above.  Id.  (e.) 
putting  off  trial,  in  cause  removed  from.  831. 

process  in,  must  be  stated  in  indictment  for  preventing  arrest.  236.  {g.") 
new  trials  in.  936',  7- 

venire  facias  de  novo  not  grantable,  when  proceedings  originate  in.  954. 
judgments  in  ; 
of  record  : 

evidence  of.   ()77' 
not  of  record  :    851. 

evidence  of.   978.  '' 

costs  on.  Q97.  1002. 
execution  on,  after  removal.  401,  2.  1158. 

prisoner  in,  entitled  to  benefit  of  Lords'  act.  380. 
form  oi  scire Jacias  on.    1158. 
error  from ;  1192. 

bail  on.  1204,  &c. 
entries  on.  1233. 

4x 
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INFERIOR  TRADESMEN, 

costs  in  actions  against.   1003. 
INFORMAL  ISSUES.  See  tit.  Issues. 
INFORMATIONS, 

effect  of  motion  for,  on  action.  8. 

affidavits  for,  or  on  shewing  cause  against,  when  entitled.  499. 

against  magistrates,  when  moved  for.  503,  4. 

on  penal  statutes ; 

where  laid.  431,  2. 

when  brought  in  superior  courts.   566,  7>  8. 

at  the  assizes.  Id. 
proceedings  on,  and  manner  of  compounding.  604.  (,/.) 
fine  on  compounding,  how  levied.  605. 
in  Exchequer.  See  tit.  Exchequer,  on  revenue  side. 
in  nature  of  quo  warranto  ; 

considered  in  light  of  civil  proceedings.  649. 
cannot  be  consolidated.  664. 
pleading  double  in.  707,  8. 
for  misdemeanor,  putting  off  trial  of.  831. 

mode  of  striking  special  jury  for  trial  of.  845. 
counsel  when  allowed  to  defendant  on.  909. 

for  prosecution  not  entitled  to  reply.  Id. 
dispersion  of  jury,  when  verdict  not  vitiated  by.  940. 
of  intrusion,  double  plea  not  allowed  on.  707. 
amendment  not  allowed,  of  process  on.   1218. 
INITIALS, 

of  christian  names,  in  process,  &c.    146.  Addend,  id.  16O.  301.  6S8. 
INJUNCTION, 
operation  of; 

in  general.  465.  873.  1156. 
in  Chancery.  465. 
Exchequer :  Id. 

shewing  cause  against  rule  for  new  trial,  no  brcacli  of.  466. 
on  declaration.  465. 

notice  to  plead,  or  reply.   474.  729- 

of  trial.  8I6. 
proceedings  against  prisoners.  364.  374. 
by  scire  facias.    1156. 
INNS, 

justification  under  right  to  enter.  698. 

of  court,  chambers  in,  not  affected  by  register  act  for  Middlesex.  975. 
IN  NULLO  EST  ERRATUM, 

plea  or  joinder  of.  1226.  1228,  &c.  1230,  31,  &c. 
INQUIRY,  writ  of;  617,  18.  621,  &c. 
what.  621. 

necessary  in  debt,  for  not  setting  out  tithes.  616. 
foreign  money.  Id. 
use  and  occupation.  Id. 
award  of,  in  general.  6l7. 

when  dispensed  with,  in  actions  on  bills  or  notes,  &c.  494.  6l7,  18, 

&c. 
to  whom  directed;  621. 

sheriff  of  Welch  county.  Id. 
form  of.  Id. 

teste  of,  amended  by  award  on  roll.  Id. 
stamp  duty  on.  Id. 
sealed  only,  in  K.  B.  Id. 
signed  and  sealed,  in  C.  P.  Id. 
amended.  Id. 
return  of.  Id. 
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INQUIRY,  writ  of; 

when  allowed,  for  supplying  omission  of  jury  at  the  trial  j  621,  2. 

in  quare  hnpedit.  622,  3. 

on  demurrer  to  evidence.  623. 

in  actions  against  overseers.  Id. 
replevin.  Id. 
when  not  allowed  : 

in  detinue.  622. 

replevin.  Id. 

mandamus.  Id. 

action  for  libel.   Id.  952. 
unnecessary,  after  final  judgment.  631. 
not  allowed  in  debt,  at'ter  judgment  by  default.  Id.  632. 
in  debt  on  judgment.  632. 
on  Stat.  8  &  9  W.  III.  c.  l\.  j  8.  Id. 
to  inquire  of  value  of  lands  descended,  on  statute  3  JF.  &  M.  c.  14.  §  6. 

p.  971. 
in  error,  on  reversal  of  judgment.  1238. 
when  executed  before  chief  justice,  or  judge  of  assize  :  494.  623, 

motion  for  good  jury.  491.  493.  623. 
cannot  be  executed  before  two  under-sheriffs  extraordinary,  in  C.  P.  623, 

4. 
notice  of  executing  ;  624,  &c. 
to  whom  given :  93.  624. 

in  joint  action.  624.  ' 

country  causes,  in  K.  B.  Id. 
C.  P.  Id. 
in  Exchequer  :  Id.  625. 

entry  and  service  of.  Id. 
what  necessary,  or  sufficient : 

in  London  or  Middlesex.  Id. 
country  causes.  Id. 
in  replevin.  625. 

after  notice  of  trial,  in  K.  B.  Id.  626. 
C.  P.  626. 
Exchequer.  Id.  627. 
must  specify  the  hour,  and  place  of  executing  it.  626. 
when  given  for  a  wrong  day.  627- 
on  demurrer  or  joinder,  in  C.  P.  626. 

Exchequer.  Id.  627- 
issue  of  nul  tiel  record,  in  C.  P.  626. 
scire  Jieri  inquiry.  1 166. 
before  chief-justice,  or  judge  of  assize.  493.  623. 
short  notice.  625. 

term's  notice.  See  tit.  Term's  Notice. 
continuance,  or  countermand,  in  K.  B.  93.  628. 

C.  P.  Id. 
time  of  executing.  627. 
place  of  executing  ;  628. 
in  London.  Id. 
Middlesex.  Id. 
other  counties.  Id. 
when  left  at  sheriff's  office.  Id. 
notice  of  attending  by  counsel.  Id. 
witnesses  on.  Id. 
execution  of,  may  be  adjourned.  Id.  629- 

privilege  of  party  from  arrest,  in  attending.  199,  200. 
evidence  on ;  629- 
in  action  against  hundreddrs.  123. 
4x2 
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INQUIRY,  writ  of; 
evidence  on  : 

after  judgment  on  demurrer.  633,  4.  799. 
costs  for  not  proceeding  to  :    490,  91  •  629. 

rule  for,  in  C.  P.  490,  91-  629.  (/•) 
return  of.  630. 
inquisition  on  ; 

rule  for  judgment,  in  K.  B.  Id. 

when  required,  in  C.  P.  Id. 
practice  in  the  latter  court.  Id. 
must  be  left  with  clerk  of  judgments,  in  C.  P.  Id. 
setting  aside  ; 

grounds  of.  Id.  631. 
by  defendant.  Id. 

plaintiff.  Id.  % 

motion  for  ;  494,  5. 
when  made.  630. 
terms  imposed  on.  631. 
stamping.  630. 
taxing  costs.  Id. 
certiorari  for,  how  directed.   122/.  U'-) 
want  of,  aided.  631. 
new  writ  and  inquisition  ordered.  Id. 
costs  on,  in  action  for  words.  g^J. 
trespass.   1000. 
INQUISITIONS;  852. 
upon  outlawry.  133,  4. 

writ  of  inquiry.   See  tit.  Inquiry. 
Jieri  facias,  to  determine  property.    1017,  S. 
elegit,  and  return.   IO76. 

commission  for  finding  simple  contract  debts  to  the  king.  1092,  3, 

4.  II  10,  11. 
extent  in  chief.   1103.  i 

in  aid :  /.'/. 

pro  forma.   1092,3.  1110,  11. 
setting  aside.  See  tit.  Inquiry. 
INSANITY; 

persons  affected  by,  not  within  statute  of  limitations.   15. 
no  ground  for  discharging  defendant.   214-. 

bail.   Id. 
return  of,  to  writ  of  latitat.  214.  309. 
may  be  given  in  evidence,  on  non  est  factum.  701. 
INSIMULCOMPUTASSENT;  2.887- 

by  or  with  executors,  &c.    12. 
INSOLVENT  DEBTORS, 

discharged  from  future  payments  of  annuity,  by  stat.  51  Geo.  III.  c.  125. 

p.  210. 
acts  relating  to  :  211.  (/)  378,  &c. 

attornies  embezzling  clients  money,  excepted  out  of.  SO. 
pleas  of.  69S. 
persons  discharged  under,  not  liable  to  arrest,   on   subsequent  promises. 

211,12. 
entitled  to  benefit  of  Lords'  act.  380. 
when  and  how  discharged,  under  Lords'  act.  See  tit.  Prisoners. 
compellable  to  deliver  up  their  effects  ;  387,  &c. 

when  in  custody  on  attachment,  for  non-payment  of  costs,  pursuant 

to  award.  agO. 
in  execution  for  small  debts,  when  and  how  relieved  :  391,  2,  3. 
rule  for  discharge  of,  in  C.  P.  only  a  rule  nisi.  393. 
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INSOLVENT  DEBTORS, 

relief  of,  on  lord  litdesdale  s  act.  393,  4. 

Stat.  57  Geo.  III.  c.  117.  p.  1 112,  13. 

1  Geo.  IV.  c.  119.  §  4,  &c.  394,  &c. 

I  40,  41.  p.  1113,  14. 
discharge  of,  on  lord  Redesdale's  act,  no  bar  to  action  for  mesne  profits. 

394. 
actions  by  assignees  of.  7- 

proceeding  to  judgment,  &cc.  in  names  of.  96/. 
when  not  liable  to  be  arrested.  211. 
not  required  to  give  security  for  costs.  581. 

entitled  to  judgment  as  in  case  of  nonsuit.  827- 
when  brought  into  court,  on  Lords'  act.  3S2,  3. 
future  eftects  of,  how  far  liable.   378.  (e.)  390,  91.  396.  1 163. 
amendment  of  recovery  suffered  by,  refused.  763. 
evidence  in  ejectment,  by  assignee  of.  378.  (e.) 
judgments  against.  737'  ll6i. 

by  assignees  of :  3^6 .  1029. 
costs  on.   1016'. 
executions  against.  39^,  7-  116'3,  4. 
scire  facias  agii\n?,\..   Il64. 
INSOLVENT  DEBTORS  COURT; 
privilege  of  parties  attending.   I98. 
proceedings  in,  not  cognizable  in  C.  P.  384,  5. 
INSPECTING  BOOKS,  <^c.  496. 
of  a  public  nature  :    6i6. 

books  of  sessions,  hic.  Id.  647-  852. 

and  court  rolls  of  manors.  648.  852- 
of  corporations.  648,  9-  852. 
entries  in,  proof  of.  852. 
of  a  private  nature.  6S[),  40,  41.  646.  852.  855,  6. 
rule  for,  when  made  ;  639,  40.  649. 
on  information.  649- 

mandamus.  Id. 
in  action.  Id. 
writ  of  Jieri  facias,  rule  for.   1057. 
INSTALMENTS. 

staying  proceedings  on  payment  of.  587,  8,  9- 

bond  for  payment  of,  within  stat.  8  &  9  ir.  III.  c.  11.  p.  633.  II60. 
scire  facias  in  deht  on  bond,  for  payment  of.   1152. 
INSTANTER,  meaning  of.  6l4.  (c.)  693,  4. 
INSURANCE.  See  tit.  Policy  of  Insurance. 
INTERESSE  TERMINI, 

how  stated  in  pleading.  445.  (6.) 
INTEREST, 

payment  of,  in  debt  on  bond.   I7,  ^c 

bail  not  liable  for,  on  sum  recovered,  subsequent  to  judgment.  282,  3. 
computing,  in  actions  on  bills  or  notes,  &c.  494.  617,  18,  &c. 
recoverable  on  bond,  though  not  expressly  reserved.  588. 
execution  of  inquiry.  6'29,  30. 
judgment.  632. 
in  trover,  for  bill  of  exchange.  922. 
not  recoverable,  on  foreign  judgment.  6 19-  (a-)  632.  (a.) 
on  bill  or  note,  no  part  of  debt,  but  merely  damages.  922. 
staying  proceedings  on  payment  of.  588,  9. 
when  allowed,  beyond  penalty  of  judgment.  586.  1077,  8. 
on  balance  of  bill  of  cobts,  overpaid.   1131. 
bail  in  error  for.  1211. 
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INTEREST, 

allowance  of,  on  error,  in  K.  B.  1239. 

Exchequer  Chamber.  Id.  &c. 
^  House  of  Lords.   1243. 

wh(n  not  allowed,  on  affirming  judgment  in  Exchequer  Chamber.   1239, 

40, -H,&c. 
how  computed.  1242. 
bail  in  error  when  not  liable  for.  Id. 
INTERLOCUTORY  JUDGMENT.  ^QcUi.  Judgment. 
INTERROGATORIES;  See  tit.  Witnesses. 
on  attachment.  237-  488. 
under  Lords'  act.  384. 
costs  on.  863. 
IRA  MOTUS.  698. 
IRELAND, 

affidavit  made  in :   l65.  180,81.  187. 
to  hold  to  bail,  on  7mA  judgment.   181. 
to  arrest  in,  made  in  England.  Id.  (c.) 
privilege  of  peers  of,  from  arrest.   194. 
acts  relating  to.   178.213.226.839,60. 
effect  of  certificate,  under  commission  of  bankrupt  in.  207. 
proceedings  in,  on  stat.  43  Geo.  III.  c.  46.  §  2.   p.  225,  226,  &c.  924. 
security  for  costs,  when  plaintiff  resides  in.  579. 
venue  cannot  be  changed,  when  cause  of  action  arises  in.  66l. 
witnesses  in,  bringing  up,  when  in  custody.  839,  60. 
damages  in  actions  against  justices  in.  924. 
judgments  in ; 

arrest  on.    178. 

plea  of  nul  tie!  record  to.  800. 
error  from  ;  1195. 

alleging  diminution  in.   1224.  (/.) 
writ  to  confess  or  deny  seal.  914. 
execution  on.   1245. 
IRREGULARITY, 

in  general,  what.  56l,2. 

when  and  how  taken  advantage  of.   1 69.  562,  &c. 
waived.  562,  3,  4. 
in  suing  defendant  as  attorney,  who  is  not  so.    76. 
affidavit  to  hold  to  bail.  I90. 

process,  and  when  and   how  cured,   and  when  not.   151.  (g.)  159,  60. 

361,  &c.  688. 
notice  subscribed  to.  166,  7-  56 1,  2. 
service  of.   139,  60.  2l6.  (a.)  562.  6l4. 
motions  to  set  aside  for,  in  K.  B.   I69.  363,  4. 
C.  P.  563,  4. 
proceedings  on  bail-bond.  301,  2. 
against  sheriff.   31 6. 

prisoners,  how  waived.  563. 
delivery,  filing,  or  notice  of  declaration  :  126.  147.  56l,  2.  6l4. 
when  cured  by  accepting  or  keeping  it.   347.  562,  3.  6l4. 

taking   it,  or  plea,  out  of  office.  159.  426.  (/.) 

562,  3. 
not  objecting  in  time.   459. 
admitting  debt.  Addend,  to  p.  562. 
when  not.  563. 
notice  to  apply  to  wrong  court,  on  Lords'  act,  not  cured  by  opposing 

prisoner's  discharge.  382. 
of  inquiry,  &c.  how  cured.   628. 
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IRREGULARITY, 

in  want  of  rule  to  plead.  480,  81.  562.  6l4. 
demand  of  plea.   562.614. 
judgments  by  default;  Id. 

for  want  of  bail  or  appearance,  how  waived.   243.  609-  6l4. 
against  principal,  no  ground  for  setting  aside  proceedings  against 

bail.    1182,  3. 
notice  of  trial,  or  inquiry.  56l,  2. 
execution.  562. 

signing  final  judgment  too  soon,  cured  by  attending  to  tax  costs.  962. 
service  of  rule,  how  cured.  506. 
setting  aside  proceedings  for;   562.614,  15.  1072. 

restraining  defendant  from  bringing  trespass  on.  6 15.  1072. 
plaintiff  not  bound  to  pay  costs   on,  before  commencement  of  fresh  ac- 
tion. 584. 
previous  to  judgment,  no  objection  to  referring  note  to  prothonotaries. 

620. 
new  trials  for.  936. 

distinction  between  irregularity,  and  complete  defect  in  proceedings.  151. 

(g.)  216.  (a.)  564. 
ISSUABLE  PLEAS, 

what.  477,  8,  9-  610,  11. 

judgment  signed  for  want  of,  478,  9»  61O. 

when  one  of  several  pleas  is  not  issuable.  Id. 
aliter,  if  one  of  several  pleas  be  merely  demurrable. 

610. 
ISSUABLE  TERMS.  102. 
ISSUE  MONEY,  what.  784.  798. 

payment  of,  abolished.  Id. 
ISSUE  ROLL;   787-791,2. 

from  whom  obtained.  786.  792. 
of  what  term.  791,  2. 
contents  of.  787,  8.  792. 
numbering.  786.  789. 
docketting  and  filing.  789,  90. 
entry  of  proceedings  on  ; 

in  general,  in  K.  B.  787,  S.  791,  2. 
C.  P.  Id. 
Exchequer.  788. 
to  judgment,  in  K.  B.  964,  5. 

c.  P.  965. 

ISSUES, 

upon  a  distringas,  Sec;   107,  8.  II6.  134,  5. 
in  K.  B.  314.  418.  493.  IO6I. 
C.  P.    108.  418.  504. 
motion  to  increase,  or  for  sale  of,  on  last  day  of  term.  108. 

504. 
Exchequer.   154. 
pleadings,  what.  773. 
in  law.  Id. 
fact;  Id. 
triable  by  the  record.   Id. 
country :  Id. 
feigned.  /(/. 
several,  in  one  cause.  Id. 
by  whom,  when,  and  how  made  up,  in  K.  B.  Id.  77^!. 

c.  P.  774. 

with,  or  without  rule  to  rejoin.  Id,  775. 
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ISSUES,  upon  pleadings, 

contents  of.  TJb,  6.  ,  • 

form  of,  in  K.  H.  by  bill :   "ilb. 
title.  Id. 

memorandum.  Id.  776. 
entry  of  imparlance.  777' 
pleadings.  Id, 

after  judgment  of  respondeat  ouster.   Id.  77^. 
by  original  :  779- 
title.  Id. 

declaration  and  pleadings.  Id. 
in  C.  P.  by  bill  of  a  preceding  term.  77b,  6. 
entry  of  imparlance.  777. 
how  entitled.  780. 
how  concluded  ; 

on  issue  in  fact,  triable  by  the  country  :  778,  &c. 
award  of  venire  J  acias : 
by  bill.  778,  9. 

original.    779. 
in  Exchequer.    869. 
on  several  issues  in  fact.  778. 

non  est  factum,  and  suggestion  of  breaches.   Id. 
plea  to  part,  and  judgment  by  default  to  residue.  Id. 

declaration,  and  judgment  by  default  to  new  as- 
signment. Id. 
against  several  defendants,  who  plead  separately.  Id. 
when  some  defendants  plead,  and  others   let  judgment  go  by 

default.   Id.  779.  926. 
on  several  Issues,  in  fact  and  in  law.  779-  926,  7. 
when  sheriff  is  interested.  779>  80. 
in  county  palatine.  780. 
IVales.  781,2. 

Berwick  upon  Tweed,  &c.   Id. 
when  impartial  trial  cannot  be  had,  780,  81. 
entry  of  suggestions.  781,  2. 
on  issue  in  fact,  triable  by  record,  782. 
law.  Id, 
in  King's  Bench  : 

general ;  773.  782. 
delivery  of:   782. 

against  several  defendants.  Id. 
after  striking  out  special  pleadings.  783,  4. 
special  ;  773. 

paper  book  :  774. 

by  whom,  and  when  made  up.  773,  4,  5. 
delivery  of.  782. 
rule  to  return.  Id. 
time  for  returning.  Id.  783, 
returning,  and  paying  for  entries.  783,  4. 
striking  out  special  pleadings,  and  giving  general  issue.  783. 
similiter,  and  demurring.  Id. 
proceedings  thereon.  Id.  784. 
consequence  of  accepting,  or  returning.  784. 
entering ;  Id. 

rule  for,  when  and  how  given.  Id.  785. 
when  to  be  entered.  785. 
of  what  term,  791,  2. 
in  what  manner,  792. 
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ISSUES,  upon  pleadings, 
in  King's  Bench  : 
entering  ; 

by  defendant.  793. 
in  Common  Pleas  : 

to  whom  delivered.  7S4. 
entering ; 

rule  for.  Id.  785. 
time  allowed  for.  Id. 
of  what  term.  792. 
in  what  manner.  Id. 
in  Exchequer.   780. 

must  be  re-delivered,  after  amendment.  7^4,  5. 
copies  of,  on  trials  at  bar.  809,  10. 
directed  by  court  of  Chancery,  trial  of.   813. 
from  equity  side  of  Exchequer.  Id. 
when  formerly  tried.  824.  {J'.) 
immaterial,  what.  952. 

not  cured  by  verdict.  Id. 
informal,  what.  Id. 

aided  by  32  Hen.  VIII.  c.  30.  Id. 
misjoining,  aided  by  the  above  statute.  955,  6, 
in  ejectment.  551. 

scire  facias.  See  tit.  Scire  Facias. 
error.  See  tit.  Error. 


JEOFAILS,  621.631. 

statutes  of,  and  decisions  thereon  ;  954,  &c. 
applicable  to  original  writ.  Qo^,  5. 

warrant  of  attorney.  955. 
declaration,  and  pleadings.  454.  955. 
issue,  and  similiter.  955,  6. 
jury  process.  957- 
extended  to  all  courts  of  record,  in  counties  palatine,  and  Wales,  &c. 

298. 
judgments  by  default,  &c.  958,  9- 
not  applicable  to  criminal  cases,  or  penal  act;ons.  9^9^  60. 
costs  on  amendment  under.  771>  2. 
JOINDER, 

of  action  ;  9»  10. 

upon  contract.  Id. 
for  wrongs.  Id. 
rules  for,  considered.  Id.  11. 
in  action,  of  different  persons.   11,  12,  13. 
demurrer,  rule  for  ;  752. 

must  have  Serjeant's  hand,  in  C.  P.  Id. 
error.   1230,  31,  &c. 
JOINT-TENANTS,    1,2.686. 

demise  by,  how  laid  in  ejectment.  521. 
confession  by,  of  lease  and  entry  only.  518.  547,  8. 
JOURNALS, 

of  Lords  or  Commons.  852. 
JOURNIES  ACCOUNTS.  26. 
JUDGES,  36,7. 

sittings  of,  in  bank,  out  of  term.  37,  8. 
on  circuits,  auihorily  for.  38. 
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JUDGES, 

attendance  of,  at  chambers,  in  term  time.  515. 

authorized  to  grant  summonses,  and  make  orders,  on  their  circuits.  Id. 

516. 
JUDGE'S  CHAMBERS, 

attendance  at,  in  term  time.  515. 
rules  for  shewing  cause  at,  in  vacation.  508. 
JUDGE'S  NOTES.  770.  933.  1021. 
JUDGE'S  ORDER, 

absolute  in  first  instance  ;  5l6. 

for  drawing  up  rule,  in  vacation.  Id. 
after  previous  summons.  372,  3.  47&.  5i6,  17- 
on  first  summons.  Id. 

three  summonses.  Id. 
nisi.  5 1 6. 

in  vacation.  517.  545. 
on  circuits.  515,  l6. 

to  deposit  bank  notes,  on  stat.  38  Geo.  III.  c.  1,  $  8.   p.  189,  90. 
for  holding  to  bail,  in  trover  or  detinue.  171.  185'. 
S7ipersedeas,  in  C.  P.  373. 
time  to  plead,  &c.  475,  &c. 

staying  proceedings  on  execution,  in  vacation.   517. 
entering  up  judgment  on  warrant  of  attorney,  against  surviving  de- 
fendant, not  allowed.  598. 
in  policy  causes.  639. 

to  produce  papers,  &c.  how  complied  with.  Id. 
for  particulars,  must  be  drawn  up  and  served.  642. 
how  far  a  stay  of  proceedings.  Id. 
staying  proceedings,   when    not   evidence  of  determination    of  suit. 

735. 
changing  venue,  in  vacation.  659,  60. 
consolidating  actions,  in  C.  P.  552.  665. 
rule  to  bring  money  into  court.  672. 
pleading  several  matters,  in  vacation.  710. 
view,  cannot  be  had  without  consent,  in  vacation,  in  C.  P.  848. 
setting  aside  execution,  &c.    517- 

staying  execution,  on  stat.  1  Geo.  IV.  c.  87.  §  3.  p.  919,  20. 
on  amending  declaration.  764. 

cannot  be  made  at  Westminster,  in  a  cause  entered  for  trial  in  London. 

833. 
how  far  a  stay  of  proceedings.  476. 
must  be  drawn  up,  and  served.  Id.  477^  644. 
signing  judgment  after,  without  giving  rule  to  plead.   480, 
a  proceeding,  so  as  to  prevent  the  necessity  of  a  term's  notice.  81 6. 
motion  to  set  aside.  496. 

make  it  a  rule  of  court.  491.  493. 
when  final.  517- 
how  appealed  from.   Id. 

enforced.  Id. 
stamp  duty  on.  Id. 
evidence  of,  in  action  on  award.  888. 
JUDGE'S  REPORT.  See  tit.  New  Trials. 
JUDGMENT  BOOK; 

not  evidence  of  judgment.  603.  9^4 
JUDGMENT  PAPER; 

subpcEna  to  produce.  856. 
not  evidence  of  judgment.  977- 
JUDGMENT  RECOVERED, 

when  pleaded,  or  given  in  evidence.  6^.  700,  701?  2,  3. 
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JUDGMENT  RECOVERED, 

plea  of;  696.  699.  703. 

not  issuable,  when  false.  477.  6IO. 

in  fraud  of  judge's  order.  6 10. 
JUDGMENT  ROLL,  787. 

on  judgment  by  default.  616,  17. 
after  verdict.  964,  5. 

loss  of,  may  be  supplied  by  a  new  entry,  97^' 
entering  quietus  on,  for  discharging  sheriff.  142. 
JUDGMENTS, 
what.  962. 
for  king;   IO89.  IO96. 

in  scire  facias  :   IO9O. 

for  repealing  letters  patent.   1144,  5. 

on  information  for  penalties.   IO9O. 

proceedings  on.  1089,  90- 

from  what  time  lands  are  bound  by.   IO96. 

on  traverse  of  office.  1 129. 
against  king,  on  same.   1130. 
arrest  of.  See  tit.  Arrest  of  Judgment. 
when  and  how  signed,  in  K.  B.  6\6.  962. 

c.  P.  616, 17. 962. 

when  court  are  equally  divided  in  opinion.  962,  3. 
entering,  in  what  cases  necessary.  9^4. 

in  what  manner,  and  by  whom  done.  787?  8. 
who  may  compel  it.  9b'4. 
after  death  of  parties  ; 

at  common  law  :  965,  6.  972. 

■nunc  pro  tunc.  503.  9(^5,  6.  972,  3. 
by  statute : 

between  verdict  and  judgment.  966.  II68. 
after  interlocutory,  and  before  final  judgment.  967-  II68, 

9. 
death  of  one  of  several  parties.  9^7- 
plaintifi's  bankruptcy.  Id. 
insolvency.  Id. 
relation  and  effect  of,  at  common  law.  601.  9^5.  9^7}  &c. 
upon  statute  of  frauds.  971)  2. 
as  to  freehold  lands.  967,  8. 

leasehold  property.  9^8. 
against  defendant,  and  his  heirs,  &c.  967j  8,  &c. 
in  case  of  bankruptcy.  969- 

against  heir,  on  obligation  of  his  ancestor.  969t  &c. 
restrained,  as  against  purchasers.  971,  2.  975. 
mortgagees.  972.  975. 
docketting  what,  and   by  whom,   when  and  how  done.  789,  90.  973, 

&c. 
want  of,  when  relieved  against  in  equity.  974. 
bringing  in  rolls  of:  788,  &c. 

consequence  of  neglect.   97^j  5. 
registering.  975. 
amendment  of:  Id.  970. 

on  common  recovery.  7^2. 
in  abatement, 

for  plaintiff; 

on  issue  in  fact.  693. 
law.  Id. 
defendant ;  6'94. 

of  cassetur  billa,  xcl  breve,  730.  737* 
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JUDGMENTS, 
in  bar, 

for  plaintiff; 
form  of: 
in  assumpsit,  &c.  9^3. 
covenant.  Id. 
debt.  Id. 
annuity.  Id. 
detinue.  Id. 
replevin.  Id. 
trespass.  Id. 
by  confession.  See  tit.  Cognovit  Actionem. 
default,  what  :  609. 

non  sum  inform u til s  ;   Id.  ^62. 

when  signed.  6\6,  17- 
entry  of,  in  C.  P.  Id. 
taxing  costs  on,  in  C.  P.  Id. 
nil  dicit ; 

for  not  pleading  to  declaration.  471,  2.  48.5.  609. 
new  assignment.  b09,  10. 
issuably,  when  under  terms.   61O. 
delivering  plea  in  form,  in  C.  P.  6l3. 
giving  oiier.  638. 

setting  forth  the  whole  deed,  on  oyer.  6l2.  638. 
rejoining.  609,  10.  748,  9. 
joining  in  demurrer.   609,  10.  903. 
returning  paper  book.  609,  10.  782,3. 
appearing  to  scJAeyac/a*.    1179- 
for  want  of  issuable  plea,  when   under  terms.  478,  9- 

610. 
plea  not  adapted  to  nature  of  action.  6 10. 
manifestly  absurd.  6II. 

of  set  off,  for  money  due  on   recognizance,  &c. 
in  wrong  action.  Id. 
statute  of  additions,  in  C.  P.  Id. 
tender,    without   paying  money   into   court. 

Id.  612. 
subtle  and  ensnaring  pleas,  in  C.  P.  61I. 
sham  pleas,  in  K.  B.  6 12. 

c.  P.  727. 

of  judgment  in  court  oi  pie  poudre.  6II. 
requiring  different  modes  of  trial.  612. 
making  it  necessary  tu  consult  counsel.  Id. 
costs  of.  Id. 

affidavit  and  motion  for  leave  to  sign  judg- 
ment on.  Id. 
for  pleading  before  appearance,  or  taking  declaration  out 

of  office.  Id. 

in  bailable  action,  before  bail  perfected.  47 1. 

612.  but  see  6 14. 

in  abatement,  after  imparlance.  468,  9.  483. 

691.  730. 

out  of  lime.   6l2,  13.  692,  3. 

without   affidavit.     611,    12. 

693. 

aliter,  if  affidavit  sworn  before 

defendant's  attorney.  6l2. 

by  attorney  of  another  court,  in  C.  P.  6 13. 
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JUDGMENTS, 
in  bar, 

lor  plaintiff; 

by  default,  what : 
nil  (licit ; 

for  entering  special  plea  in  general  issue  book,  in  K.  B. 

613. 

filing  picas  that  ought  to  be  delivered,  in  K.  B.  Id. 

without  rule  to  plead  several  matters,  in 

K.  B.  Id. 
aliter,  mC.V.  Id. 
two  pleas,  at  different  times,  on  same  day,  in 

C.  P.  Id. 
if  plea,  when  necessary,  be   not  signed  by  a  counsel  or 

Serjeant.   6 14.  6^2.  725. 
after  judge's  order,  without  giving  rule  to  plead.  480. 

rule  to  abide  by  plea.  726". 
in  what  cases  it  cannot  be  signed  :  487,  8.  6'10.  6l3.  (/.) 
when  plea,  though  informal,  goes  to   substance  of 

action.  6X0. 
for  pleas  not  manifestly  absurd  on  the  face  of  them. 

611. 
false  pleas,  without  shewing  them  to  be  vexa- 
tious. /(/. 
insensible  plea  in  abatement.    693. 
want  of  appearance.  6i4. 
when  plaintiff  takes  plea  out  of  office,  and  keeps  it. 

613.  (i.) 
when  signed  ;  4"0,  (r/.) 

in  King's  Bench  :   470,  7\. 

after  summons  for  time  to  plead.  475,  6,  7- 
rule  to  plead.  480,  81. 
demand  of  plea.  483. 
Common  Pleas:  471,  2,  6l6,  17. 
after  rule  to  plead.  481. 
demand  of  plea.  483. 
Exche(|uer.  458,  .Q. 
on  demurrer.  798,  9- 
summons  unattended  must  be  first  discharged,  in  C.  P. 

477. 
aliter,  in  K.  B.  Id. 
alter  lielivering  bill  of  particulars.  4/4,  5. 

giving  security  for  costs.  475. 
how  signed,  between  essoin  and   first  day  in   full  term. 

243. 
entry  of,  in  K.  B.  617. 

C.  P    6\6,  17. 
taxing  costs  on,  in  C.  I\  Id. 
in  what  cases  irregular:   561,  2.  6l4. 

when  defendant  is  not  served  with  process.  Id. 
no  declaraiion  delivered,  or  filed,  &c.  Id. 
signed  before  appearance.  Id. 

without  rule  to  plead.  Id. 

demand  of  plea.  Id. 
before  time  for  pleading  is  expired.  Id. 
after  plea  pleaded.   Id. 
when  it  cannot  be  set  aside,  for  want  of  appearance.  6l4. 
form  of,  on  reference  to  master  or  prothonotary,  in  ac- 
tion on  bill,  &c.  6I8.  (/,) 
waivina.  614. 
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JUDGMENTS, 

for  plaintiff, 

by  nil  dicit ; 

setting  aside, 

for  irregularity  ;  6 14. 

motion  for,  when  and  how  made :  495.  508, 

9. 
not   generally  allowed,  the  last  day  of 
term,  in  C.  P.   504.  6l4>. 
upon  affidavit  of  merits  :  6l4. 

in  what  cases  not  allowed.  Id.  615. 
motion  in  arrest  of  judgment  after.  959. 
interlocutory  : 

when  action  sounds  in  damages:  6l5,  l6. 
on  demurrer.  616. 
mil  tiel  record.  Id. 
how  signed,  and  entered.  Id.  617. 

Q«.  if  scire  facias  necessary  thereon,  after  year  and  day. 

1154. 
final:  616. 

when  and  how  signed  ;  Id. 
by  default.  Id. 

on  return  cf  inquiry,  in  K.  B.  630. 
C.  P.  Id. 
postea,  in  K.  B.  934.  962. 

C.  P.  934,  5.  962. 

no  rule   for  judgment  necessary.  630. 

934. 
for  damages,  with   plaintiff's  assent,  without  inquisition. 

620. 
admission  of  cause  of  action.  629. 
within  statutes  of  jeofails.  958,  9- 
on  8  &  9  ^^-  ni.  c.  11.  $  8  :  p.  632,  3,  4. 

intent  and  construction  of  that  act.   633. 
to  what  cases  it  does  not  extend.  Id. 
proceedings  thereon.  Id.  634. 
in  actions  against  hundredors,  on  statutes  of  hue  and  cry,  &c. 

123. 
on  warrant  of  attorney  ;  49O.  492,  3,  4.  603. 
when  signed.  616,  17. 
how  signed.  602. 
on  demurrer ; 

in  abatement.  798. 
bar :  Id.  799. 

rule  for.  493.  798,  9. 
interlocutory  ;  6l5,  16.  798. 

must  be  signed  in  K.  B.  as  well  as  C.  P.  798. 
motion   in  arrest  of  judgment  not  allowed  after. 

Id.  949. 
final.  799- 

how  signed,  in  K.  B.  798,  9. 
C.  P.  Id. 
after  award  in  plaintifl's  favour.  892. 
non  obstante  veredicto  ;  712.  935. 
in  what  cases  given.  951,  2. 
in  what  not.  622.  952. 
how  entered.   951,  2. 
motion  for,  when  made.  96O. 
how  it  differs  from  repleader.  953. 
on  extents.  11 29. 
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JUDGMENTS, 

for  plaintiff, 

against  bankrupts.   1162,  3. 

insolvent  debtors.   1164. 
for  defendant ; 

on  demurrer:  799- 

nonsuit  allowed  after.  9 17. 
form  of,  in  replevin.  9^3. 

other  actions.  Id. 
of  nonpros.  See  tit.  Nun  Pros. 

discontinuance.  730.  732,  &c.  962,  3. 
7H)lle  prosequi.  730.  735,  &c.  963. 
cassetur  billa,  vel  breve.  730.  737.  963. 
itet  processus.  736,  7.  828.  882.  903. 
retraxit.  963. 
nonsuit ;  Id. 

not  within  stat.  I7  Car.  II.  c.  8.  p.  966. 
motion  to  set  aside.  49  !■. 
as  in  case  of  nonsuit :  9^3. 

origin  and  foundation  of.  822,  3. 
in  what  cases  given,  and  in  what  not.  823,  4. 
after  bringing  money  into  court.  675.  678. 
withdrawing  record.  823. 

cause  carried  down  to  trial,  and  made  a  remanet,  &c. 

Id.  824. 
at  what  time  it  may  be  moved  for ;  824,  &c. 
in  King's  Bench  :   824,  5. 
in  town  cause.  Id. 
country  cause.  825. 
issuable  term.  Id. 
in  Common  Pleas.  Id. 
Exchequer.  820.  825. 
motion  for  ;  495. 

after  moving  for  costs,  for  not  proceeding  to  trial  ; 
in  K.  B.  820. 
C.  P.  Id.  821. 
Exchequer.  821. 
not  allowed,  pending  demurrer.  824. 
may  be  made,  same  term  issue  is  entered.  826. 
notice  of.  407.  826. 
roll  must  be  in  court,  when  made.  826. 
rule  for ;  Id. 

affidavit  in  support  of.  824,  5,  6. 
making  absolute  :  826. 

proceedings  thereon.  829,  30. 
shewing  cause  against ;  826. 

obtaining  office  copy  of  rule  and  affidavit  on.  Id. 
grounds  of:  Id.  827-  829-  86 1. 
plaintiff's  illness.  826.  829- 
insolvency  of  defendant.  826.  828. 

plaintiff.  827- 
absence  of  material  witness.  826.  829- 
want  of  documentary  evidence.  826,  7- 
some  cause  must  be  assigned,  for  not  proceeding  to 

trial.  826.  829. 
slight  cause  sufficient,  on  first  application.  Id. 
affidavit  in  support  of.  827.  829. 
discharging;  826. 

for  irregularity.  823,  4. 

without  peremptory  undertaking,  826,  7>  8. 
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JUDGMENTS, 

for  defendant, 

as  in  case  of  nonsuit ; 
rule  for : 

discharging  ; 

on  peremptory  undertaking:  826. 
when  required.  828,  9- 
when  not,  in  C.  P.  829. 
proceedings  thereon.  829,  30. 
excuses  tor  not  proceeding  to  trial.  830. 
enlarging  time  alter.  Id. 
on  entering  stet  processus,  &c.  828,  9- 
terms  of,  in  Exchequer.  829- 
costs  on,  by  stat.  14  Geo.  II.  c.  17  :    p.  822,  3.  830. 
when  not  allowed.  830.  1015,  l6. 
for  not  proceeding  to  trial,  allowed   in  C.  P.  and  Ex- 
chequer, on  discharging  rule  for.  819?  20.  830. 
aliter,  in  K.  B.  8I9.  830. 
of  application  for.  830,31. 
on  nul  tiel  record  ; 

quod  perfecit  recurdum.  802. 

dejecit  de  recordo.  Id. 
in  abatement.  804. 
interlocutory,  or  final.  Id.  805. 
evidence  of.  977- 
demuricr  to,  or  counter-plea  of  oye?'.  637- 

to  evidence.  915. 
special  verdict,  motion  and  rule  for.   493.  929« 
bill  of  exceptions.  913,  14. 
of  lorejudger.  323,  4. 
repleader.  932,  3. 
in  ejectment,  motion  for,  against  casual  ejector.  518.  537j  8.  540. 
on  Stat.  1  Geo.  IV.  c.  87-  §  1.  p.  525.  542. 
after  nonsuit,  for  not  confessing  lease,  itc. ; 
when  signed,  in  K.  B.  962.  1079. 
C.  P.   1079- 
actions  against  executors  and  administrators.  See  tit.  Executors  and 

Administrators. 
bankrupts.   Il62,  3. 

insolvent  debtors,  and  fugitives.  737-  llt)4. 
iieirs  and  devisees,  bee  tit.  Heir,  and  Devisee. 
on  extents  ; 

for  the  crown  :   1 1  29. 

proceedings  on.  Id. 
for  the  party : 

o{  amoveas  manus  ;   141,  2.  1123.  1129,  30. 
proceedings  on.  1129,30. 
in  scire  facias.  See  tit.  Scire  Facias. 

error.   See  tit.  Error. 
by  judges  in  vacation,  how  ent^rid  up.  38. 
debt  on,  when  barred  by  certificate  of  bankrupt.  200,  7- 
outstanding,  plea  of;  697- 

replication  to.  740. 
actions  on  :   See  tit.  Debt  on  Judgment. 

costs  in.    1005,  6. 
avowry  or  cognizance  on.  Q97y  8. 
setting  oft"  costs  on,   1028,  9. 

may  be  set  off,  though  error  be  pending  thereon.  7l6- 
satisfaction  of,  when  presumed  from  lapse  of  time.  18. 
evidence  of.  603.  850.  9^^.  977,  «• 
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JUDGMENTS, 

erroneous  and  irregular,  in  what  cases  ti  justification.  1072. 
reversed  as  to  costs,  &c.   1237. 
JURAT,  of  Affidavits  ;   180,  497,  8,  500,  301. 

amendment  of.  265.  Addend,  id. 
JURATA.  867.  948,  9. 
JURISDICTION, 

of  King's  Bench,  in  personal  action*  :  34. 
in  trespass.  Id. 
by  original  writ.   Td. 

attachment  of  privilege.  Id. 
bill.  Id. 
over  attornies,  and  their  clerks,  GS, 

to  order  inspection,  or  particulars  from  defendant,  without  his  con- 
sent. 491.  639,  40,  41.  043,  4. 
review  judgment  of  Quarter  Sessions.  930. 
of  Common  Pleas,  in  personal  actions:  34,  5. 
by  original  writ.  35. 

capias  qiiare  clausumf regit.  Id. 
attachment  of  privilege.  Id. 
bill.  Id. 
on  removal  from  inferior  courts.  Id. 
in  real  and  mixed  actions.  Id. 
on  writs  of  habeas  corptcs,  and  prohibition.  Id. 
of  Exchequer  of  Pleas.  Id. 

ecclesiastical  courts,  does  not  extend  to  trusts.  Addend,  to  p.  377-  («•) 
pleas  to.    See  tit.  Pleas  and  Pleading. 
different  kinds  of,  and  when  claimed  or  pleaded.    680,  81, 
of  court  of  requests  for  London,  &c.  989>  <^c. 
JURY, 

of  officers,  clerks,  and  attornies  ;  83, 

matters  inquirable  by.  Id.  ' 

trials  by.  See  tit.  Trials. 
qualifications  of;  836.  907. 

in  London  and  Middlesex.  836.  (6.) 
process  : 

xenire  facias,  what  :    836, 

history  of  clause  of  nisi  prius.  Id.  837- 
when  issued.  837- 

after  distringas,  or  habeas  corpora.  Id. 
on  new  trial.  948,  9- 
in  King's  Bench  : 

distringas,  what.  837?  8. 
alias  and  pluries.  Id. 
when  necessary  to  be  resealed.  840. 
on  new  trial.  948,  9* 
in  Common  Pleas; 

habeas  corpora  juratorum  :  838. 
by  whom  signed.  840.  {g.) 
alias  and  pluries.  838, 
when  necessary  to  be  resealed,  840. 
on  new  trial.  949» 
to  whom  directed  : 
sheriff.  779.  839. 
coroner.  Id.  Addend,  to  p.  904. 
elisors.   780,  839,  40. 

when  impartial  trial  cannot  be  had.  7S0,  81. 
in  Wales.  781,  2, 

Berwick  upon  Tweed.  Id. 
county  palatine  :  780.  840. 
mittimus  to.  /(/. 

4  Y 
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JURY, 


process ; 

form  of :  836,  7-  840. 

tarn  ad  triandum,  quam  ad  inquirendum.  840.  QQ.6, 
by  proviso.  840, 
teste  and  return  of.  Id. 
suing  out,  and  sealing.  Id. 

for  special  jury,  in  K.  B.  845. 
need  not  be  signed,  in  K.  B.  840. 
signing,  in  C.  P.    Id.  ig.) 
on  trial  at  bar.  810. 

new  trial.  948,  9- 
in  what  cases  aided,  by  statute  of  jeofails.  Qr>T ,  8. 
not  amendable.  958. 
common  :  841,  2. 

how  nominated,  summoned,  and  returned.  Id. 
two  sets  of  jurors  to  be  summoned  at  the  assizes.  S42» 
good  jury.  491.  493.  623.  842. 
impanelling,  on  extent.    1073. 
special :  841. 

what,  and  how  nominated.   842,  3. 
origin  and  history  of ; 

on  trials  at  bar.  810,  842,  3. 
in  other  cases.   843. 
statutes  respecting.  Id.  844. 
costs  of ;  844, 

certificate  for.  Id. 
rule  for ; 

in  King's  Bench  :  491.  493. 

by  whom,  when,  and  how  drawn  up.   493.  844. 
service  of.  844,  5.  870. 
Common  Pleas  :   492,  3. 

by  whom  drawn  up.  844. 
Exchequer.  Id.  {d.) 
discharging.  846. 
appointment  on.  844,  5. 
in  term  time.  846. 
nominating,  and  reducing.  842,  3.  845. 
mode  of  striking  ;  845. 

in  criminal  cases.  Id.  846. 
summoning,  in  London.  845. 
extra  expenses  of  summoning.  Id. 
facility  in  obtaining,  how  restrained ; 

in  K.  B.  846, 
C.  P.  Id.  847. 
notice  to,  on  trials  at  bar.  810. 
once  appointed,  cannot  be  changed.  838. 
exception  to  this  rule.  Id. 
views  by.  See  tit.  Views. 
challenges  of;  904,  5,  6. 
to  the  array  :  904, 

for  unindifferency  in  sheriff,  or  his  officer,  904.  906. 

master  of  crown  office,  not  allowed. 

905,  6. 
objections  to  master's  conduct,  in  striking  jury,  over-ruled. 

906. 
polls:  904,  5,  6. 
propter  honoris  respectum.  004. 
defectum.  Id. 
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JURY, 

clwllcngos  of; 

to  the  polls  : 

propter  affectum  :  904,  5. 
principal.  Id. 
to  favour :  905. 

triers.  Id.  906. 
delictum.  905. 

voire  dire.  Id.  906.  " 

cannot  be  taken,  until  full  jury  have  appeared.  905. 
demurring  to,  counter-pleading,  or  denying  matter  of.  /(/. 
disallowing,  not  a  ground  for  new  trial,  but  for  xenire  de  novo.  9^6. 

937. 
swearing  ;  904.  906. 
after  view.  907- 
talesmen  ;   Id. 

at  common  law.   /(/. 
by  statute.  Id. 

how  selected,  addend,  to  p.  9O8. 
withdrawing  juror  ;  910. 

costs  on.  6'78,  9.  910. 
withdrawing  from  the  bar;  9l6- 

what  they  may  take  with  them.  /(/. 
discharging  from  giving  a  verdict  on  particular  issue.  920. 
misbehaviour  of,  ground  for  new  trial.  940.  958. 

affidavits  of,  when  not  allowed.  94('. 
dispersion  of,  when  verdict  not  vitiated  by.  Id. 
objections  to,  or  to  mode  of  returning  them.  630. 
JUSTICES, 

of  assize.  SO6. 
in  eyre.  Id. 
of  the  peace, 

actions  against;  26,  7.  8.  31,  2.  923,  4.  Addend,  to  p.  27- 
limitation  of.   19- 
notices  of.  26',  7,  S. 
venue  in.  433. 

bringing  money  into  court  in.  6"72.  (/.) 
picas  in.  704. 
damages  in.  923,  4. 
costs  in.  Id.  1006\  1025. 
may  plead  general  issue.  704. 

bring  money  into  court.  67 1, 
information  against,  when  moved  for.   503,  4. 
evidence  of  examinations  before.  6'47. 
warrant  of.  Id. 
JUSTICIES;  73. 

attachment  on,  in  county  palatine,  not  within   stat.  51  Geo.  III.   c.  124. 

p.  112. 
JUSTIFICATION, 

in  case,  for  libel  or  words.  697' 
replevin.  See  tit.  Replevin, 
trespass.  See  tit.  Pleas  and  Pleading. 
matter  of,  must  be  pleaded  in  trespass.  704. 

K. 

KING; 

warrant  of,  for  sitting  of  judges  in  bank,  out  of  term.  37,  8.  Addend,  to 

p.  38. 
and  queen,  privileged  from  arrest.   192. 
servants  in  ordinary  to,  when  so  privileged.  Id.  193. 
not  allowed  to  be  bail.   247- 
4  Y  2 
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KING; 

writ  of  protection  by.  193. 
palaces  of,  how  far  privileged.  217- 
fines  to,  OB  original  writs:  101. 

deposit  to  answer.  226,  &c. 
indictments  or  informations : 
roll  of,  in  K.  B.  786. 
by  Stat.  28  Geo.  III.  c.  37.  §  24.  p.  923. 
for  contempt  by  defendant,  in  addressing  jury  on.  909- 
levari  facias  for.  1087,  8.  IO9O. 
application  of.  1088. 
forfeitures  to ; 

of  goods,  or  issues,  on  mesne  process.  IO6,  7- 
on  outlawry;   127. 

of  issues  ;  134,  5. 

levari  Jacias  for.  Id. 
lease  or  grant  of.  133. 
penalties  to ; 

relating  to  customs   and  excise,  lotteries,  and  stamp  duties,  how  re- 
covered. 563. 
compounding,  in  penal  action.   See  tit.  Compounding  penal  Action^ 
how  levied.  605.  1097- 
applied.  1088. 
taxes  to ; 

must  be  paid  to  collector,  under  execution,  &c.  1053.  1056. 
levari  Jacias  for  arrears  of.  1087,  8. 
costs  in  actions  relating  to.  1025,  6. 
seisin  of,  how  stated  in  pleading.  445.  {b.) 
debts  to ; 

of  record:  1089-  IO96. 
judgments.   Id. 
recognizances.  /(/. 
inquisitions  on  commissions.  Id. 
not  of  record  :  Id. 

bonds.  IO89.  1097. 
simple  contracts.  1089.  IO96,  7,  8. 
from  what  time  they  bind  the  lands : 

generally.   1089,  90.  IO96,  7-  1105,  6. 
on  judgments.   IO96,  7' 
recognizances.  Id. 
bonds.   1097. 

simple  contracts.  IO96,  7>  8. 
remedy  for  recovery  of ; 

by  action  of  debt.   IO92. 

commission,  and  inquisition  thereon.  Id.  1093.  1110. 
levari  facias.   1087,  8.  IO9O. 
extent.  See  tit.  Extent, 
scire  facias.  IO9O,  91,  2.  III6.  1140. 
priority  of  execution  for  ; 

as  to  lands.  1097,  8. 
goods;  1098,  &c. 

on  fieri  facias.  1101,2. 
debts.  1102. 
debtors  to ; 

privilege  of,  at  common  law.   193. 

by  Stat.  25  Edw.  III.  stat.  5.  c.  19.  Id. 
removal  of,  by  habeas  corpus.  289.  IO95. 
relief  of,  on  stat.  1  Geo.  IV,  c.  II9.  $  40.  p.  1113. 
assignment  of  debts  to.  1114,15. 
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KING, 

not  bound  by  stat.  29  Car.  II.  c.  3.  §  l6.  p.  1039.  1099. 
8  &  9  W.  III.  c.  11.  §  3.  p.  1145. 

4  Ann.  c.  l6.  §  4,  5.   p.  707-  1126. 

8  Ann.  c.  14.  §  1.  8.  p.  1033,  4.  1100. 

5  Geo.  II.  c.  30.  p.  203,  4.  1100. 
proceedings  foi- ; 

by  indictment.  See  tit.  Indictments. 

information  ;  See  tit.  Exchequer,  and  Informatioris. 

in  nature  of  quo  warranto.  See  tit.  Q,uo  warranto, 
mandamus.  See  tit.  JSlandamus. 
prohibition.  See  tit.  Prohibition. 
proceedings  by  ; 

to  repeal  letters  patent.   1139,  40.  1143,  4,  5. 
pleading  double  in.  707.  1126. 
proceedings  against; 

by  petition  of  right.  1120.  1123. 
monstrans  de  droit.  Id. 
traverse  of  office  ;  /(/.  1124. 

proceedings  on.  See  tit.  Extent. 
may  traverse  title,  or  maintain  inquisition,  on  extent.  1127- 
all  the  facts  pleaded.  Id. 
and  also  confess  and  avoid.  Id. 
maintain  all,  or  one  of  his  titles,  when  traversed.  Id. 
waive  replication,  or  demurrer.  Id. 

issue.  1128. 
demand  trial  at  bar:  8O7.  812.  1128. 

though  out  of  common  course.  808. 
try  his  cause,  in  what  county  he  pleases.  812.  1128. 
cannot  be  ruled  to  reply.  1126. 

compelled  to  proceed  to  trial.   1128. 
notice  of  trial  caimot  be  given  to.  /(/. 
not  subject  to  trial  by  proiiso.  Id. 
cannot  be  nonsuited.  917' 

compelled  to  join  in  demurrer  to  evidence.    1128,  9« 
does  not  in  general  pay,  or  receive  costs.  1130,  31. 
writ  of  error  against,  lies  not  in  Exchequer  Chamber.  1194<. 
^at  of  attorney-general  for.  1 196. 
'KING'S  BENCH; 

jurisdiction  of,  in  personal  actions.  34,  5. 
prosecution  in,  for  offences  committed  abroad.  864.  (a.) 
error  in,  on  judgment  of  same  court.   1 191- 
to,  from  other  courts.  1192. 
from,  to  Exchequer  Chamber.  1193,  4. 
House  of  Lords.  1193. 
KING'S  BENCH  PRISON; 
rules  of.  See  tit.  Rules. 

and  orders,  for  government  of.  46.  (a.)  376. 
turnkey  of,  not  allowed  to  be  bail.  24/. 

L. 

LABEL, 

on  process  in  Exchequer.  155. 
LACERAVIT.  1000. 
LANCASTER.  See  tit.  Counti/  Palatine. 
LANDLORD; 

justification  by,  under  rights  of  entry.  698,  Q. 

ejectment  by,  on  stat.  4  Geo.  II.  c.  28.  §  2.  p.  531,  2.  536.  538. 
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LANDLORD; 

ejectment  by,  on  stat,  1  Geo.  IV.  c,  87-  p.  400.  518,  1<).  523.  525.  541, 

2,  3.  yi8,  19,  20.  1025.  1149-  1208,  % 
appearance  in.  543.  548,  &c. 
claim  of,  for  rent,  under  execution ;   1053,  &c. 

how  enforced.  1055,  6. 
remedy  of,  by  distress,  in  case  of  bankruptcy.   1054,  5. 
LANDS, 

liable  to  king's  execution,  at  common  law.    1089.  1^96,  7-  1114. 
what  may,  or  may  not  be  taken,  on  extent.    IO96,  7. 
from  what  lime  bound.  Id. 
priority  of  execution  on.    1098. 

sale  of,  on  stat.  25  Geo.  III.  c.  35.  p.  IO9O.  III6,  17,  18. 
LAND  TAX, 

payment  of,  when  pleadable  in  bar  in  replevin,  and  when  not.  716. 
LAST  DAY,  of  Term.   See  tit.  Motions,  and  Rules, 
LATITAT  ;  See  tit.  Process. 
what.   143.  145. 

may  be  issued  in  first  instance.   IcL 

might  formerly  have  been  sued  out,  before  cause  of  action.   143.  356, 
cannot  now  be  issued,  for  a  debt  not  due.   144. 
need  not  be  sued  out,  against  casual  ejector,  in  ejectment.  544. 
lies  not  against  peers,  &c.  143. 

how  far  considered  as  commencement  of  suit.  24,  5.  144.  356\ 
by  whom  issued,  and  signed.    147. 
issuing  several  writs  of,  into  different  counties.   145, 
must  be  sealed.   147. 
common,  or  special.  Id.  148. 
direction  of.   149,  50. 

cannot  be  directed  to  %\\qv\^  o{  Middlesex.    145.  149.  l^S. 
teste  and  return  of.   150,  51. 

may  be  served  at  any  hour,  however  late,  at  night.   167,  8.  505. 
must  be  served  in  county,  to  sheriff  of  which  it  is  diiecled.   I68. 
LEASE, 

action  against  assignee  of.  7. 

of  king's  right  to  levy  profits,  on  outlawry.   135. 

or  demise,  how  stated  in  pleading:  445.  (6.) 

entry  under.  Id. 
of  tithes,  &c.  how  stated.  Id, 
in  ejectment.  See  tit.  Ejectment. 
at  rack  rent,  &c.  not  within  register  acts.  975. 
in  what  case  seizable  under  execution.    1010.  1042,  3.  1050. 
how  assigned  by  sheriff.  1042,  3. 
of  expelling  lessee.   1043. 
sale  of,  under  execution.  Id. 
may  be  extended  or  sold,  on  elegit.   1075. 

extent.   IO98,  9. 
LEASE  and  RELEASE, 

how  staled  in  pleading.  445.  {h.) 
LEGAL  PROCESS, 

justification  under.  Sec  tit.  Pleas  and  Pleading. 
LETTERS  PATENT;  See  tit.  Patent. 

matter  of  record.  850. 
LEVARI  FACIAS, 
what.   1087. 
for  king ;  Id. 

for  levying  fine,  or  debt  due  to  him.  Id. 
penalties.   Id.  IO90. 
arrears  of  taxes.   1087. 
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LEVARI  FACIAS, 
for  king ; 

for  levying  issues,  returned  on   special  capias  ntlagatum.    134,   5. 

1087,  8. 
extent.  1088.  Ill6. 
sheriff  not  entitled  to  poundage  on.   1084,  5.  1103. 

how  to  dispose  of  property  taken  under  it.   1088. 
for  subject;   1088. 

de  terris  et  cat  a  His :   1031. 

on  recognizances;    1088.  1135. 
against  bail.   1088.  1186. 
against  clerk,  on  statute  merchant.  Id. 
de  bonis  ecclesiasticis.  1063,  4.  1088,  9- 
et  catallis:  1089. 

in  county  court.  Id. 
LIABILITY  ASSUMPSIT.  2,  3. 
LIBELS, 

actions  for ; 

variances  between  declaration  and  evidence  in.  436,  7-  (*•) 
staying  proceedings  in.  569. 
changing  venue  in.  654. 
justifications  in.  6^7- 
evidence  in,  on  general  issue.  703. 
putting  off  trial  in.  831. 
verdict  and  judgment  in.  622.  952. 

costs  in.  996,  7.  c     ,   •    1 

abate  by  death  of  plaintiff,  after  interlocutory,  and  before  final  judg- 
ment.  1169. 
LIBERATE, 
writ  of ; 

what.   1136. 
proceedings  on.  Id. 
on  re-extent.    1137. 
poundage  on.   1138. 
LIBERTY,  or  FRANCHISE, 
bailiff  of.  214. 
arrest  in ;  215. 
on  extent.  1095. 
LIBERUM  TENEMENTUM, 
plea  of,  in  defendant.  698. 
third  person.  Id. 
need  not  be  signed,  or  filed.  724.  ^ 

may  be  given  in  evidence,  on  general  issue.  704. 

pleaded  with  not  guilty.  7O8. 
how  pleaded.  745,  6. 

new  assignment  and  evidence  on.  Id.  Addend,  to  p.  745. 
issue  on,  by  whom  made  up.  773^  4. 
LICENCE, 

plea  of.  699. 

must  be  pleaded  in  trespass.  704. 
costs  on  plea  of.  1001. 
LIEN, 

of  attornies  and  solicitors,  for  balance  of  their  bills ;  82,  3.  338,  9j  40, 

41.  1029. 
when  subject  to  equitable  claims  of  parties.  340.  1029. 
of  factor,  on  exent.   1099- 
LIFE  GUARDSMAN, 

place  of,  saleable  under  Lord's  act.  385. 
LIMITATION  of  ACTIONS, 
penal.  13,  14. 
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LIMITATION  of  ACTIONS, 
in  general.  14,  15. 
on  bill  payable  after  sight.   17- 
on  demand.  Id. 
Lords'  act.  15,  l6. 
in  action  by  or  against  executors  or  administrators.   17-  21.  23,  4,  5,  6. 

Addend,  to  p.  21,2. 
against  baron  and  feme,  &c.  21,  2.  Addend,  to  p.  21. 
on  joint  and  several  note,  or  bill.  22.  Addend,  id. 
in  debt  on  bond.   17,  &c. 

judgment.  18,  19- 
actions  for  breach  of  contract ; 

attended  with  special  damage.    17. 
when  once  barred.  24. 
wrongs.  1.9,  20. 
against  hundred,   14. 
ejectment.  519. 
quo  warranto.  7O8.  987. 
after  reversal  of  judgment,  by  error.   14. 
outlawry.  Id. 
arrest  of  judgment.  Id. 
exceptions  in  favour  of  infants,  &c.   \5. 

persons  beyond  sea.   Id. 
actions,  and  cases,  not  within  statute.  15,  &c. 
statute  of; 

plea  of:  6^6.699- 
how  pleaded.  \6. 
replication  to.  21.  Addend,  id. 
considered  as  a  plea  to  the  merits.  6l5. 
must  be  signed,  in  C.  P.   723. 
to  information  in  nature  of  quo  xoarranto.  708. 
in  error.   1232. 

presumption  of  payment,  when  not  pleaded  or  replied.   18. 
when  pleaded,  or  given  in  evidence.  700.  703. 
not  formerly  allowed,  after  general  issue  withdrawn,  in  C.  P.  726. 
what  will  take  case  out  of  it,  and  what  not.  21,  &c.  Addend,  to  p.  22,3. 
may  be  avoided  by  latitat,  or  capias  in  C.  P.   144.  152.  I61,  2. 
attachment  of  privilege,  how  replied  to,  in  K.  B.   161,  319. 

C.  P.  320. 
debt  barred  by,  cannot  be  set  off.  7l6j  ^7. 
LONDON, 

attornies  of  mayor's  court,  &c.  excepted  out  of  stat.  22  Geo.  II.  c.  46. 

p.  56. 
customs  and  bye-laws  in,  when  and  how  tried.  411,  12. 
trial  at  bar  in.  808. 
court  of  requests  for;  989>  &c. 
costs  on.  Id. 

distinctions  on.  990,  991,  2. 
error  from  courts  of.  1192. 
LONDON  DOCK  COMPANY, 
limitation  of  actions  against.    20. 
notice  of  action  to.  29. 
LONDON  GAZETTE, 

for  what  purpose  evidence.  852. 
LOPvD  of  MANOR, 

justification  by,  to  take  wreck.  698, 
LORDS.  See  tit.  House  of  Lords,  and  Peers. 
LORDS'  ACT;   228,  9-  379,  &c. 
construction  of.  379,  80,  81. 
to  what  prisoners  it  extends.  379,  80. 
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LORDS'  ACT  ; 

to  what  prisoners  it  does  not  extend.  380,  81. 

proceedings  under.  380,  tScc. 

note  tor  allowance  on  ;  385,  6,  7. 

by  several  plaintifls.   3S6. 

judge's  order  under,  final.  387.  olj. 

compulsive  clauses  in  :  387,  &c.  and  see  tit.  I'risoners. 
construction  of.  390,91. 
LOTTERY  ACT ; 

process  on.   149. 

affidavit  to  hold  to  bail  on.   186. 

actions,  &c.  for  penalties  on,  by  whom  brought.  568. 
LUNACY.  See  tit.  Insanity. 
LUNATICS, 

appearance  of.  88.  (t/.) 

affidavit  of,  dispensed  with.   601. 

W. 
MALFEAZANCE.  4,  5.  444,  5. 
MALICIOUS  ARREST, 
action  for;    173. 

lies  not  for  taking  defendant,  after  taking  his  bail  in  execution.  1187.  (<?•) 
evidence  in.  228.  734,  5. 
MALICIOUS  PROSECUTION, 
action  for; 

evidence  in :  647. 
against  justices.  924. 
variance  of,  from  declaration.  436,  7«  d-) 
MAN,  Isle  of.  179.  (^O 
MANCHESTER  ; 

court  of  requests  for.  402.  (/'.)  992. 
MANDAMUS;  823.959- 

to  deliver  up  court  rolls,  &c.  82. 

compel  sherift' to  enter  plaint  in  replevin.  4l6. 
magistrate  to  produce  depositions.  647. 
inferior  court  to  grant  new  trial.  936. 
inspect  court  rolls.  648. 

and  take  copies  of  corporation  books,  when  no  action  is  pending. 

649. 
examine  witnesses  in  India,  &c.  864. 
enforce  award  of  commissioners,  under  inclosure  act.  897- 
re-hear  appeal,  at  Quarter  Sessions,  refused.  930. 
an  action,  within  statute  43  Geo.  III.  c.  46.  §  5.  p.  1035. 
damages  in.  622.  984,  5. 
costs  in.  980.  984,  5,  6. 
MANDATE,  to  sheriff.   214.313. 

by  sheriff.  215.  310.  1 058. 
MANDAVI  BALLIVO, 

return  of.  310.  1058.  IO65.  IO68. 
MARINES,  arrest  of.  201. 
MARKET, 

justification  under  right  to  enter.  698. 
overt,  justification  under  sale  in.  706. 
MARRIAGE;  See  tit.  Feme  covert. 
promise  in  consideration  of.  3. 
when  a  revocation  of  warrant  of  attorney.  598. 

submission  to  arbitration.  877« 
tcire  facias  aiter.  II66,  7. 
MARSHAL,  of  King's  Bench ; 
oiice  of.  4.6. 
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MARSHAL,  of  King's  Bench  ; 
officers  appointed  by.  46. 
book  of.  2.92.  36'1.  368. 
acknowledgment  of.  368. 

list  by,  of  prisoners  siipersedeable,  &c.   371,  2. 

granting  rules,  to  prisoner  in  custody  for  contempt.  Addend,  to  p.  377« 
MASTER  of  KING'S  BENCH  Office.  39- 

COURT  of  PLEAS,  in  Exchequer.  52. 
MASTER'S  Allocatur.  See  tit.  Allocatur. 

Appointment.  See  tit.  Appoititvient. 
Report  on  interrogatories,  motion  for.  488.  493. 
Rules.  See  tit.  Rules. 
MAYHEM,  damages  for.   927- 
MAYOR'S  COURT  of  LONDON, 

notice  of  exception  to  bail,  entitled  in  by  mistake,  a  nulljty.  256. 
return  of  proceedings  in.  407.  (^0 

scire  facias  to  disprove  debt  in,  after  judgment  and  execution  on  foreign 

attachment.   1158.(^.) 
MELIUS  INQUIRENDUM.  134. 
MEMBERS  of  CONVOCATION, 

privilege  of,  from  arrest.   195. 
MEMBERS  of  the  HOUSE  of  COMMONS, 

how  sued  ;  25.  34.  86,  7-  97.  100.  112,  13,  &c.  143. 
in  courts  of  equity.    114.  (/>.) 
jointly  with  others.    115. 
praecipe  for  original  against,  in  case.  Id.  {I.) 
process  against,  by  original ;   ll6. 
form  of.   115.  {f.) 
teste  and  return.   Il6. 
how  served.  Id. 

on  statute  45  Geo.  HI.  c.  124.  §  3.  Id. 
how  it  differs  from  process  against  other  persons.   115.  (/) 
bill  against ; 

its  commencement.  434,  5. 

conclusion.    117.449. 
how  filed,  in  K.  B.   117- 
C.  P.   Td. 
Exchequer.   Id. 
process  thereon  :    Td.  J  IS. 
form  of.   118. 
teste  and  return.  Id. 
entry  of  bill  and  process  against.  118.  (i.) 
appearance  by  ;  11 8. 

with  whom  entered,  in  K.  B.  Id. 
C.  P.  Id. 
Exchequer.  Id. 
by  plaintiff',  according  to  statute  45  Geo.  III.  c.  124.  §  3.  Id. 
declaration  against ;  Id.  II9. 

beginning  of,  by  original.   118.  (J).) 
hill.  Id. 
cannot  cast  essoin.  I06. 
be  arrested.  195. 
bail.  247. 
attached,  for  non-payment  of  money.   195. 

non-performance  of  award.  888. 
taken  in  execution.  II9.  1065,  6. 
proceedings  against,  under  4  Geo.  III.  c.  33.  113,  &c.  p.  206. 

45  Geo.  III.  c.  124.  p.  114.  118. 
bond  given  by,  on  stat.  4  Geo.  Ill,  c.  33.  analogous  to  recognizance  of 

bail  in  error.  114. 
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MF.MRERS  of  the  HOUSE  of  COMMONS, 

bail  of,  dischargod.  2()j. 

iic'v  writ  of  execution  against,  after  discharge  bv  privilege.   lO/O,  71- 
MEMORANDUM  of  bill,  what.  775. 

reason  for,  an(i  difiVrent  kinds  of.  Id.  776. 
general,  to  what  time  it  relates  :  77^. 

how  controlled  or  rectified.   Id. 
special,  against  attornies.  322.  468.  776\ 

prisoners.  36 1. 
not  used  in  actions  by  original.  779- 
in  Exchequer.  780. 

of  time  of  filing,  and  receiving  copy  of  bill,  against  warden  of  Fleet  in  va- 
cation, for  escape.  323. 
or  minute  of  warrant.  See  tit.  Warrant. 
MEMORIAL,  of  Annuity.  553,  &c. 

on  Stat.  53  Cieo.  HE  c.  141.  p.  557.  Addtnd.  to  p.  557,  8. 
pleadings  respecting.  743. 
MESiNE  PROCESS, 

execution  of.  l63,  &c.  214,  &c. 
MESNE  PROFITS, 
action  for  ; 

discharge  of  insolvent,  on  stat.  53  Geo.  III.  c.  102.  no  bar  to.  394. 
proceedings  stayed  in  second  ejectment,  till  payment  of  costs  of.  582, 

3. 
aliter,  of  damages.  583.  («.) 

release  in,  by  nominal  plaintiff  in  ejectment,  a  contempt.  731,  2. 
damages  for,  in  ejectment,  on  stat.  1  Geo.  IV.  c.  !S7.  p.  9^^,  19- 
costs  in.  999. 
bail  in  error,  when  not  chargeable  for.   1208.  1212. 
MIDf^LESEX, 

bill  of.   See  tit.  Bill  of  Middlesex,  and  Process. 
county  court  of;  .992. 

costs  on  act  relating  to.  1025. 
MILITIA, 

attornies  how  far  e.xempted  from  serving  in.  77' 
MILLS,  demolishing;    122. 

limitation  of  actions  for.   14. 
MISBEHAVIOUR, 

of  party  or  jury,  ground  for  new  trial.  835.  937-  9^0. 
MISCONTINUANCE,  617. 

aided  by  statute  of  jeofails.  955,  6. 
MISCONVEYING  of  PROCESS, 
aided  by  statute  of  jeofails.    Id. 
MISDIRECTION.  See  tit.  Nero  Trials. 
MISERICORDIA, 

judgment  of,  in  penal  action,  not  erroneous;  976- 
nor  mistake  in,  of  plaintrff  for  defendant.  Id. 
want,  or  wrong  addition  of,  aided.  Id. 
MISFEAZANCE,  what.  4,  5.  444. 
actii)n  for;   8. 

declaration  in.  448. 
MISJOINDER, 
of  action  ; 

what,  and  how  taken  advantage  of.   9>  10,  11,  12,  13. 

not  cured  after  demurrer,  by  entering  nolle  prosequi.  7^^}  61. 

when  cured  by  verdict.  951. 

amendment  of  verdict.  Id. 
of  issue,  aided  by  32  Hen.  VHl.  c.  30.  p.  955,  6.    ' 
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MISNOMER, 

consequences  of; 

on  bailable  process.   146.  160.  301.  451,  2.  687,  8.  Addend,  to  p. 

146. 
process  not  bailable:   146.  243.  451,  2.  6S7,  8. 
distringas  ;   107. 

notice  on.   146.  l66,  7. 
putting  in,  and  justifying  bail.  253.  267-  410. 
jury  process.  958. 
in  real  actions.  755. 

fines  and  recoveries.    7^6.  758,  9. 
how  taken  advantage  of  :  687- 

by  application  to  set  aside  proceedings.  Id.  688. 
plea  in  abatement;   Id. 

mode  of  beginning,  and  concluding.  689,  90- 
must  state  defendant's  surname.   Id. 
amendment  after.  753. 
replication  to  plea  of,  that  defendant  is  called  as  well  by  one  name  as  an- 
other. 687.  («'•) 
how  cured ; 

by  altering  writ,  and  getting  it  resealed.   146.  153. 
amending  writ.  451. 
appearance.  243. 
declaration.  753. 
declaring  in  right  name,  in  C.  P.  243.  451,  2. 
statutes  of  jeofails.  9^^' 
no  ground  of  nonsuit,  at  trial.  452. 
not  material,  after  judgment.  243.  451,  2.  1064. 
of  parties,  in  writs  of  error.  1198. 
MISPLEADING, 

aided  by  statute  of  jeofails.  955. 
MISTRIAL, 

judgment  arrested  for.  957. 
MITTIMUS;  See  tit.  Certiorari. 

to  county  palatine.   657.  780.  840.  870. 
MIXED  ACTIONS  ;   1.  and  see  tit.  Actions. 
jurisdiction  over,  in  C.  P.   35. 
damages  in.  See  tit.  Damages. 
costs  in.  See  tit.  Costs. 
MODERATE  CORRECTION, 

pica  of.  698. 
MOLLITER  MANUS  IMPOSUIT, 

plea  of,  in  defence  of  real  property.  69S. 

personal  property.  Id. 
to  preserve  the  peace.   Id. 

prevent  damage.  Id. 
costs  on.  1000. 
MONEY, 

bringing  into  court; 
origin  of.  669. 
in  what  cases  allowed  : 

in  assu7npsit.  669,  Sec. 

case,  for  navigation  calls.  67O. 
covenant.  669- 
debt  on  bond.  587. 

for  rent.  669,  70- 
on  policy  of  assurance.  666.  67O.  676,  7» 
ill  actions  for  nou-residcnce.  67O. 
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MONEY, 

bringing  into  court; 

in  actions  by  executors  or  administrators.  67I. 
against  justices  of  peace.  Id.  67'2.  {/.) 

officers  of  excise,  or  customs.  671- 
after  verdict  in  trover,  to  abide  event  of  petition  to  Chancellor.  67^' 
in  what  cases  not  allowed  ; 

for  one  of  several  defendants.  Id. 
in  actions  for  general  damages.  67O,  71« 
dilapidations.  67O. 

freight  by  foreigner,  to  abids  event  of  cross  action. 

Id.  671. 
debt  for  penalty  of  charter-party.  672. 
when  defendant  demurs  to  one  count.  /(/. 
upon  several  counts,  or  breaches  :  671,  2. 

costs  on  taking  it  out.  672. 
under  statute  43  Geo.  HI.  c.  46.  §  2.  p.  226. 
proceedings  thereon.  Id.  227. 
effect  of,  on  same  statute,  §3.  p.  1021. 

in  London,  when  debt  was  originally  under  51.  P-O^. 
motion  for;   49 1,  2. 

when  and  how  made.  672. 
after  granting  new  trial.  Id. 
rule  for ; 

in  King's  Bench:   491. 

by  whom,  when,  and  how  drawn  up.  672. 
judge's  order  for,  in  vacation.  493.  51 6.  Id. 
commonly  drawn  up  with  costs.  673. 
exceptions  to  this  rule.  Id.  674. 
in  Common  Pleas:    490.  492. 

by  whom,  when,  and  how  drawn  up.  672. 
side-bar  rule,  under ^^re  pounds.  490.  672. 
how,  when  it  amounts  to,  or  exceeds  that  sum.  492.  672. 
judge's  order  for,  in  vacation.  493.  5l6.  672. 
in  what  cases  it  may  be  drawn   up  with  costs,  to  a  certain 

time  only.  673,  4. 
after  general  issue  pleaded.  725. 

issue  joined,  672.  (/.) 
service  of  copy  of.  674. 
on  plea  of  tender.  6II,  12.  672,  3. 

putting  off  trial.   831.  834. 
how  far  an  acknowledgment  of  right  of  action  ;  674,  5. 

in  trespass  against  justices,  &c.  675. 
an  admission  of  legal  demand  only.  Id. 

in  what  cases  an  admission  of  contract,  and  in  what  not;  676,  J. 
in  actions  on  policies  :  Id. 

when  several  breaches  are  assigned.  676. 
by  farmer  of  tithes,  on  stat.  2  &  3  Edw. 
VI.  c.  13.  p.  676. 
can  only  be  proved,  by  rule  for  bringing  it  in.  674. 
plaintiff  may  be  nonsuited  after.   675,  6.  S)\7' 
brought  into  court; 

to  whom,  and  how  paid,  in  K.  B.  672. 

c.  P.  Id.  673. 

receipt  for.  Id. 

cannot  be  recovered  back.  675. 

in  general  be  restored.  Id.  679- 
in  what  cases  it  may  be  paid  back.  Id. 
taking  out  of  court ; 

waiver  of  irregularity,  in  bringing  it  in,  67O. 
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MONEY, 

taking  out  of  court ; 

with  costs,  in  discharge  of  action.  6J7- 
proceedings  thereon.   Id.  678. 
Qu.  if  a  bar  to  new  action,  after  nonsuit.  678.  {d.) 
proceeding  in  action,  for  greater  sum  ;  678. 

consequences  of.  Id,  679. 
for  costs.  Id. 
foreign,  value  of,  how  ascertained.  6\6.  6l9« 
depositing  in  sheriff's  hands.  See  tit.  Deposit. 
in  defendant's  hands,  may  be  taken  in  execution.    1041. 
aliter,  of  money  in  the  hands  of  sheriff,  under  former  execution.  Id.  1042. 
taking  on  extent.    1102. 
MONSTRANS  DE  DROIT.  1120.  1123. 
MORTD'ANCESTOR, 

assize  of,  damages  in.  921. 
MORTGAGEE, 

of  estate  in  Ireland,  allowed  to  be  bail.   272. 

lease,  may  stay  proceedings    in   ejectment,  fur   non-payment   of  rent. 

590. 
ejectment  by,  staying  proceeding  in.   Id.  591. 
how  far  affected  by  judgments.  969.  972,  3,  4. 
MOTIONS, 
what.  484. 
in  King's  Bench  ; 

on  crown  side.  484. 

for  attachments  ;  Id.  485. 

how  entitled.  314,  15.  487.  499. 

when  moved  for  on  last  day  of  term.  309.  314.  4S6.  502. 
setting  aside  rule  to  return  writ.  307. 
notice  of;  497.  500. 

not  necessary  for  judgment  as  in  case  of  nonsuit.  497-  826. 
what  may  or  may  not  be  moved,  on   last  day  of  term.  309.  503,  4, 

5.  763.  864. 
in  Common  Pleas  ; 

no  crown  side.  484. 
for  attachments;  Id.  485,  6,  7.  504. 
how  entitled.  314,  15.  487-  499. 
justifying  bail  ;  264. 

on  their  own  motion.  273. 
judgment  as  in  case  of  nonsuit.  822,  &c.  826. 
notice  of;  303,  4.  497-  505.  508.  96O,  6I. 

necessary  for  judgment  as  in  case  of  nonsuit.  497-  826. 
what  may  or  may  not  be  moved,  on  last  day  of  tvvm.  4eS6. 

504.  960. 
in  Exchequer;   398,  9.  481.  484.  487-  ^>ife,  1359. 

on  extents.    1106.  1120,  21,  2. 
iu  King's  Bench,  and  Common  Pleas  ; 
when  action  is  depending  : 

on  behalf  of  plaintiff.  493,  4. 

defendant.  494,  5,  6. 
of  course,  requiring  only  counsel's  signature.  49I,  2.  819- 
when  no  action  is  depending: 

to  strike  attorney  off  roll,  for  misconduct.  84,  5.  552. 
at  his  own  instance.   85.  553. 
re-admit  attorney,  who  has  neglected   to  take  out  certificate, 

&c.  74,  5.  552,  3. 
has  been  struck  off  the  roll  at  his  own 
instance.  85. 
make  submission  to  arbitration  a  rule  of  court.  552,  3. 
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MOTIONS, 

in  King's  Bench,  and  Common  Pleas; 
when  no  action  is  depending  : 

to  set  aside  annuity.  552,  3,  &c. 
affidavit  in  support  of.  497>  &c.  and  sec  tit.  Affidavits. 
attendance  of  attornies  on.  81,2. 

cannot  be  made  by  a  different  attorney,  without  order  for  changing 

former  one.  Addend,  to  p.  89- 
for  rules  ;  See  tit.  Rules. 

course  observed  in  hearing.  512,  13. 
what  counsel  are  heard  on.  513,  14. 
for  concilium;  491,  2.  794.  79<J,  7- 

argument  of  causes  on  :  509,  10-  797',  8. 
when  and  how  brought  on.    Id.  1234,  5. 
what  Counsel  are  heard  on.  513,  14. 
moving  for.  514. 
for  costs,  on  court  of  conscience  acts.  995,  6. 
in  arrest  of  judgment.  935.  9^J0,  6l. 
when  appointed  for  particular  days.  509,  10. 

to  come  on  peremptorily.  488.  511. 
costs  on.  508,  9.  555. 
and  rules,  in  ejectment ;  See  tit.  Ejectme7it. 

on  behalf  of  lessor  of  plaintifl':  518.  551,  2. 

for  judgment  against  casual  ejector.  518,  19. 

537,  8. 
tenant,  &c.  518.  552. 
MUTINY  ACTS.  200,  201,  2.  857.  1025,  6. 
MUTUAL  ACCOUNTS, 

will  tai<e  case  out  of  statute  of  limitations.  22. 
MUTUAL  CREDIT.  719- 
MUTUAL  DEBTS  ;   See  tit.  Set  off. 

arrest  for  balance  of.   173. 
MUTUAL  PROMISES;  3.440. 
actions  on.  3. 


NAVIGABLE  RIVERS, 

action  against  hundred,  for  destroying  works  on.   121,  2. 
NAVIGATION  CALLS, 

money  may  be  brought  into  court,  in  action  for.  670. 
NAVY  OFFICE, 

books  of.  852. 
NECESSITY, 
way  of.  6'98. 

justification  by  inevitable.  G99- 
NE  EXEAT  REGNO, 

application  for,  no  ground  for  discharging  defendant.   \76. 
NEGLIGENCE, 

actions  for:  5.  444. 

variance  between  declaration  and  evidence  in.  436,  7-  (*•) 
NE  RECIPIATUR.  818.  870,  71. 
NE  UNQUES  EXECUTOR,  &c.  697- 

plea  of,  not  formerly  signed,  in  C.  P.   725. 
NEW  ASSIGNMENT  ;   See  tit.  Pleas  and  Pleading. 
judgment  for  not  pleading  to.  609,  10. 
plea  of  not  guilty  to  ; 

need  not  be  signed,  or  filed.  724. 
issue  on,  by  whom  made  up.  773,  4. 
costs  on;  1002. 

on  judgment  by  default  on.  IOO9,  10. 
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NEW  TRIALS, 

origin  and  necessity  of.  035,  6. 
in  what  cases  granted ;  Id.  937,  &c» 
in  ejectment.  Q36. 
after  trial  at  bar.  810.  936. 
nonsuit ;  9^6. 

for  detect  in  bill  of  particulars.  644. 
concurring  verdicts.  936. 
contrary  verdicts.  Id. 
bill  of  exceptions.  912.  944. 
special  case,  defectively  stated.  931. 
for  not  drawing  up  special  case.  Addend,  to  p.  930' 
in  inferior  court.  936,  7- 
grounds  of  moving  for  ; 

want  of  due  notice  of  trial.  937' 

proper  jury.  Id.  9^8. 
variance  between  issue  or  paper  book,  and  record  of  nisi  prius.  9^7' 
misbehaviour  of  prevailing  party,  towards  jury  or  witnesses.  Id. 
absence  of  attornics,  or  witnesses.  Id. 

distributing  hand  bills,  reflecting  on  plaintiff's  character.  937- 
discovery  of  material  evidence,  after  trial,  &c.   Id.  938. 
conviction  of  witnesses  for  ]jerjury.  938. 
misdirection  of  judge.  Id.  939- 
rejecting  witnesses.  Id. 

admitting  or  refusing  evidence,  contrary  to  law.  645.  939' 
error  or  mistake  of  jury.  939- 
misbehaviour  of  jury.  940. 
in  penal,  hard,  or  trifling  action  :  941. 

after  point  reserved.  931.  935.  941. 
when  defence  is  unconscionable.  941.     » 
excessive  damages.  940. 
smallness  of  damages.  /<i.  941. 
when  granted  on  terms.  941. 
cannot  be  had,  for  disallowing  challenge.  9^6.  937. 

trying  cause  out  of  its  turn.  872,  3.  938. 
in  civil  cases,  for  one  of  several  defendants.  941. 
part  of  cause  of  action.  Id. 
on  the  whole,  or  part  of  record.  Id.  942. 
in  criminal  cases  ;  401.  942,  3. 
after  acquittal.  942. 

conviction.  Id.  943. 
motion  for,  when  and  how  made,  in  K.  B.  935.  943. 

C.  P.  Id.  944. 
not  allowed,  after  fonr  days,  though   by  consent  of  parties. 

943.  (e.) 
moving  in  arrest  of  judgment.  944. 
on  feigned  issue,  directed  by  Chancellor.  Id. 
on  extents.  1 129. 
affidavit  in  support  of  ;  945. 
when  made.  Id. 
after  death  of  chief-justice.  Id. 
judge's  report  on.  Id. 
rules  for  ;  511. 

to  shew  cause.   945. 

what  counsel  are  heard  on.   513.  {b.) 

absolute.  948. 

proceedings  on,  in  K.  B,  945.  948,  9. 

C.  P.  949. 

when  set  down  in  peremptory  paper,  in  C.  P.  511,  12. 
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NEW  TRIALS, 

rules  for ; 

shewing  cause  against,  no  breach  of  injunction,  in  Excliequer.  465,  6". 
bringing  money  into  court  after.  672. 
costs  on.  See  tit.  Costs. 
NIENT  DEDIRE.  655.  780. 
NIL  CAPIAT,  judgment  of; 

when  given  on  demurrer.  799- 
NIL  DEBET, 

plea  of;  695.  701.  (/.) 

what  may  be  given  in  evidence  on,  and  what  not.  701. 
a  nullity,  in  assumpsit.  483.  6 10. 
aliter,  in  debt  on  judgment.  6l0. 
in  debt  on  bond,  bad  on  general  demurrer.  701.  (f.) 
NIL  DIGIT,  judgment  by.   See  tit.  Judgments. 
NIL  I-IABUIT  in  Tenementis,  plea  of.  700. 
NISI  PRIIJS, 

authorities  for  trials  at.  38. 

clause  of,  injury  process.  See  tit.  Jurj/  process.  , 

order  of.  See  tit.  /Irhitration. 

record  of,  what.   867,  &c.  and  see  tit.  Record  of  Nisi  Prius. 
contents  of:  777-  867. 
placita.  867. 
jurata.  Id. 
sciendum.  Id. 
in  King's  Bench  : 

by  whom,  and  how  made  up.  Id.  868. 
sealing  and  passing;  79'^-  868,  9- 
in  London  and  Middlesex.  868. 
at  the  assizes.  Id. 
rescaling.  Id. 
in  Common  Pleas  :   867. 

by  whom,  and  how  made  up.  868,  9. 
signing  and  sealing.  Id. 

not  to  be  signed,  till  issue  entered.  79'2-  869. 
cause  may  be  set  down  for  trial,  before  it  is  brought  in.  87O. 

cannot  be  entered  for  trial  at  assizes,  after  regular  time.  872. 
withdrawing.  904. 
on  new  trial,  in  K.  B.  948,  9. 

c.  P.  949. 

amendment  of.  769,  70. 
evidence  of  commencement  of  action.  336. 
trial  of  cause.  977- 
day  of  trial.  869.  977- 
not  evidence  of  verdict.  977- 
in  error.  1224. 
trials  at.  See  tit.  Trials. 

evidence  at,  must  be  confined  to  strict  legal  rights.  731. 
NOLLE  PROSEQUI;  6I8.  730.  753. 
what.  735. 

on  plea  of  coverture,  &c.  Id. 

of  the  whole,  or  part  of  cause  of  action.  630.  735,  6.  1010. 
where  there  is  a  demurrer  to  part,  and  issue  to  other  part:  6I8.  736. 

when  to  be  entered.  6 18. 
in  actions  against  several  defendants.  736,  7.  927. 
costs  on.  736,  7.  1018. 
NON  ASSUlMPSlT, 
plea  of;  695. 

what  may  be  given  in  evidence  on.  699,  700. 
or  may  not  be  pleaded  with.  707?  8. 
4  Z 
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NON  ASSUMPSIT, 
plea  of; 

in  debt,  a  nullity.  483.  6lO. 
infra  sex  annos,  plea  of,  must  be  signed,  in  C.  P.  725, 
NON  CEPIT, 

pica  of.  697' 
NON  COMPOS  MENTIS.  See  tit.  Insanity. 
NON  DAMNIFICATUS,  plea  of.  702. 
NON  DETINET, 

plea  of ;  697.  700. 

what  may  be  given  in  evidence  on.  700.  701-. 
NON  DIMISIT,  plea  of.  701. 
NON  EST  FACTUM, 
plea  of;  695- 

cannot  be  pleaded  with  a  tender,  or  other  inconsistent  plea.  TOT')  S* 
what  may  be  given  in  evidence  on  ; 

in  covenant.  700. 

debt  on  bond,  or  other  specialty.  701,  2. 
special,  may  be  delivered.   724. 
need  not  be  signed.  Id. 
notice  of  set  off  cannot  be  given  with.  72(>. 
suggestion  of  breaches  after.  633,  4.  741. 
evidence  on.  701.  («.) 
issue  on,  by  whom  made  up.  773?  4. 
assessing  damages  on.  922. 
NON  EST  INVENTUS, 

return  of;  309.  1068.  1147. 
when  good  to  ca.  sa.    1147. 
NON-FEAZANCE, 
what.  4.  444. 
action  for :   4. 

declaration  in.  448. 

not  within  statute  7  Jnc.  I.  c.  5.  p.  1025.  (c.) 
NON  INFREGIT  CONVENTIONEM, 

a  bad  plea.  7C0. 
NONJOINDER, 

of  necessary  party,  plea  of  in  abatement.  687. 
NON  MOLESTANDO, 

writ  of,  when  granted.   136. 
NON  OBSTANTE  VEREDICTO.  See  tit.  Judgments. 
NON  OMITTAS.  See  tit.  Capias  ad  satisfaciendum,  Fieri  Facias,  and  Process. 
NON-PERFORMANCE, 

of  condition  precedent,  plea  of.  695. 
NON  PROS, 

judgment  of; 

for  not  adjourning  essoin.    105,  6.  464,  5. 

on  removal  by  certiorari,  or  habeas  corpus.  413,  14. 

pone,  or  recordari,  &c.  419- 
for  not  declaring  ;   l6l.  462,  &c. 

in  K.  B.  by  original.  422,  3. 

h\\\.  421,  2,  3.  462. 
C.  P.   422,  3.  425,  6. 
after  reversal  of  outlawry.  424. 
in  joint  action,  463,  4.  730. 
pending  injunction.  464,  5. 
after  payment  of  debt  and  costs.  464. 
cannot  be  signed  before  appearance.  463. 
must  be  signed  within  a  year  after  return  of  writ.  /d. 
with  whom,  and  how  signed,  in  K.  B.  462. 

C.  1'.  Id. 
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KON  PROS, 

judgment  of; 

lor  not  declaring  ; 

regular  or  irregular.  463,  4. 
pleading  in  bar  in  replevin.  724. 
replying,  &c.  729,  30.  748,  9-  Addend,  to  p.  748. 

by  one   of  two  defendants  in  trespass,  who  pleaded  sepa- 
rately. 730. 
entering  issue;  785.  821,  2. 

by  one  of  two  defendants  in  trespass,  who  pleaded  sepa- 
rately. 785. 
certifying  record.   1217' 
alleging  diminution.   1224. 
assigning  errors :   1225. 

entry  of.  1233. 
proceeding  after  original  sued  out.   1229. 
form  of.  962. 

in  second  ejectment,  not  allowed,  for  non-payment  of  costs  of  former 

one.  583. 
costs  on  ;  419.  464.  1013.  1015.  1017,  18,  19- 

how  recovered  in  Exchequer.   1028. 
motion  to  set  aside.  494. 
arrest  after.   174,  5. 
NON-RESIDENCE, 

statutes  relating  to.   569.  {k.) 
actions  for; 

notice  of.  30. 

venue  in,  where  laid.  Addend,  to  p.  432. 
staying  proceedings  in.  569-  Id.  (Jc.) 
security  for  costs  in.  57^. 
bringing  money  into  court  in.  67O. 
double  costs  in,  for  defendant.   1025. 
execution  in.    IO66. 
NONSUIT, 

origin  and  history  of,  917,  18.  920. 
for  what  causes  :  Id. 

defect  of  evidence  in  a  particular  county.  917- 
objections  appearing  on  record.  Id. 
after  bringing  money  into  court.  675,  6.  ^\7 • 
Qii.  if  a  bar  to  new  action.  67S.  (r/.) 
plea  of  tender,  not  allowed.  9^7 • 
judgment  on  demurrer  for  defendant.  Id. 
on  trial  by  proviso.   822.  9 1 8. 
point  of  law.  917. 
question  of  fact.  Id. 
point  reserved.  931.  935. 
not  allowed,  for  non-joinder  of  parties.  8. 

when  objection  is  over-ruled,  without  reserving  point.  935. 
advantage  of.  917- 

can  only  be  at  the  instance  of  defendant.  Id.  9I8. 
in  undefended  cause  ;  9I8. 

with  liberty  for  plaintiti'  to  move  to  enter  verdict.  Id. 
amendmeni  alter.   754. 
action  against  several  defendants.  QIJ. 
scire  facias.  Id. 

ejectment,  for  not  confessing  lease,  &c.  918. 
against  several  defendants.   Id. 
on  Stat.  1  Geo.  IV.  c.  87.  §  2.  Id.  919. 
on  ?re/c/j  judicature  act.   1004,  5. 
extents.  1123.  1128. 

4  z  2 
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NONSUIT, 

damages  on,  in  replevin.  920. 

not  allowed  in  ejectment,  for  not  confessing  lease,  &c.  on  stat.  1  Goo.  IV, 

c.  87.  p.  918,  19- 
rule  for  judgment,  not  necessary  on.  934. 
motion  tor,  after  point  reserved.  935. 
second  arrest  after.   175. 
new  trial  after.  936.  939- 

death  of  party  after,  not  within  statute  17  Car.  II.  c.  8.  p.  966. 
judgments  on  ;  See  tit.  Judgments. 

as  in  case  of.  Same  title, 
staying  proceedings  on  judgment  of,  pending  error.  SlU.  1202. 
costs  on:   1014.  IOI7,  18. 

prisoner  in  execution  for,  entitled  to  be  discharged,  under  48  Geo.  III. 

c.  123.  p.  392. 
NON  SUM  INFORMATUS, 

judgment  by.  See  tit.  Judgments. 
NON  TENURE,  plea  of.  698.  1182. 
NOT  GUILTY, 

plea  of,  in  assumpsit.  61O.  (k.) 
debt  on  statute.  6 10. 
case,  697. 
trespass.  Id. 
ejectment.  547.  551. 
what  may  be  given  in  evidence  on.  704,  &c. 
NOTICE, 

for  completing  cause  of  action.  26. 
of  action ;  Id. 

to  justices  :  27,  8. 

when  necessary,  and  when  not.  Id.  Addend,  to  p.  27. 
must  state  process  intended  to  be  sued  out.  27. 
need  not  specify  form  of  action.  Id. 
cause  of  action,  how  stated  in.  27,  8. 
indorsement  on.  Id. 
attorney  giving  it,  how  described.  Id. 
officers  of  customs  or  excise  :  28,  9. 

when  served.  iQ. 
West  India  dock  company.  Id. 
London  dock  company.   Id. 
clerk  to  two  public  bodies.  31. 

toll-gate  keeper,  bad  for  uncertainty.   Addend,  to  p.  31, 
on  slat.  43  Geo.  III.  c.  99.  §  70,  &c.  30. 
when  not  necessary.  Id. 
57  Geo.  III.  c.  99.  §  40.  Id. 
separate,  sufficient  to  found  joint  action.  30. 
not  deemed  a  commencement  of  suit.  603. 
to  attornies,  when  and  how  served.  QT ,  8.  505,  6. 
agents,  when  given.  92,  3. 

landlord,  of  service  of  declaration  in  ejectment.  548. 
for  admitting,  or  re-admitting,  attorney.  64,  5.  74,  5.  85. 
to  commissioners  of  stamp  duties.  75. 
by  attorney,  not  to  pay  money  to  his  client.  339. 
on  summons  or  attachment,  and  distringas,  by  original.   110,  11. 
copy  of  capias  ; 
when  necessary.   I66,  7. 
need  only  be  on  copy,  and  not  on  writ.   I66. 
its  direction.   146.  166. 
form  ;    166. 

in  K.  B.  or  C.  P.  166,  7. 
want  of.  167. 
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NOTICE, 

on  copy  of  capias  ; 

mistake  in,  how  taken  advantage  of.   167.  169. 
irregularity  in.  See  tit.  Irregularity. 
Lord's  act ;  See  tit.  Lord's  act. 
service  of.  391. 
of  bail.  See  tit.  Bail. 
render.  29]. 
declaration ;  459,  &c, 

when  and  how  served.  459,  ^0.  46l,  2. 
cannot  be  given,  when  writ  served,  in  K.  B.  459. 
aliter,  in  C.  P.  Id. 
in  Exchequer.  46'0. 
before  essoin  day,  a  nullity,  459. 
form  of,  461. 

need  not,  it  seems,  be  dated,  in  K.  B.  Id. 
sticking  up  in  office,  in  C.  P.  Id. 
in  bailable  actions,  in  C.  P.  Id.  462. 
plea;  348,  9-  729- 

cannot  be  served  on  Sunday.  2l6. 
to  plead  ;  322,  3.  456.  472.  479,  80. 
after  four  terms.  474. 

necessary,  on  declaration  de  bene  esse.  479- 

need  not  be  indorsed  on,  or  given  at  time  of  declaration.  472.  479» 

80. 
what  sufficient,  in  C.  P.  479,  80. 
in  ejectinent,  on  vacant  possession,  in  K.  B.  525.  533. 
to  appear  to  declaration  in  ejectment;  519.  523,  4.  and  see  tit.  Eject- 
ment. 
on  Stat.  1  Geo.  IV.  c.  87.  $  1.  p.  519.  523.  525.  541. 
amendment  of.   522. 
to  compute  principal  and  interest,  on  bill  of  exchange  ;  619,  20. 
need  not  be  given,  in  K.  B.  620, 

of  prothonotary's  appointment,  must  be  given,  in  C.  P.  Id, 
to  produce  deeds,  &c. ;  853,  4,  5. 

general  object  and  eft'oct  of.  853. 
when  necessary,  and  when  not.  Id. 
lo  whom  given.  Id. 
title  of.  Id. 
service  of.  Id.  854. 

regular  time  of  calling  for  their  production.  854, 
when  deeds,  &c,  are  produced  on ;  Id. 
if  not  used.  Id. 

proving  execution  of  deeds,  &c.  Id. 
when  not  produced  ;   Id. 
proof  of  notice.  Id. 

deeds,  &c,  being  in  possession  of  the  other  party.  Id. 
secondary  evidence  of  their  contents.  853,  4. 
to  produce  inquisition,  on  moving  in  arrest  ol"  judgment,  in  C.  P,  g60. 
of  bill  filed  against  attorney,  in  C.  P.   324. 

writ  of  error,  &c,  for  detaining  prisoners  in  custody  of  marshal.  371,  2. 
prisoner's  intention  to  take  benefit  of  insolvent  act,  will  prevent  his  dis- 
charge. ^75. 
petitioning,  &c,  on  Lord's  act,  3S2,  3,  388,9- 
motion,  303.  497-  500.  826.  833.  96O.  1242. 
irregularity  in  process.  563,  4. 

computing  principal  and  interest,  unnecessary,  in  K.  B.  620. 
attending  by  counsel,  on  execution  of  inquiry.  628. 
set  off.  Sec  tit.  Set  off. 
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NOTICE, 

of  intention  to  dispute  petitioning  creditor's  debt,  &c. ;  721,  2,  3. 
when  given.  722. 
how  served.  Id. 
evidence  on.  Id.  723. 
costs  on.  722. 
rule,  on  pleading  double.  709- 
striking  out  rejoinder,  &c.  783.  (g.) 
trial ;  See  tit.  Trials. 

want  of,  ground  for  new  trial.  937* 
inquiry.   See  tit.  Inquiry. 

rent  in  arrear,  on  stat.  8  Anne,  c.  14,  ^  1.  p.  1055. 
executing  elegit,  unnecessary.   1076- 
judgments,  what,  and  when  material.  9^8.  ^7^. 

will  affect  purchasers  in  equity,  though  not  registered.  975- 
but  docketing  does  not  amount  to  constructive  notice.  Id, 
scire  facias,  to  defendant,  in  C.  P.    1157. 

bail.  1176,  7. 
allowance  of  writ  of  error.   1200,  1201. 
how  given,  in  E.xchequer.  505. 
when  necessary  to  be  shewn  in  pleading.  442. 
NOVEL  DISSEISIN, 

assize  of,  damages  in.  921. 
NULLA  BONA, 

return  of;   1053. 

proceedings  on,   106I,  2. 
NULTI EL  RECORD, 

plea  of ;   636,7-^93.  1158.  1182.  1184. 
how  concluded.  800. 
what  may  be  given  in  evidence  on.  702. 
must  be  delivered.  724. 
need  not  be  signed,  in  K.  B.  Id. 

C.  P.  725. 
amendments  allowed  after.  753. 
replication  of,  to  plea  of  privilege.  67.  685. 

judgment,  or  recognizance.  740. 
how  concluded.  800,  801. 

need    not   have  Serjeant's  hand,  in  C.  P.  725.  748. 

801. 
issue  of;  773.  800. 

by  whom  made  up.  773. 
how  concluded.  782. 
triable.  801.  977, 
proceedings  on  ; 
in  King's  Bench  : 

when  record  is  oi same  court:  800,  801. 

notice  or  rule  to  produce  record.  Id. 
on  replication  of  nul  tiel  record,  concluding  with  a  verifi- 
cation. 801,  2. 
when  record  is  of  a  different  court :   804. 

certiorari  and  nnttimus.  Id. 
reference  to  master,  to  compute  principal  and  interest  on 

bill  of  exchange.  620. 
in  Common  Pleas  : 

when  plaintff  avers  existence  of  record  :   802. 

continuance  of  notice  to  produce  record.  Id, 
defe7idant  avers  it :  Id. 

by  original.  Id. 

bill  against  attorney.  Id. 
notice  of  niquiry  on.  626. 
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NULTIEL  RECORD, 
issue  of; 

proceedings  on  ; 
in  Common  Pleas : 

rule  for  judgment ; 

peremptory.  803. 
7nsi  causa  ;  802,  3. 
on  proceedings  by  original.  802. 
bilf.  Id. 
^'n«/ judgment.  803,  4. 
not  necessary,  on  interloaitory  judgment.  Id. 

805. 
how  drawn  up.  802. 
judgment  on.  See  tit.  Judgments. 

difference  on,  between  discontinuance,  and  reversal  of  judgment.  803. 
NUNC  PRO  TUNC.  See  tit.  Affidavits,  Judgments,  and  Pleas  and  Pleading. 
NUISANCE, 

action  for  ;  4. 

of  a  local  nature.  429. 
declaration  in.  446,  7. 
venue  in.  434. 
justification  under  right  of  entry  to  abate.  699- 

O. 

OATHS, 

on  admission  of  attornies.  66. 

of  allegiance,  &c.  may  be  taken  before  a  single  judge.  Id.  (b.) 
OBLIGATIONS, 
to  king  ;   1089. 

proceedings  on.   1091,  2. 
from  what  time  lands  are  bound  on.  1097- 
OBSTRUCTIONS, 

justification  under  right  of  entry  to  remove.  6Q9- 
OFFICE  COPIES, 

of  records,  &c.  851. 

depositions  in  Chancery,  when  evidence.  Id. 
OFFICERS, 

justifications  by,  or  in  aid  of,  under  legal  process.   699- 
of  the  army,  half-pay  of,  not  assignable.  385. 
of  King's   Bench  ; 
judges.  36,  &c. 
on  crown  side : 

clerk  of  the  crown,  or  coroner.  39- 
secondary,  and  clerk  in  court.  Id. 
clerk  of  the  rules.  Id. 
examiner.  Id. 
calendar  keeper.  Id. 
clerk  of  the  grand  juries.  Id. 
on  plea  side: 

prothonotary,  or  chief  clerk.  Id. 
master  or  secondary,  and  assistant.  Id. 
clerk  of  the  rules.  Id. 
papers.  Id. 
declarations.  Id. 

common  bails,  posteas,  and  estreats.  Id. 
dockets,  commitments,  and  satisfactions.  Id. 
signer  of  writs.  Id. 

bills  of  Middlesex.  40. 
custos  brevitim.  39,  40. 
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OFFICERS, 

of  King's  Bench  ; 
on  plea  side : 

filacers ;  39. 

duty  of,  in  signing  writs.  Id. 
exigenter.  Id. 
clcrii  of  the  outlawries.   Jd. 

inner  and  upper  treasury.  40. 
outer  treasury.  Id. 
errors.  Id. 
bag  bearer.  Id. 
clerks  of  nisi  prius.  Id. 
chief  usher  and  crier.  46. 
d'jputy  ushers,  and  criers.  Id. 
judges'  clerks.  40.  45. 
of  King's  Bench  prison  : 
marshal.  46. 
deputy  marshal.  Id. 
chaplain.  Id. 
clerk  of  the  papers.  Id. 

day  rules.  Id. 
turnkeys.  Id. 
tipstaffs.   Id. 
of  Common  Pleas ; 
judges.  36,  &c. 

prothonotaries.  40,  41.  786,  Sec. 
secondaries.  40,  41,  2. 
custos  breviutn.  46,  7. 
filacers.  40.  43.  787. 
clerk  of  exigents.  40.  43. 
supersedeas's.  40. 
outlawries.  Id.  43,  4. 
reversal  of  outlawries.  44. 
juries.  40.  44. 

warrants,  enrolments,  and  estreats.  40.  66y  7.  7BQ.  868. 
essoins.  40.  44.  788,  9,  90, 
recoveries.  786. 
king's  silver.  Id. 
dockets.  40.  44,  5.  9^Z9. 
judgments.  40.  43.  932.  965. 
treasury.  40.  45. 
errors.  Id.  46. 
chief  proclamator.  46-  7- 
keeper  of  Westminster  hall.  47- 
criers.  Id. 
court-keeper.  Id. 
porter.  Id, 
of  Fleet  prison ; 
warden  :  Id. 

proceedings  against,  on  stat.  59  Geo.  111.  c.  64.  p.  325. 
clerk  of  papers.  47. 

rules.  Id. 
tipstaffs.  Id. 
of  King's  Bench,  and  Common  Pleas; 
sealer  of  writs  :  46,  7,  8. 
duty  of.  47,  8. 
Exchequer  of  Pleas  ; 
barons.  36,  ike. 
clerk  of  the  pleas.  52. 
deputy,  or  master.  Id. 
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OFFICERS, 

of  Exchequer  of  Picas  ; 

sworn  clerks,  or  attornios.  52. 
side  clerks.  Id. 
sealer  of  writs.  Id, 
of  all  the  courts  : 

sheriffs.  Id.  53. 
at  nisi  prius : 

clerk  of  nisi  prius.  53. 
associate,  and  marshal.  Id. 
crier,  and  train-bearer.  Id. 
of  circuits: 

clerk  of  assize.  Id. 

associate.  Id. 

clerk  of  arraigns.  Id. 

indictments.  Id. 
judge's  marshal.  Id. 
crier,  clerk,  steward,  and  tipstaff.   Id. 
fees  of.  See  tit.  Fees. 
lien  of,  for  their  costs.  338.  (k.) 
duty  of,  on  trials  at  bar.  810. 

complaint  against,  examinable  by  judges,  in  C.  P.  52. 
for  filing  affidavits  in  Chancery,  &c.  of  execution  of  articles  of  clerkship. 

58.   Id.{d.) 
of  customs,  and  excise.  See  tit.  Customs  and  Excise. 
OFFICES, 

attornies  exempt  from.  77. 

disturbance  of.  44.7.  (ft.) 

when  saleable,  under  Lord's  act.  385. 

corporate,  stat.  9  Ann.  c.  20.  confined  to.  708,  9-  986- 

for  the  king ; 

different  kinds  of,   1103.  (//.) 
traverse  of:    1120.  1122,  3. 
proceedings  on.   1123,  &c. 
ORDER  of  JUDGE  ;  See  tit.  Judges  Order. 

for  time  to  plead,  must  be  drawn  up  and  served.  477. 
ORDER  of  NISI  PRIUS  ;  See  tit.  Arbitration. 

motion  to  make  it  a  rule  of  court,  in  K.  B.  492.  552,  3. 
rule  for,  in  C.  P.  493.  553. 

by  consent  of  defendant's  counsel  and  attorney,  without  a 
particular  authority.  873,  4. 
amendment  of.  S74. 
ORIGINAL  WRIT,  34,  5.  86. 
in  King's  Bench  ; 

jurisdiction  of  court  by.  34. 
what:  97. 

special.  98. 
when  it  lies.  97. 

in  what  cases  necessary.  Id.  100.  128. 
benefit  of  proceeding  by.  97,  8.  1194. 
for  commencing,  or  removing  actions.  99- 
testatum  capias,  good  commencement  of  action  by.  25. 
de  cursu,  or  viagistralia.  Id. 
proEcipe,  or  si  tefecerit  sccurum.   Id.  756. 
costs  on.  98. 
in  Common  Pleas ; 

jurisdiction  of  court  by.  35. 
special.  86.  99,  100.  128. 
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ORIGINAL  WRIT, 
in  Common  Pleas ; 
common  : 

quare  clausumf regit ; 
history  of.  99,  100. 
issues  out  of  Chancery.  803. 

cannot  be  connected  with  another,  to  avoid  statute  of  limita- 
tions. 25. 
outlawry  on.    128.  139. 
chancellor's  common  law  authority  in  issuing.  99'  {/•) 
cannot  be  issued  into  county  palatine.   100.  125. 
by  whom  issued.   100. 
when  and  how  sued  out.   Id.  101. 
form  of.  ^^. 
direction.   101. 
teste  and  return.  Id.  102,  3. 
amendment  of.   105.  769. 
declaration  by  ;  See  tit.  Declaration. 
in  ejectment :   520. 

commencement  of.  Id. 
venue  in.  434. 

need  not  repeat  original.  435. 
oyer  of,  cannot  be  demanded.  Id.  (e.)  637. 
against  prisoner  in  Fleet.   87-  36 1. 

should  be  shewn,  on  tendering  declaration,  on  habeas  corpus.  409. 
issues  by  :  See  tit.  Issues. 

award  of  venire  facias  on.  779- 
want  of,  aided  by  defendant's  undertaking  not  to  assign  it.    100,  101.  657. 
verdict.   104.  954.  1229- 
error,  after  judgment  by  default,  &c. :   104.  1226,  7.  1229. 
how  assigned.    1227- 
confession  of.   1229- 
suing  out,  after  error  brought.  Id. 
certiorari  for.    1227,  ^c. 
proceedings  thereon.    1228.  1232. 
OVERSEERS  ;  See  tit.  Churchvcurdens  and  Overseers. 
actions  by,  on  bastardy  bonds.  J .  {k.) 
attornies  not  liable  to  be  chosen.  77- 
service  of  declaration  in  ejectment  on.  528. 
inquiry  of  damages,  in  actions  against.  623. 
OUTLAWRY, 

in  civil  actions,  what.   127- 
in  separate,  or  joint  action.  Id.  374.  425. 
on  po7ie,  or  recordari,  &ic.   418. 
forfeiture  upon  ;  127- 

in  criminal  cases.  141. 
waiver  of  women.  127-  131. 
upon  mesne  process.   128. 

final  process.  Id. 
in  C.  P.  on  common  or  special  original.  Id. 
lies  not,  in  Exchequer.  Id. 
writ  of  exigi  facias  ;  Id.  129.  Addend,  to  p.  129. 

with  whom  deposited,  when  returned,  in  K.  B.   130. 

C.  P.  Id. 
allocatur  exigent.   128,  9- 
proclamation;   129,30. 

teste  and  return  of.  130.. 
bberifi's  return  to.  Id.  Addend,  id. 
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OUTLAWRY,  S 

writ  of  proclamation  ; 

with  whom  filed,  in  K.  B.   130. 
C.  P.  Id. 

foreign  proclamation.  Id. 
proceedings  on  exigent: 
arrest.  Id. 

voluntary  appearance.   Id. 
bail.  Id.  131. 
supersedeas.  Id. 
judgment  of,  or  waiver.    131. 
charging  defendant  in  execution  on.  36y. 
capias  utlagatum  ;   131. 

cannot  be  sued  out  after  death  of  parties,  in  C.  P.   Id. 
general ;   Id. 

form  of.   Id.  132. 
proceedings  on;   Id.  133. 
against  bankrupt.   133. 
bail.   132,  3. 
bail-bond.   133. 
special;   131. 

form  of.    133,  4. 
proceedings  on :    134. 
inquisition.  Id. 
return.  Id. 

transcript  into  Exchequer.  Id. 
venditioni  exponas.  Id. 
scire  facias.  Id. 
levari  facias.  Id.  135. 
bill  of  discovery,  &c.   135. 
poundage  on.   1084. 
prisoner  in  custody  on,  not  discharged  by  bankruptcy.    133. 
how  to  obtain  satisfaction  from  outlaw's  j)roperty.    135. 
of  reversing  it,  by  writ  of  error,  or  motion  :    136,  7 . 
on  motion,  for  error  in  fact.  136. 

want  of  proper  addition.   137. 
appearance.    136,  1 .  Addend,  to  p.  137. 
bail.  See  tit.  Bail. 
in  joint  action.   136.  139.473. 
in  Common  Pleas;   139,  40. 

after  death,  or  marriage  of  plaintiff.   139. 
entry  of  reversal.    140. 
costs  ;   Id. 

for  not  declaring  after  reversal  of,  in  C.  P.  425. 
restitution.  141. 

limitation  of  actions,  after  reversal.  14. 
determines  by  death.    141. 

of  one  defendant,  effect  of,  after  death  of  another.  II69. 
how  reversed,  on  death.   141. 
pleading  death,  &c.  in  Exchequer.  Id. 
judgment  thereon.  Id. 
\\r\l  of  amoveas  man  us.  Id.  142. 
declaration  after.   126,  7.  137.  (e.)  424,  5. 
plea  of,  in  abatement.   6S5,  694. 
bar.  696. 
after  last  continuance.   9OO.  902,  3. 
after  judgment.   IO68. 

in  civil  suit,  considered  as  an  execution,  within  stat.  8  Ann.  c.  14.  p.  1054. 
landlord's  remedy  after  distress,  and  outlawry  reversed.  /(/. 
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OXFORD, 

claim  of  conusance,  by  university  of,  682.  684. 
OYER, 

of  deeds,  &c.  in  what  cases  demandablc ;   446.  (c.) 

by  defendant.  635. 
plaintiff.  Id. 
by  and  of  whom  demanded.  Id. 
cannot  be  dispensed  with  by  court.  636. 
when  necessary  to  be  demanded  during  same  term.  Id, 
what  must  be  delivered  under  it.   635. 
articles,  referred  to  in  bond,  not  demandable.  635. 
records  :  636,  7-  800. 
original  writs.  435.  637. 
mesne  process.   125,  6. 
demand  of,  at  what  time  to  be  made:  446.  (c.)  468.  637. 
insisting  upon.   63". 
contesting.  Id. 
no  settled  time  for  plaintiff  to  give  it,  in  K.  B.  Id.  638. 
time  for  giving  it,  in  C.  P.  637-  (»<•) 

party,  of  whom  demanded,  must  carry  deed,  &c.  to  his  adversary.  635. 
in  what  time  it  must  be  given  by  defendant.  638. 
judgment  for  not  giving  it.  Id. 

setting  forth  the  whole  deed,  &c.  6ll,  12.  638. 
what  use  may  be  marie  of  it  in  pleading.  446.  (c.)  638. 
time  to  plead  or  reply  after.  475.  638. 
inserting  deed  on,  in  plea.  638. 
praying  it  may  be  enrolled,  in  replication.  Id. 
OYER  and  TERMINER, 

commission  of.  38. 

P. 

PALACE, 

royal,  privilege  of.   217- 
PALACE  COURT, 

procedendo  awarded,  in  action  on  bail  bond  in.  411. 
PAPER  BOOK  ;  See  tit.  Issues. 

when  delivered  to  judges,  in  K.  B.  510.  79^,  7. 

C.  P.  511. 
in  error.   1234. 
PAPER  DAYS;  509,  10. 

argument  of  causes  on.  Id. 
PARISH  ;  436,  7- 

when  not  necessary  to  be  stated  in  declaration.  Id. 
description  of.  437. 
registers  of  christenings,  &c.  852. 
indentures,  books  for.  Id. 
PARISH  BOOKS, 
inspecting;  647. 

rule  for,  absolute  in  first  instance.  Id. 
officers,  costs  in  actions  against.  See  tit.  Costs. 
PARK-KEEPER, 

justification  by.  698. 
PARLIAMENT, 

writ  of  error  in  ;  97.  1192,  3,  4,  5. 

formerly  abated,  by  prorogation  or  dissolution  of.  1220. 
PAROL  DEMURRER.  685.  697.  1174.  1233. 
PARTICULARS, 

of  residences  and  additions  of  parties,  calling  for,  578.  686.  Addend,  to 

p.  57s. 
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PARTICULARS, 

of  plaintiff's  demand  ;  642,  &c. 

in  what  cases  demandabie  :    642. 

in  assvmpsit^  or  debt  for  goods  sold,  c^c.  Id. 
of  objections  to  abstract.  Id. 
debt  on  bond,  for  performance  of  covenants,  &c.  643. 
when  there  is  a  general  form  of  declaring.  /(/. 
in  ejectment.  552.  643. 
in  what  cases  not  demandabie  : 

in  special  assumpsits,  &.c.  643. 
actions  for  wrongs.  Id. 
summons  for ;  642. 

when  taken  out.  /(/. 

before  appearance.  Id.  Addend,  id. 

after  previous  order  for  time  to  plead,  &c.  477-  644. 

order  on  :  642. 

how  far  a  stay  of  proceedings.  Id. 

defendant  must  undertake  by,  to  plead  issuably.  Id. 

make  some  admission,  in  favour  of  plaintiff. 

Id. 
forms  of,  referred  to.  Id.  {d.) 
how  given.  644,  5. 

sufficient,   if  they  convey  the  requisite  information,  though  inaccu- 
rately drawn  up.   644. 
must  not  be  merely  an  echo  of  counts  in  declaration.  645. 
erroneous  date  in,  will  not  vitiate.  Id. 
evidence  on.  644,  5,  6. 
time  to  plead,  after  delivery  of,  in  K.  B.  474,  5.  643. 

C.  P.  Id. 
in  Exchequer.  643. 
of  defendant's  set  off:  Id.  644. 

summons  and  order  for.  /(/. 
form  and  effect  of.  644.  ib.) 
consequence  of  not  delivering.  646. 
summons  and  order  for  further  particulars.  477.  563.  642.  644. 
to  amend  particulars  :  644. 
costs  on.  644,  5. 
effect  of,  at  trial.  645,  6. 

no  ground  for  striking  out  inapplicable  counts.  668. 
PARTITION, 

amendment  in,  of  declaration,  and  sheriff's  return.  755. 
PARTNERS, 

affidavit  of  debt  by.   189. 
distraining  effects  of.   IO9. 
actions  by  or  against ;  6,  7« 
pleas  in.  686,  7- 
set  off  in,  when  allowed.  717» 
executions  against.    1046,  7 • 
signing  note,  on  Lords'  act.  386. 
attornies,  liability  of,  to  penalties.   7"^' 
execution  of  warrant  of  attorney,  by  one  of  several.  594. 
PASTURE, 

justification  under  rights  of  common  of.  698. 
PATENT, 

action  for  infringing;  653,  4. 
venue  in.  Id. 

evidence  in.  Addend,  to  p.  662. 
scire  facias  for  repealing:  1139,  40.  1142,  &c.  and  see  tit.  Scire  Facias, 
venue  cannot  be  changed  in.  654. 
costs  in.   1145. 
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PAUPERS, 
what.  93. 

when  and  how  admitted  to  sue  in  forma  pauperis.  Id. 
effect  ot  such  admission.  Id.  p*. 
opinion  of  counsel,  or  certificate,  necessary.  94. 
not  liable  to  costs.  Id. 
may  receive  them.  Id. 
how  answerable  for  delay.  Id. 
staying  proceedings,  in  ejectment  by.   Id, 
not  allowed  to  defend  'wxfurmd  pauperis.  93. 

entitled  to  issue  money.  784. 
may  have  trials  at  bar.  808. 

must  pay  costs,  for  not  proceeding  to  trial,  in  C.  P.  8I9. 
aliter,  until  dispaupered,  in  K.  B.  94.  81 9. 
PAYMENT, 

wtien  presumed,  in  debt  on  bond,  or  judgment.   17,  IS,  19. 
to  attorney  or  agent,  when  payment  to  principal.  93- 
of  debt,  after  action  brought.  677.  (/.) 
money  into  court.  See  tit.  Monei/. 
sixpences  on  Lords'  act.  386,  7- 
plea  of,  in  debt  on  bond.   17,  IS.  702. 

by  heir  or  devisee.  6^7 • 
when  pleaded,  or  given  in  evidence.  6^(),  700.  702.  1182. 
without  acquittance,  how  pleaded  at  common  law.  951. 
PEACE, 

commission  of.  38. 
PEERS, 

how  proceeded  against ;  25.  34.  86.  97-  100.  109-  112,  113,  kc.  143. 
jointly  with  others.   136. 
under  stat.  4  Geo.  III.  c.  33.  p.  113,  Ike. 

45  Geo.  III.  c.  124.  p.  114.  118. 
Irish,  proceedings  against  by  bill,  in  C.  P.    115. 
praecipe  for  original  against,  in  case.  Id.  (/.) 
process  against,  by  original;   II6. 

how  it  differs  from  process  against  other  persons.   115.  {f.^ 
form  of  summons  on.  1 16. 
motion  to  set  aside,  when  made.   115.  143. 
cannot  cast  essoin.   106. 
privilege  of,  from  arrest ;   194. 

Scotch  and  Irish  Peers.  Id. 
note  of  appearance  for.    1 18.  (/).) 
beginning  of  declaration  against,  by  original.  Id. 
cannot  be  bail.  247-  269. 

attached,  for  non-payment  of  money.   194. 

non-performance  of  award.  888. 
taken  in  execution.   II9.  1065,  6. 
liable  to  attachment,  for  contempt  of  process.    194.  "857. 
bail  of,  discharged.  293. 
PENAL  ACTIONS, 

limitation  of.   13,  14. 

against  attornies,  &c.  for  practising  without  certificate.  72,  3. 

when  brought  in  the  superior  courts.  5G6,  7,  8. 

at  the  assizes,  &c.  Id. 
process  in,  need  not  state  the  character  in  which  plaintiff  sues.  146.. 
declaring  by  the  bye  in,  in  C.  P.  427. 
venue  in.  431,  2.  Addend,  to  p.  432. 
arrest  in.  172. 

may  be  commenced  by  latitat.  144. 
prosecution  by  collusion,  consequence  of.  603. 
compounding.  Sec  tit.  Cotupuufiding  Penal  Actiofis. 
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PENAL  ACTIONS, 

sta^'ing  proceedings  in,  on  payment  of  penalty.  586. 
on  Stat.  21  Jac.  I.  c.  4.  p.  o67,  8. 

other  statutes.  568,  &c. 
till  security  be  given  for  costs.  579>  80.  81. 
discovery  of  plaintitl's  place  of  abode  in.  579. 
entitling  plea  in.  6lO, 
changing  venue  in.  654. 
double  pleas  not  allowed  in.  707. 
amendments  in,  at  common  law.  755.  7^7,  8. 
by  statute.  769.  959. 

adding  continuances.  733. 
of  judgments.  97^. 
not  within  16  &  17  Car.  II.  c.  8.  p.  1208. 

Lords'  act.   380. 
issue  money  in.  784. 

judgment  as  in  case  of  nonsuit  in.  826,  7»  8. 
trial  of,  when  it  cannot  be  put  off.  832.  {h.) 
notice  to  produce  deeds,  &c.  on  whom  served.  853,  4. 
evidence  in,  after  removal  on  stat.  38  Geo.  III.  c.  52.  p.  781. 
variance  between  declaration  and  evidence  in,  when  not  material.  436,  7« 

damages  in,  not  recoverable  by  common  inJormer.  449-  920. 
remittitur  of.  97b. 
judgment  reversed  for.   1237. 
posteas  in.  932.  (f/.) 
judgments  iu  ;  97iS. 

as  in  case  of  nonsuit.  823.  827,  8. 
costs  in.  See  tit.  Custn. 
within  Stat.  32  Hen.  VIII.  c.  30.   p.  959. 

error  lies  in  Exchequer  Chamber,   when    part  of  penalty  is  given  to  the 

king.  1194, 
PENALTIES, 

for  practising  as  altornies,  without  being   admitted.  55,  6.  Addend,  to  p. 

56. 
against  attornies,  &c.  for  practising  without  certificate.  72,  3. 
relating  to  customs  and  excise,  lotteries,  and  stamp  duties,  how  recovered. 

508. 
on  game  laws,  &c.  distress  for.  572.  (c.) 
for  non-residence.   See  tit.  Non-Residence. 
difference  between,  and  stipulated  damages.   173.  {!'.) 
arrest  not  allowed  for.   173.  184,  5. 
when  considered  as  the  debt  at  law.   173.  586. 
staying  proceedings,  in  actions  for.  567,  <^c. 

on  payment  of.  586. 
pleas  in  debt  for.  701. 
cannot  be  set  off.  716. 

damages  and  costs,  in  actions  against  justices,  for  levying.  924.  IOO6. 
execution  when  not  allowed  for.   1035.  l]6o. 

of  forfeited  recognizances  of  bail  to  attachments,   not  applicable  to  pay- 
ment of  debt  and  costs.    1088. 
PEREMPTORY  DAYS.  511,  12. 

PAPER,  in  K.  B.  511. 
C.  P.  512. 
UNDERTAKING.  See  tit.  Judgments  as  iu  case  of  Non- 
suit. 
PERFORMANCE, 
plea  of.  69^- 

when  pleaded,  or  given  in  evidence,  699i  700. 
replication  to  plea  of.  7^0.  742. 
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PERJURY;  173. 

by  bail.  276.  279- 

bill  of  indictment  for,  no  ground  for  staying  proceedings.  5/2.  938. 
conviction  of,  ground  for  new  trial.  938. 
PER  MINAS, 

must  be  pleaded,  in  debt  on  bond.  702. 
plea  of,  not  formerly  signed,  in  C.  P.  725. 
PERSON, 

pleas  in  abatement  to.  See  tit.  Fleas  and  Pleading. 
PETITION, 

of  right,  to  king.   1120.1123. 
to  court ; 

for  day  rules.  234.  376,  7,  8.  514. 

relief  against  extortion  of  gaolers,  &c.  231,  2.  514. 
on  Lords'  act.  378,  9.  382.  514,  15. 
judge  at  chambers; 

for  paupers.  93.  514,  15. 
infants.  Q5.  514,  15. 
master  of  rolls  ; 

for  original  writ.   104,  5,  515.  1229. 
amending  original.  105.515. 
lords  of  treasury  ; 

for  money  levied  on  capias  utlagatum.  135.  515. 
attorney  general  ; 

for  allowance  of  writ  of  error.  515.  11 96. 
House  of  Lords ; 

to  return  certiorari  by  a  short  day.   1228. 
have  cause  appointed  for  a  short  day     1235. 
PETITIONING  CREDITOR  ;  See  tit.  Bankrupt. 

costs  of.  331,  2. 
PETTY  BAG  OFFICE, 

clerks  of,  excepted  out  of  slat.  22  Geo.  II.  c.  46.  p.  56. 
PETTY  OFFICERS, 

in  navy,  what.  201.  {b.) 
PEWS.  See  tit.  Seats  in  Churches. 
PLACITA  ;  867.  1230.  1234,  5. 

in  K.  B.  791.  867.  948.  1230. 
C.P.  791.  867.  949- 
Exchequer;  780.  791.  S69. 
Chamber.  1234,  5. 
PLAINT, 

levied  in  inferior  court,  before  cause  of  action,  no  ground  of  error.  87. 
in  trespass  ;    144. 

proceedings  on.   Jd.  145. 
in  replevin.  417. 
PLEA  ROLL;  4>l.{b.)787. 

various  significations  <>(.  7S6.  {b.) 
entries  on  ;  See  tit.  Rolls. 

of  continuances.  732,  3. 
amendment  of.  764. 

by.  769,  70. 
filing,  to  move  for  a  suggestion,  Sec.  496. 
when  brought  in.  788,  9,  90. 
PLEAS  and  PLEADING, 
general  order  of.  680. 
time  for  pleading; 

upon  attachment  of  privilege.  321. 

bill  against  atlornies,  &c.  323.  -469. 

prisoners,  in  custody  of  marshal.  363.  469. 
sheriff,  (Sec.  348. 
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PLEAS  and  PLEADING, 
time  for  pleading; 

upon  certiorari,  or  habeas  corpus.  413,  14.  AGQ.  473. 
pone,  or  rccordari,  &c.  419- 
original  writ,  or  bill  of  Middlesex,  &c. : 
formerly.   469. 
at  this  day  ; 

when  plaintiff  declares  absolutely.  470. 

de  bene  esse.  456,  7«  470,  7L 
how  reckoned.  470.  Id.  {h.) 
in  Common  Pleas  :  471,  2,  3. 

when  declaration  is  filed  on  essoin  day.  472. 

after  essoin,  on  or  before  appearance  day. 

Id. 
after  appearance  day.  Id. 
de  bene  esse.  471,  2. 
days  are  reckoned  exclusively.  Id. 
in  Exchequer.  437,  8.  473,  4. 
after  imparlance.  472. 

four  terms.  See  tit.  Term's  Notice. 

changing  venue.  474. 

demanding  oyer,  in  K.  B.  Id.  638. 

c.  P.  474. 

delivering  bill  of  particulars,  in  K,  B.  475.  643. 

C.  P.  Id, 

giving  security  for  costs,  in  C.  P.  475. 
amending  declaration,  in  K.  B.  Id.  763. 

c.  P.  475. 

judgment  of  resfondeat  ouster.  694. 
to  the  jurisdiction.   69I. 
in  abatement.  Id. 

pleas  in  bar  cannot  be  pleaded  before  bail  perfected.  47 1, 

612.691,  2. 
may  be  delivered  at  any  time  before  judgment.  6l3» 
cannot  be  delivered  after  ten  o'clock   at  night.  505 » 

724. 
further  time  to  plead;  475,  6. 
motion  for.  Id.  495. 
how  reckoned.  476,  7- 
month  what.  Id. 
to  the  jurisdiction  ;  680. 

In  local  actions.  Id. 
ejectment.  Id.  681. 
transitory  actions.  681. 
when  to  be  pleaded.  468,  9.  69I. 
mode  of  concluding.  69O. 

must  be  pleaded  in  person,  and  with  only  half  defence.  6S9. 
in  abatement; 

to  the  person  of  plaintiff.  6S0.  6S5. 

defendant.  468.  646.  6S0.  685,  6,  7- 
count.  6S0.  687. 
writ ;  Jd.  694. 

form  of.  451,  2.  680.  687-  69O. 
action  of.  6S0.  689. 
for  matter  apparent.  687. 
extrinsic.  Id. 
variance  between  writ  and  count.  Id. 
mistatement  in  traverse  in,  cause  of  special  demurrer.  69O. 
not  amendable.  /(/. 

5  A 


1430  INDEX. 

PLEAS  and  PLEADING, 
in  abatement ; 

in  scire  facias.  1174.  1181,  &:c. 

general  requisites  of.  689- 

may  be  pleaded  by  attorney.  Id. 

beginning  and  conclusion  of.  Id.  69O. 

cannot  be  pleaded,  before  declaration  or  appearance.  691. 

until  defendant  has  put  in  bail.  47 1.  692.  Jd" 

dend.  id. 
after  full  defence.  689- 

staying  proceedings  on  bail-bond.  305. 
when  to  be  pleaded  :  468,  9-  69 1. 
before  imparlance.  Id. 

bail  perfected.  69 1. 
must  be  verified  by  affidavit.   692,  3. 
signed  and  filed,  in  K.  B.  Id. 
filed  or  delivered,  in  C.  P.   Id. 
calling  for  residences  and  additions  of  parties.  578. 
replying  or  demurring  to.  G^'i. 
withdrawing  demurrer  to.  69O. 
judgments  on.  See  tit.  Judgments. 

writ  may  be  abated  in  part,  and  stand  good  for  remainder.  G^i. 
time  to  plead,  after  judgment  oi  respondeat  ointer.  693,  4. 
in  what  cases  a  second  plea  in  abatement  is  allowed.  Id. 
in  bar,  what.  695. 
in  denial ; 

of  the  whole  cause  of  action.  Id. 
part  of  it.  Id.  701. 
in  confession  and  avoidance  ; 

by  matter  precedent.  6^5. 
subsequent.  Id. 
by  way  of  estoppel.   137.695. 
to  extents.  959.  1124,  5,  6. 
what  is  aided,  or  waived  by.  78,  9-  104. 
in  actions  on  bail-bonds.  305. 
general  issue,  what.  695. 
in  assumpsit.  Id. 
covenant.  Id.  720. 
debt  on  simple  contract.  695. 
specialty.  Id. 
record.  Id. 
scire  facias.  Id. 
case.  697- 
detinue.  Id. 
replevin.  Id. 
trespass  vi  et  armis.  Id. 
when  proper  to  be  pleaded.  699,  &c. 
what  may  be  given  in  evidence  on  ; 
in  assumpsit.  699- 
covenant.  700. 
debt  on  simple  contract.  Id. 

bond,  or  other  specialty.  Id.  701,  2. 
record.  702. 
case.  Id.  7 03. 
detinue.  704. 
trespass  to  persons.  Id. 

personal  property.  Id. 
real  property.  Id. 
against  justices,  &c.  Id.  705. 
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PLEAS  and  PLEADING, 
in  bar ; 

general  issue : 

pleas  amounting  to  :  705. 
of  colour ; 

implied.  Id. 
express.  Id.  7^6- 
cngrossing.  723. 
delivering,  or  entering,  in  K.  B.  Id.  724. 

filing,  in  C.  P.  724. 
may  be  filed  with  clerk  of  judgments,  in  K.  B.  6l3.  (g.) 
when  delivered,  must  be  drawn  up  at  length,  in  C.  P.  724,  5. 
need  not  be  signed.  724. 
waiving.  725. 

withdrawing,  to  plead  it  de  novo,  with  notice  of  set  off,  &c.  495. 
"  672.  720.  722.  725. 

and  pleading  specially,  in  K.  B.  725. 

c.  P.  726. 

statute  of  limitations,  in  C.  P.  for- 
merly refused.  477-  726. 

special  pleas, 

in  actions  upon  contracts; 
between  the  parties  : 
in  avoidance.  6^5. 
performance ;  Id. 

excuse  of.  Id. 
discharge.  Id.  696. 
by  executors  and  administrators.  6^7. 
heirs  and  devisees.   Id. 
in  actions  for  zvrongs  ; 

in  justification,  or  excuse:  Id.  698. 

in  case,  for  libels,  or  words.  6'97.  703. 
trover.  703. 

replevin.  See  tit.  Replevin. 
trespass  to  persons.  698. 

personal  property ; 

for  taking  cattle,  or  goods.  Id. 
killing  dogs.   Id. 
cutting  ropes.  Id. 
real  property.   Id. 
generally  ; 
in  justification,  or  excuse.  Id.  699' 
discharge.  699- 
when  necessary; 
in  assumpsit.  700. 
covenant.  Id. 

debt  on  simple  contract.  Id. 
for  rent.  Id. 
qui  tarn.  Id.  701. 
for  a  penalty.  7OI. 

on  bond,  or  other  specialty.  700,  7OI,  2. 
record.  702. 
trover.  703. 
action  for  words.  Id. 
libel.  Id. 

escape.  701.  703,  4. 
detinue.  704. 

trespass.  Id.  705.  ^ 

sham,  subtle,  and  ensnaring  pleas  discountenanced.  010,  u, 

5  a2 
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PLEAS  and  PLEADING, 
in  bar; 

in  King's  Bench  ; 
signing  :  724. 

origin  and  reason  of.  Id.  (//.) 
filing  or  delivering.  Id. 
what  must  be  delivered.  Id. 
striking  out,  and  giving  general  issue  :  725,  6. 

motion  for.  726. 
rule  to  abide  by.  49  L  726,  7. 
in  Common  Pleas ; 

delivering  or  filing.  724,  5. 
signing.  725. 

waiving,  or  withdrawing.  726,^7- 
rule  to  abide  by,  not  used.   491.  (/.)  727- 
single  or  double : 

at  common  law.  706. 
by  Stat.  4  Jtw.  c.  l6.  Id. 
determinations  upon  this  statute.  707* 
in  quo  warranto.  708,  9- 

what  pleas  may  or  may  not  be  pleaded  together,  in  general.  707' 

in  C.  P.  Jrf.  708, 
motion  for  leave  to  plead  several  matters ; 
in  King's  Bench.  709. 
Common  Pleas :  Id. 
when  made.   710. 
rule  to  plead  several  matters  ; 
in  King's  Bench.  709. 

Common  Pleas  ;  494.  709- 

when  drawn  up  of  course,  on  a  Serjeant's  hand.  709- 
nisi :  Id. 

service  of.  7 10. 
making  absolute.  Id, 
absolute :  Id. 

copy  of,  annexed  to  pica.  Id. 
erroneously  entitled.  Addend,  to  p.  710. 
judge's  order  for,  in  vacation.  7 10. 
all  double  pleas  must  be  filcd^  in  K.  B.  724. 

signed,  in  C.  P.  725. 
consequences  of  pleading  double,  without  leave  of  court.  710. 
its  not  appearing  that  leave  was  obtained.  Id. 
costs  on  double  pleading.  710,  &c. 
in  general,  their  qualities  and  conditions.  453,  4.  7i3>  14. 
general  pleading,  in  what  cases  allowed.  714. 
mode  of  pleading  seisin  of  king.  445.  (6.) 
corporation.  Id. 
setting  out  deeds,  &c.  on  oyer.  446.  (c.)  61I,  12.  6^^^. 
conclusions  of.  714,  15. 

when  defendant  must  plead  issuably.  477,  8,  9-  610,  11.  6l4.  642 
what  are  issuable.  477,  8.  6IO,  11. 
when  delivered.  505. 
to  whom.  93-  («•) 

in  what  attorney's  name.  Id.  6 13.  725, 
searching  for,  in  K.  B.  609. 

C.  P.  Id. 
adding  ;  495.  726,  7- 

or  withdrawing,  rule  for.  495. 
abiding  by.  726,  7. 
striking  out.  Id. 
amending.  Sec  tit.  Amendments. 
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PLEAS  and  PLEADING, 

in  bar ; 

setting  aside.  469.  479.  6II,  12.  691,2,  3.  730,  31. 
replications, 

in  denial;  730.  737,  8. 

of  the  whole  pica.  737,  8.  74L 
part  of  it;  Id. 

with  a  traverse  :   Id. 

what,  and  when  necessary.  738,  9' 
rules  respecting  it.  Id. 
added,  after  verdict.  9^6. 
in  confession  and  avoidance  ;  739- 
by  matter  precedent.  Id. 
subsequent.  Id. 
by  way  of  estoppel.  79-  730.  739. 
on  extents.   1126,  7> 
qualities  of.  740. 
must  not  be  double.  Id. 

may  contain  several  distinct  answers,  to  different  parts  of  plea.  Id. 
with  a  protestando.  See  tit.  Protest  undo. 
must  be  consistent  with  declaration.  743. 
departure,  what.  Id. 

instances  of;  Id.  744. 

as  to  lime  and  place.  7^4. 
how  taken  advantage  of.  Id. 
by  way  of  new  assignment  : 

general  nature  of.  745. 
as  to  time.  Id. 

place.  Id.  746,  7.  Addend,  to  p.  745. 
other  circumstances.  746. 
when  proper,  and  when  not.  746,  7- 
must  be  certain.  747. 
pleas  to.  Id. 

mode  of  concluding.  748. 
conclusions  of.  741.  747,  8. 
demand  of,  when  necessary.  730. 
when  delivered  or  filed,  in  K.  B.  748. 
C.  P.  Id. 
signed.  Id. 
waiving,  on  extents.   1127,  8. 
rejoinders,  sur-rejoinders,  rebutters,  sur-rebuttcrs,  &c.   748,  9« 
when  signed,  in  C.  P.  Id. 
deliverino;  or  filing.  Id. 
on  extents.  1 127- 
rejoining  gratis.  478. 
demand  of  sur-rejoinder,  &c.  749- 
amendment  of  pleas,  replications,  &c.  7^5,  6.  903. 
plea  or  replication  bad  in  part,  is  bad  in  toto.  750. 
of  nul  fiel  record,  how  concluded:    800. 
replication  to.  Id. 
replication  of  iiul  iiel  record,  how  concluded  :  Id.  801. 

rejoinder  to.  801. 
pleas  puis  darrein  contimiance  ; 
what.    899. 

when,  and  in  what  cases,  pleadable.  877-  899,  900,  901,  2. 

1184,  5. 
in  whatnot.  900,  901. 

when  pleadable  in  bank,  or  at  nisi  prius.  901. 
tuinc  pro  tunc.  Id. 
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PLEAS  and  PLEADING, 
puis  darrein  continuance ; 
in  abatpment;  902. 
peremptory.  Id. 
conclusion  of.  Id. 
after  bringing  money  into  court,  675,  6. 
in  bar;  902. 

form  of,  at  the  assizes.  Id. 
conclusion  of.  Id. 
waiver  of  former  bar.  Id. 
must  be  certain.  Id. 
how  restrained.  903. 
proceedings  on.  Id. 
other  pleas  pleadable  at  nisi  prius.  902,  3. 
pleadings  cannot  be  objected  to,  on  demurrer  to  evidence.  914. 
what  defects  in  pleadings  are  aided  after  verdict,  at  common  law.  950^ 

&c. 
are  amendable.  Sec  tit.  Amendments. 

cured,  as  matter  of  form,  by  statutes  of  jeofails.  9^^}  ^- 
repleader ;  955. 

when  granted.  952,  3. 
rules  respecting.  Id. 
issues  on,  by  whom  made  up.  773,  4. 
how  it  differs  from  judgment  non  obstante  veredicto.  953. 
costs  on.  952,  3. 
pleadings  in  ejectment.  547.  551.  6S0,  81.  and  see  tit.  Ejectment, 
scire  facias.  See  tit.  Scire  Facias. 
error  ;  See  tit.  Error. 

of  death,  &c.  for  reversing  outlawry.  141,  2. 
PLEDGES, 

by  original.   106. 

bill.  449. 
in  inferior  court,  discharged  by  putting  in  and  perfecting  bail  above.  40.3. 

want  of,  aided.  954,  5. 
in  replevin,  liability  of.   1079^ 
PLENE  ADMINISTRAVIT, 
plea  of,  general.  697- 

special.  Id. 

when  it  may  be  pleaded  m  acire  facias.   1165.  1184. 

need  not  be  signed  or  tiled,  in  K.  B,  724. 

affidavit  formerly  necessary  for  pleading  it,  with  another  plea,  in 

c.  P.  709. 

not  formerly  signed,  in  C.  P.   725. 
issue  on,  by  vvliom  made  up.  773. 
evidence  on.  428,  9   77^.  97^2. 
costs  on;   1012.  1016",  I7. 

on  acquittal  of  one  defendant.   1023. 
confession  of,  and  judgment  of  assets  giiando,  &c.  7^7. 
scire  facias  on.   1164,  5. 
PLURIES, 

writs  of.  See  tit.  Ca.  Sa.  Fieri  facias,  and  Process. 
POINT  RESERVED;  495,  6.  931. 

motion  for  nonsuit  after.  935.  941. 
POLICY  of  INSURANCE, 
actions  on ; 

arrest  not  allowed  in,  without  an  adjustment,  &c.   172. 
declaration  in,  of  sums  assured,  &c.  659. 
order  in,  for  plaintiff  to  produce  papers,  /d. 
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POLICY  of  INSURANCE, 
actions  on ; 

changing  venue  in.  653. 

bringing  money  into  court  in;  666.  6/0.  676,  J. 
effect  of.  676,  7. 
costs  on.  679- 
consolidation  rule,  what.  664,  5,  6. 
history  of.  664,  5. 
terms  imposed  on  defendant.  665. 
staying  proceedings  on.  584. 

setting  aside  proceedings,  on  bringing  money  into  court.  665. 
opening.  Id. 

motion  for  leave  to  take  out  execution,  after  verdict  for  plaintiff.  494. 

1034. 
in  what  cases  verdict  is  conclusive,  and  in  what  not.   665,  6. 
proceedings  on,  in  C.  P.   666. 
relates  solely  to  verdict.  665. 
effect  of,  on  bringing  writ  of  error.  1188. 
evidence  of  interest  in,  on  execution  of  inquiry.  629. 
costs  in.  666.  679. 
setting  ofi"  losses  and  returns  of  premium,  in  actions  for  premiums  on.  7^7, 

18,  19. 
POLICY  BROKERS; 

set  off  in  actions  against.  7^7,  18. 
POLLS,  challenging.  See  tit.  Jury. 
PONE, 

or  si  tefecerit  securum.  99- 
loquelam,  to  remove  replevin  cause ; 

what,  and  when  it  lies.  35.  414,  15. 

direction  of.  415. 

form  of.  Id. 

fee  on  issuing.   101.  (c) 

cause  for,  when  shewn.  4l6. 

what.  Id. 
effect  of.  Id. 

receipt  and  allowance.  Id. 
return ; 

when  and  how  made.  Id.  417- 
what  is  good,  and  what  not.  Id. 
when  plaint  is  removed  under  it.  417- 
proceedings  on  : 

filing  writ,  and  return;  4l6,  17,  18,  I9. 

effect  of.  417. 
rule  to  appear.  418.  489. 
process  to  compel  appearance.  418. 
appearance  of  defendant.  Id. 
rule  to  declare.  Id.  419.  489,  90- 

for  time  to  declare.  418.  425.  490. 
demand  of  declaration.  418,  I9. 
declaration;  418. 
de  novo.   Id, 
non  pros.  419« 

procedendo.  415,  16,  17-  419- 
rule  to  avow,  or  plead  in  bar.  419.  490. 
imparlance.  419. 
subsequent  proceedings.  Id. 
per  radios,  to  compel  appearance.  418. 
POOR  RATE, 

distress  for,  on  goods  of  ambassador's  servant.  Addend,  to  p.  194. 
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POPE'S  BULL,  or  LICENCE  ; 

on  what  questions  evidence.  852. 
POPISH  RECUSANCY.  685.  6p4. 
POSSESSION,  sufficient  against  wrong-doer.  447. 
POSTEA, 

what.  931. 
form  of ; 

on  verdict  for  plaintiff.  Id.  (g.) 

nonsuit,  or  verdict  for  defendant.  Id. 
where  juror  is  withdrawn.  910.  (c.) 
in  ejeclment.  918» 
jn  King's  Bench  ; 

when,  and  by  whom  entered.   931)  2. 
marking.  932. 

must  be  brought  in,  before  motion  in  arrest  of  judgment.  496.  96O, 
rule  for  bringing  it  in.  Id. 
in  Common  Pleas ; 

when,  and  by  whom  entered.  932. 

delivered  to  prothonotarics.  Id. 
left  with  clerk  of  judgments.  Id.  9^5. 
staying  in  officer's  hands.  929- 
when  delivered  out,  in  C.  P.  932. 
stamping.  Id. 
new  one  ordered.  /(/, 
amendment  of.  769,  70.  925.  932,  3. 
in  what  cases  evidence,  and  in  what  not.  977- 
POST  OBIT  BOND;  60O. 

not  within  statute  S  Si  9  JF.  III.  c.  11.  $  8.  p.  633. 
POST  OFFICE, 

books  of;    852. 
inspecting.  647. 
POST  TERMINUM  ROLLS,  in  K.  B.  788. 

C.  P.  7S6.  {b.)  789,  90. 
POUNDAGE;  1083,  4. 

when  sheriff  is  entitled  to,  and  when  not.  /(/. 

levying,  on  statute  43  Geo.  HI.  c.  46.  §  5.  p.  1035,  6.  1084. 

remedy  for;    1084,  5. 

against  sheriff,  when  excessive.   1085. 
on  extents.    1103.  1118,  19,  20. 
POWER  of  ATTORNEY, 

to  execute  lease,  in  ejectinent,  on  vacant  possession.  532,  3. 
demand  money,  on  award.  890. 
PRACTICE  of  COURT, 

when  pleadable.   1183. 
PRiECIPE  ;  See  tit.  Appearance,  Attornics,  Original  JVrit,  and  Process. 

for  writ  of  entry,  amendable.  758,  9. 
PRAEMUNIRE.  685. 
PREROGATIVE.  See  tit.  King. 
PRESCRIPTION;  446,  7. 
title  by.  446.  (f/.) 
for  sole  and  several  pasture,  &c.  Id. 

common,  &c.  by  copyholders.  /(/. 
right  of  way  by.  698'. 
PRESUMin^lON, 

of  payment  or  release,  in  debt  on  bond.   18,  19- 

in  assumpsit,  when  statute  of  limitations  is  not  pleaded,  or  re- 
plied. 18. 
PRISON  BOOKS ; 

how  far  eviaence  of  commitment,  351. 
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PRISONERS; 

jurisdiction  over.  3  t. 

cannot  commence  or  prosecute  actions,  when  attornies.  80.  Atlde/id.  id. 

may  put  in  and  justify  bail,  in  vacation.  280,  81. 

protection  of,  against  oppression  and  exaction.  230,  &c.  376. 

gaol  fees,  payable  by,  abolished,  except  in  certain  cases.  376. 

allowances  for  subsistence  of.  Id. 

irregularity  in  proceedings  against,  how  waived.  363. 

warrants  of  attorney  by.  394,  &c. 

in  France,  not  obliged  to  give  security  for  costs.  580. 

on  criminal  account ;  342. 

cannot  be  charged  with  civil  action,  without  leave.  347- 

brought  up  by  habeas  corpus,  to  be  charged  with  civil 

action,  in  C.  P.   Id. 
remanding  to  former  custody.  288. 
on  civil  account; 

commencing  actions  against  : 
in  King's  Bench.  86. 
Common  Pleas.  87. 
Exchequer.  Id. 
in  custody  of  sherifi',  &c.  ;  342. 

when  and  how  bailed.  90.  190>  &c. 
treatment  of.  219,  &c.  228,  &c. 
proceedings  against,  previous  to  plea: 

by  same,  or  different  plaintiff".  344,  &c.  347- 
bill  against.  344. 

declaring  against;  342,  3,  4.  346,  7- 
in  debt.  344. 
time  for;  344,  3.  421,  2. 

on  recaption,  on  escape  warrant.  347?  8. 
further  time  for.  374,  5.  425,  6. 
mode  of,  in  K.  B.  344,  5,  6. 
C.  P.  Id.  347. 
Exchequer.  344. 
affidavit  of  delivery,  &c.   346,7- 

when  and  how  discharged,  for  not  declaring,  in  K.  B.  344,  5. 

C.  P.  Id. 
Exchequer.  Id. 
times  for  appearing  arul  pleading.  348.  Addend,  id. 
demand  of  plea,  &c.  Id.  349. 
notice  of  filing  plea,  v/hen  necessary.  Id. 
plea  pleaded  before  declaration  filed,  good  in  C.  P.  349. 
may  be  brought  up  by  rule,  in  same  court.  Id.  357. 
removal  of,  by  habeas  corpus  cum  causa,  &c.; 

from  sheriff's  custody,  to  that  of  marshal  or  warden,  349,  30.  353. 
marshal's  custody,  to  that  of  warden,  or  vice  versa.  Id. 
prison  of  inferior  court.  349.  352,  3. 
by  habeas  corpus  ad  testijicandum.  858,  9,  6O. 
proceedings  against; 

on  removal  to  or  from  the  Fleet,  or  King's  Bench  prison : 
before  declaration.  351,  2.  So9,  6O. 
after  declaration.  352.  360.  369. 
in  custody  of  marshal;  34-2. 
bill  against.    See  tit.  Bi.ll. 
proceedings  against,  previous  to  plea  ; 

by  same  plaintiff,  for  same  cause  of  action  :  334^  5,  6,  7- 
by  bill ;  86.  2,56. 

in  vacation.  36l. 
original  writ.   355,  6. 
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PRISONERS, 

in  custody  of  marshal ; 

proceedings  against,  previous  to  plea; 

by  same  plaintiff,  for  same  cause  of  action  : 

on  render  after  declaring,  &c.  new  declaration  unnecessary. 

356.  460. 
time  for  declaring  on  removal,  commitment,  or  render  in  dis- 
charge of  bail.   356,  7- 
further  time.  374,  5.  425,  6. 
by  same  plaintiff,  for  different  cause  of  action.  354,  5,  6,  7-  360, 

61. 
third  person  :  Id. 

in  term.  360,  6I. 
vacation.  36 1. 
rule  as  to  detainer.  Id. 
time  for  pleading.  363.  469- 
demand  of  plea.  363. 
fees  payable  by.  46.  (a.)  353.  376. 
rules  and  orders  for  government  of.  46.  (a.)  376. 
supersedeable,  list  of.  371. 

for  six  months,  to  be  discharged.  372. 
notice  of  writ  of  error,  &c.  for  detaining.  371,  2. 
in  custody  of  warden  ;  342. 

actions  against,  how  commenced.  87. 
proceedings  against,  previous  to  plea : 

by  same  plaintiff,  for  same  cause  of  action  :  356. 
beginning  of  declaration  against.  358.  (ft.) 
time  to  declare,  in  C.  P.  357. 

Exchequer.  35^. 
discharge  for  not  declaring  on  commitment,  or  render.  357. 
mode  of  declaring ; 

formerly.   358. 

on  statute  8  &  9  /"F.  III.  c.  27.  §  13.  Id.  359. 
on  removal  before  declaration.  359,  60. 
by  same  plaintiff,  for  different  cause  of  action.  360. 
third  person  : 
mode  of  declaring.  361,  2. 
affidavit  of  cause  of  action.  Id.  363. 

delivery  of  declaration,  unnecessary.   363. 
time  to  plead.  Id. 
rule  to  plead.  358.  362,  3. 
demand  of  plea  unnecessary.  363. 
fees  payable  by.  47.  {b.)  376. 
in  custody  of  sheriff,  &c.  marshal,  or  warden  ; 
proceedings  against,  subsequent  to  plea  : 

times  for  proceeding  to  trial,  or  final  judgment,  and  execution  : 

363,  4. 
in  King's  Bench.  363,  4,  5. 
Common  Pleas.  365,  6. 
Exchequer.  366,  7. 
mode  of  proceeding  to  trial,  and  final  judgment :  367. 
plea.  Id. 
issue.   Td. 
notice  of  trial.   Jd. 
mode  of  charging  in  execution  ;  Id. 
in  county  gaol,  in  K.  B.  Id. 

c.  P.  369, 70. 

King's  Bench  prison.  367,  8,  9. 
Fleet.  370.  374,  5. 
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in  custody  of  sheriff,  &c.  marshal,  or  warden; 
proceedings  against,  subsequent  to  plea: 
mode  of  charging  in  execution  ; 
after  removal.  352.  369. 

when  defendant  is  in  prison  of  inferior  court.  369- 
consequences  of  charging  in  execution,  370. 
when  and  how  discharged  ; 
for  not  declaring  : 

in  custody  of  sheriff,  &c.  344.  370,  71. 
King's  Bench  prison.  336,  7.  372. 
Fleet.  357.  359.  372. 
Exchequer.  359- 
for  not  proceeding  to  trial,  or  final  judgment,  and  execution.  365, 

4.  372. 
rule  or  order  for  supersedeas,  in  C.  P.  373. 

causes  to  prevent  their  discharge.  Id.  374,  3.  Addend,  to  p.  375. 
consequences  of  being  superseded,  or  supersedeable.  375. 
in  execution ; 

treatment  and  subsistence  of.  219,  &c.  228,  &c.  376,  7.  IO69. 
on  extents :   1093. 

relief  of.  379- (a-)  1112,  13. 
in  K.  B.  may  be  charged  there  criminally,  by  a  justice's  warrant. 

330. 
cannot  be  sent  by  a  justice  to  county  gaol.  Id. 
removal  of,  by  halieas  corpus.    1069-  1093. 
when  entitled  to  rules  of  prison,  and  when  not.  376,  7 . 
day  rules.  Id.  378.  Addend,  to  p.  377. 
how  relieved  by  insolvent  acts.  378. 
when  entitled  to  benefit  of  Lords'  act.  Id.  379>  <^c. 
when  and  how  discharged  under  it ;  380,  &c. 
notice,  and  affidavit  of  service.  381,  2. 
schedule,  and  what  must  be  included  therein.  Id.  385. 
petition,  and  certificate  of  copy  of  causes,  he.  382,  3. 
rule  of  court,  in  town.  Id. 

country.  383,  4. 
fresh  rule,  when  necessary.  383. 
when  brought  into  court ;  Id. 

on  last  day  of  term.  Id.  503. 
before  justices  at  sessions.  383,  4. 
may  be  brought  before  a  single  judge,  in   bail  court,  in  K.  B. 

383. 
examination :  384. 

interrogatories ;  Id.  385. 
in  C.  P.  384. 
objections  to  schedule.  385. 
discharge.  384.  387- 
assignment  of  effects.  384,  5. 
when  not  entitled  to  discharge.  Id. 
remanding,  for  further  examination.  384. 
false  schedule.  Id.  383. 
on  making  allowance.  385. 
rule  of  court  on,  in  Exchequer.  Id.  (e.) 
allowance  to  : 
note  for.  385,  6. 

discharge  for  non-payment  of.  386,  7.  517. 
when  and  how  compelled  to  deliver  up  their  efTecis.  387,  «!^c. 
for  small  debts,  when  and  how  relieved  :  391,  2,  3. 
discharge  of,  on  stat.  48  Geo.  III.  c.  123.  Id. 
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discharge  of,  under  general  insolvent  acts;  393,  &c. 
for  benefit  of  what  creditors.  384. 
confined  to  what  debts.   394. 
not  entitled  to  set  off  debt,  before  judgment  obtained  for  it.   1020. 
PRIVILEGE;  729-  8l6. 

of  parliament :   1 13,  &c.  143.  195. 

process  in  Exchequer,  against  persons  entitled  to.  87. 
from  arrest ; 

personal.  75,  6.  192,  &c. 
local.  192.  217. 
temporary,  192.  215,  10. 
how  taken  advantage  of.  209-  213,  14. 
of  suitor  from  arrest,  how  taken  advantage  of.  200, 
attornies,  &c. ;  75,  &c.  198,  &c. 
writ  of.  76. 

when  allowed  against  privilege.  78. 
waiver  of.  Id.  JQ. 

when  and  how  pleaded.  6?.  685,  6,  7.  692. 
in  what  time.  468. 
Serjeants,  and  their  clerks,  in  C.  P.  7G- 
clerks  of  judges,  and  prothonotaries.  Id. 
in  Exchequer.  35,  6.  77. 

new  writ  of  execution,  after  discharge  by.   IO70,  71- 
PRIVITY,  of  Contract.  431. 

Estate.   Id. 
PRIVY  SEAL.   1114,  15. 
PRIZE  MONEY; 

staying  proceedings  in  action  for.  573. 
PROCEDENDO  ;  See  lit.  Habeas  Corpus. 

what,  and  when  it  lies,  and  when  not;  409,  10,  &c. 

on  removal  by  certiorari,  or  Jiahcas  corpus  :  Id. 
after  return  filed.  412. 
by  re.  fa.  lo.  &c.  4l6.  419. 
PROCEEDINGS, 

setting  aside,  and  staying.  See  tit.  Setting  aside,  and  Staying  Proceedings. 
PROCESS, 

in  King's  Bench  ; 
by  original : 

summons;   105.  109,  10.  435. 

testatum.   II6,  I7. 
attachment:   106.  109,  10.  435. 

how  executed.    I06. 
testatum  pone,  or  attachment.  Id.  I07. 
distringas ;  Id.  108,  9- 
testatum.  IO7.  II6. 
issues  on.  107,  8.  504. 
not  aflfected  by  stat.  12  Geo.  I.  c.  29-  p.  IO9. 
against  corporations.  Id.  119- 

hundredors.   IO9.  II9,  &c. 

peers,  and  members  of  the  House  of  Commons.   109. 

113,  iVc. 
capias;   124. 

alias.  Id.  125,  6. 

pluries.  Id.  ^ 

testatum  ;  Id. 

a  good  commencement  of  action.  25. 
non  otnittas.   124,  5,  6. 
in  counties  palatine.   100,  101.  125.  153. 
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in  King's  Bench  ; 
by  original : 

teste  and  return  of.   11 6.  125,  6. 
amendment  of.  126. 
bailable.   I/O, 
not  bailable.    \66. 
common  or  serviceable  :  Id.  (b.) 
notice  to  appear  to.  l66,  f. 
by  attachment,  in  trespass.   144,  5, 

bill  of  Middlesex  ;  See  tit.  Bill  of  Middlesex, 
alias.  Id. 
pluries.  Id. 
latitat.  See  tit.  Latitat, 
alias  capias.   Id. 
pluries  capias.  Id. 

non  omittas  capias  ;   145,  6.  215.  310. 
may  be  issued  in  first  instance.   146. 
should  correspond  with  previous  process.  Id,  450,  &c. 
in  Wales,  and  Counties  Palatine.    149,  50. 
in  what  manner  issued.   147. 
by  whom  signed.  Id. 
when  sealed.  Id. 
prcEcipe,  &c.    Id. 
common ;  Id.  148. 

need  not  be  in  a  plea  of  trespass.   148. 
notice  to  appear  to.  l60.  l66,  7- 
special ;   147,  S. 
ac  etiam  :   148,  9- 

on  lottery  act.   149. 
against  bail.  Id. 
against  several  defendants.   146,  7- 
direction  of.    149,  50. 
teste.  150. 
return.   151. 

altering,  and  re-sealing.  146.  153. 
in  Common  Pleas ; 

by  original  quare  clausum  fregit ; 

similar  to  that  in  K.  B.   108. 
summons  ;   109,  10. 

notice  on.  Id. 
distringas  ;   108,  9>  10* 
notice  on.   109,  10. 
return  of.   108. 
alias  or  pluries.   Id.  504. 
issues  on.   108,  9- 
when  defendant  is  abroad.   /(/. 
against  one  of  several  partners.    109. 
by  capias  quare  clausvm  fregit ;   100,  151,  2. 
jurisdiction  of  court  by.  35.  86,  7. 

a  good  commencement  of  action,  to  avoid  statute  of  limitations. 

24,  5.  152. 
cannot  be  connected  with  subsequent  writ,  of  same  nature.   25. 
common  :   152. 

service  of.  167,  8,  9- 

arrest  on.  J  52. 

declaring  on,  in  chief.   453. 

by  the  bye.  427. 
in  joint  action.  459' 
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PROCESS, 

in  Common  Pleas  ; 

by  capias  quare  clausnm  f regit : 
special ;   152. 

against  several  defendants.   14/. 
ac  etiam  ;  Id. 

need  not  be  inserted  in  prcecipe.  Id. 
teste  and  return  of.  Id. 
by  continuance ;  Id. 

how  tested.    Td. 
alias  or  pluries,  unnecessary.  Id. 
testatum  ;  Id.  1 33. 

into  county  palatine.   100,  101.  153. 
nun  omittas.  153. 
prctcipcy  &c.  Id. 
in  King's  Bench,  and  Common  Pleas ; 
bv  original  : 

on  statute  51  Geo.  III.  c.  124.  §  2.  p.  110,  &c. 
summons  or  attachment ;  110,11. 
notice  on.  Id. 
service  of;    1 10. 
affidavit  of.  111. 
distringas  ;   1 10,  1 1. 
rule  for.  493. 
notice  on.   110,  11. 
service  of;   110. 

affidavit  of.   111. 
forms  of  returns  to.   110.  (c.) 
appearance.   110,  11. 
cases  net  affected  by  stat.  12  Geo.  I.  c.  29-  p-  109- 

51  Geo.  III.  c.  124.  p.  112. 
in  which  plaintiff  may  still  proceed  by  summons  or  attach- 
ment, and  distringas.  Id. 
in  Exchequer; 

against  members  of  the  House  of  Commons.   1 17. 
in  ordinary  cases; 

venire  facias  ad  respondendum  :  87.  154. 

practice  on,  before  stat.  51  Geo.  III.  c.  124.  p.  154. 
now  regulated  by  that  statute.  Id.  155. 
proceedings  thereon ;  Id. 

when  defendant  is  abroad.  Id. 
distringas  ad  respondendum  :   111,  12.  154,5. 
practice  of  issuing,  still  continues.  154.  (?«.) 
affidavit  for  obtaining.  155. 
issues  on  :   154. 

increasing.  Id.  (k.) 
alias  and  pluries.  Id. 
subpccna  ad  respondendum  ;  8/.  154,  5.  and  see  tit.  Sub- 

poena. 
issues  out  of  office  of  pleas.  Addend,  to  p.  155. 
need  not  be  signed  by  chief  secondary,  &c.  Id, 
copy  or  label  of.  155. 
service  of;  Id. 

affidavit  of.  Id. 
to  perform  order  of  court.  135. 
attachment;    155. 
prcecipe  for,   1 56. 

alias  or  pluries,  with  clause  of  proclamation.  155. 
commission  of  rebellion.  Id.  156. 
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in  Exchequer ; 

in  ordinary  cases  : 

quo  nanus  capias ;  87-  lo4.  156. 
pracipe  for.   156. 
defendant  cannot  be  outlawed  on.  128. 
clause  of  7/o«  omittas  in.    156. 
teste  and  return  of.  Id. 
signable  ;  Id. 

how  subscribed.  Id.  ISJ. 

signed.  Id. 
not  signable ;  /(/. 

how  subscribed,  and  indorsed.  Id. 
variance  in  copy  from,  fatal.   l67- 
bailable  against  some  defendants,  and  serviceable  against  others.   147- 
not  necessary,  when  there  are  two  writs  against  more  than  ^bwr  defend- 
ants, to  name  them  all  in  each  writ.  Id, 
stamp  duty  on.    157. 
indorsement  of  date.  Id.  158. 

sum  sworn  to.   l63,  4. 
attorney's  name.  158,  9.  319,  20. 
misnomer  in.  See  tit.  Initials,  and  Miaiiomer. 
irregularity  in.  See  tit.  Irregularity. 
continuance  of.   l6l. 
when  to  be  returned.   l60,  6l,  2. 
motion  to  quash.   159,  60.  l66.  495. 
amendment  of.   126.  146.  153.  l60. 
service  of  copy  of ;   l66,  &c. 
in  what  cases.   l66,  7 . 
of  what  process.    167. 
must  be  of  the  whole.  Id. 
by  whom.  Id. 

on  wrong  person.  Addend,  to  p,  168. 
on  defendant,  by  wrong  name.   I68. 
when.  167,  8.  505. 
where.   168. 
how  ;  Id. 

when  defendant  keeps  out  of  the  way.  Id. 
in  joint  action.  Id. 
against  husband  and  wife.  Id, 
rule  to  set  aside.  I69. 

irregularity  in,  when  and  how  taken  advantage  of.  I69.  562,3,4. 
mistake  in  copy  of,  how  taKen  advantage  of.    I69. 
arrest  oi  feme  covert  on.    197?  8. 

bankrupt,  on  subsequent  promise.  207» 
cannot  be  served,  and  notice  of  declaration  given,  at  same  time.  439. 
upon  bill  against  members  of  the  House  of  Commons.   II7,  18. 
in  what  cases  void.  213. 
fresh,  on  escape.   234. 
when,  and  how,  entered  on  roll.    16I. 
in  ejectment,  declaration  considered  as  first.  519. 
contempt  of.  See  tit.  Attachment. 
for  bringing  in  jury.  See  tit.  Jury  Process. 
of  execution.  See  tit.  Execution. 
original,  mesne,  or  final,  justification  under.  699. 
in  inferior  courts,  not  within  statutes  of  amendments.  7^9« 
error  in,  assignable  in  same  court.   II9I. 
PROCESS  ROLL.  161.  787- 
PROCHEIN  AMY  ;  See  tit.  Infant. 
who  is  usually  appointed.  96. 
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PROCHEIN  AMY; 

entry  of  change  of.  96. 

liable  for  costs,  to  plaintiff's  attorney.  Id.  (i.) 
PROCLAMATION,  Writ  of;  129,  &c. 
foreign.   130. 
return  to :  Id. 

irregularity  of.  Addend,  id. 
PROCTORS, 

practising  without  certificates.  73. 
PROFERT  m  Curia.  M6.  116S.  1181. 
PROHIBrnON, 

writs  of,  when  moved  for.  35. 

to  ecclesiastical  court,  in  suit  for  tithes.  982,  3. 

when  grantable  on  last  day  of  term.  503. 

suggestion  for,  amended  after  nonsuit.  754. 

issues  in,  may  be  made  up  by  defendant.  793. 

trial  by  proviso  in.  820. 

costs  in.  980.  982,  3. 
PROMISES, 

to  pay,  or  re-pay  money,  &c.  See  tit.  Assumpsit. 

implied.  2,  3. 

express.  3,  4. 

conditional.  23,  4. 
PROMISSORY  NOTES.  See  tit.  Bills  of  Exchange,  and  Promissory  Notes. 
PROPERTY ; 

plea  of,  in  replevin.  6^7,  S. 
trespass.  698. 
PROTECTION; 

writ  of.   193. 

of  king's  debtor.  Id. 

plea  of.  685. 
PROTESTANDO, 

what,  and  its  effect.  742,  3. 

what  may,  or  may  not  be  taken  by.  Id. 

inoperative,  in  same  suit ;  Id. 

when  issue  is  found  against  party  taking  it.  Id. 
PROTHONOTARIES; 

office  and  duties   of.  40,  41.  787»  &c. 

fees  anciently  payable  to.  40.  (b.) 

report  of,  on  interrogatories.  488. 

clerks  of.  787,  8,  9- 
PROVISO; 

trial  by.  See  tit.  Trials. 
PUIS  DARREIN  CONTINUANCE.  See  tit.  Picas  and  Pleading. 
PURCHASERS; 

how  affected  by  judgments.  95S,  9-  971,  Szc. 
PUTTING  off  TRIALS.  See  tit.  Trial. 

Q. 
QUAKER ;       ' 

affirmation  by,  to  be  admitted  attorney.  66. 

when  admissible  in  general,  and  when  not.   84. 
to  hold  to  bail.  I7S. 

not  sufficient  to  ground  attachment.  89i. 
QUANTUM  MERUIT,  or  VALEBANT.  2. 
QUARE  CLAUSUM  FREGIT, 

original  writ  of.  See  tit.  Original  Writ, 
capias.  See  tit.  Porcess. 
QUARE  IMPEDIT, 

inquiry  of  damages  in.  622,  3. 
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QUA  RE  IMPEDIT, 

by  the  king,  double  plea  not  allowed  in.  707. 
issues  in,  may  be  made  up  by  defendant.  793- 
trial  by  proviso  in.  820,  2i. 
damages  in.  921. 
costs  in.  980. 
QUARTER  SESSIONS, 
books  of; 

inspecting.  64-6. 
evidence,  of  what  nature.  852. 
QUARTO  DIE  POST.  103. 

QUASHING  writs  of  capias  ad  respondendum.    159,  60.  l66.  495. 
certiorari,  when  allowed  or  not.    403. 
scire  facias  ;   See  tit.  Scire  Facias. 

costs  on.  982.  II76. 
error.  See  lit.  Error. 
QUEEN, 

regent,  servants  in  ordinary  to,  when  privileged  from  arrest.  192. 
consort  or  dowaiier,  servants  to,  not  so  privileged.  Id. 
QUI  TAM  ACTIONS.  See  tit.  Penal  Actions. 
QUO  MINUS  CAPIAS.  87.  154.  156. 
QUO  WARRANTO, 

information  in  nature  of; 
how  considered.  649. 
filing.  984. 

proceedings  in,  cannot  be  stayed,  till  security  be  given  for 

costs.  581. 
inspection  of  corporation  books  in-.   649. 
disclaimer  in,  allowed   to  be  entered    by  defendant,  without 

costs.  984. 
consolidating,  6()4. 

pleading  statute  of  limitations,  &c.  708,  9-  986,  7- 
rule  in,  when  defendant  neglects  to  settle  special  case.  930. 
new  trial  allowed  in,  after  verdict  for  defendant.  942. 
within  statutes  of  jeofails.  9^9- 
costs  in.  819.  980.  984.  986,  7- 
amendment  of  writ  of  error  in.   1218.  (/?.) 

R. 

RATE  BOOKS.  852. 
RAVISHMENT  of  Ward.  1 194. 
REAL  ACTIONS;   1. 

jurisdiction  over,  in  C.  P.  35. 
amendment  of  count  in.  755. 
entries  of  proceedings  in.  786. 
damages  in.  921. 
costs  of.  See  tit.  Costs, 
scire  facias  in.   1152,3. 
REAL  ESTATES, 

01  traders  dying,  subject  to  their  debts.  970. 
REBELLION; 

commission  of,  in  E.xcliequer.  155,  6. 
REBUTTERS.  See  tit.  Fleas  and  Pleading. 
RECAPTION, 

on  fresh  pursuit ;  204.  21 6.  233.  382. 

after  xolurUary  escape,  not  in  general  allowed.  21 6.  233. 
by  bailiff,  before  return  of  writ.  233. 
after  negligent  escape:  2l6.  234. 
on  Sunday.  21 6. 
must  be  pleaded.  703,  4. 
5  B 
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RECAPTION, 

by  virtue  of  escape  warrant ;  2l6.  233,  4. 

allowed  after  voluntary,  as  well  as  neglige?it  escape.  234. 
time  to  declare  after,  344.  347,  8. 
on  alias  attachment.  IO7O. 
RECOGNIZANCES, 
what.  1131,  2. 
at  common  law  ;  Id.  1145,  6. 

to  the  king:   1089-  IO96.  1131. 
proceedincs  on ; 

by  levari  facias.   1088. 
extent.   IO91,  2,  3. 
scire  facias.   IO9O,  9I.  1140,  &c. 
from  what  time  lands  are  bound  on.  1096. 
to  the  subject :   1131. 

before  whom  acknowledged;  Id.  1132. 

in  London.  Id. 
must  be  enrolled.  80i.  1132. 
time  for  enrolment  of.    1135.  (c.) 
proceedings  on  ; 

by  levari  facias.   1088.  1135. 
scire  facias.   1 146". 
of  bail, 

to  the  action ; 

in  King's  Bench  : 

by  bill.  251.  114(5. 

original ;  Id. 

to  reverse  outlawry.  138,  9- 

after  judgment.  251. 

in  Common  Pleas;  Jd.  1146. 

on  attachment  of  privilege.  41. 
after  bail  rejected,  for  rendering  defendant.  284. 
obligatory  by  caption.   1175. 
in  Exchequer  ; 

for  what  sum.  252.  (<?.)  263. 
entry  of.  235.  280.  (6.) 
on  habeas  corpus.  409. 

in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  p.  518.  542.  919, 

20.  1149.  1208,9- 
entry  of;  235.  279,  80.  7S7. 

by  whom,  when,  and  how  made.  Id. 
amendment  of.  279>  80. 
proceedings  on  ;  See  tit.  Baily  and  Scire  Facias. 
staying.  576,  J,  8. 
striking  off  the  file.  318. 

to  attachment  for  contempt,  penalty  of,  not  applicable  to  payment  of 

debt  and  costs.   1088. 
interest  not  allowed,  on  affirmance  of  judgment  on.    1241. 
in  error;   1146.  1151,  2.  1204.  1210,  11.  and  see  tit.  Bail  in  error. 
in  ejectment.  1211,  12. 
for.n  of,  in  King's  Bench.  1212. 
Common  Pleas.  Id. 
Exchequer.  Id.  {h.) 
amendment  of.   1218,  19' 

proceedings  on.  See  tit.  Bail,  and  Scire  Facias. 
bail  in  error  not  required  on  award  of  execution  on,  after  judg- 
ment by  default.  1206,  7. 
for  costs  in  quo  warranto.  986. 
by  statute : 

on  statutes  merchant.  See  tit,  Statutes  Merchant. 
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RECOGNIZANCES 

by  statute  : 

on  statutes  staple.  See  tit.  Statutes  Staple. 
in  nature  of  statute  staple  :   lOyi,  2.  1132,  3,  4.  1145,  6. 
what.  Id. 

stamp  duty  on.   1 134. 
process  on  ; 

against  body,  lands,  and  goods.  1136. 
liberate.  Id.  1137. 
on  Stat.  19  Geo.  III.  c.  70.  §  6.  p.  406. 

33  Geo.  III.  c.  68.  §  3.  p.  1247. 

34  Geo.  III.  c.  58.  §  2.  p.  406.  1247. 
54  Geo.  III.  c.  23.  §  14.  p.  393.  (c.) 

I  Geo.  IV.  c.  S7.  §  1.  p.  518.  541,  2,  3.  Addend,  to  p.  543. 

§  3.  p.  919,  20.  1208,9. 
§  4.  p.  1149. 
stamp  duty  on.   1134. 
from  what  time  they  bind  the  land  ; 

at  common  law.   1 134,  5. 
by  statute  of  frauds.   1135. 
registering,  in  Middlesex  and  Yorkshire.  Id. 
evidence  of.    850. 

scire  facias  on.  See  tit.  Scire  facias, 
RECOGNIZANCE  ROLL;  787. 
entries  on,  in  K.  B.  279,  80. 
C.  P.  280. 
amendment  of.  Id. 
RECORD  ;  See  tit.  Nul  ticl  Record. 

how  drawn  up,  on  stat.  3  Geo.  IV.  c.  10.  p,  39. 
of  commitment,  by  court  in  execution.   354. 

when  removed  or  not,  on  certiorari^  or  habeas  corpus,  406,  7-  412,  13. 

804. 
in  Exchequer.  8u9,  70. 
debts  of,  to  king.   1089-  IO96. 
RECORD  of  NISIPRIUS.  See  tit.  Nisi  Priits. 
RECORDARI  FACIAS  LOQUELAM, 

what,  and  when  it  lies.  35.  414,  15.  1246. 

direction  of.  415. 

form  of.  Id. 

fee  on  issuing.    101.  (c.) 

cause  for,  when  shewn.  4 1 6. 

what.  Id. 
effect  of.  Id. 

receipt  and  allowance.  Id. 
return  ; 

when  and  how  made.  Id.  A<\7- 
what  is  good,  and  what  not.  417' 
when  plaint  is  removed  under  it.  Id. 
proceedings  on  : 

filing  writ,  and  return;  4l6,  17>  IS,  19' 

effect  of.  417. 
rule  to  appear.  418.  489,  90. 
process  to  compel  appearance.  418. 
appearance  of  defendant.  Id. 
rule  to  declare.  418,  19-  489,  90. 

for  time  to  d-.'clare.  418.  425,  6.  490. 
demand  of  declaration.  418,  19. 
declaration  ;  418. 
de  novo.  Id. 

5  B  2 
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RECORDARI  FACIAS  LOQUELAM, 

proceedinii;s  on  : 
dtciaraiioii ; 

when  to  be  delivered.  418. 
how  entitled.   /(/. 
non  pros.  41.9- 

procedendo.  414,  15,  l6.  419, 
rule  to  avow,  or  plead  in  bar.  419-  489,  90. 
imparlance.  41  y. 
subsequent  proceedinos.   /(/. 
RECOVERY  ;   See  ui.Judgmtnt  Recovered. 
for  same  cause,  plea  of.  6y6.  699-  702. 
when  pleaded,  or  given  in  evidei^ce.  O'yO".  700.  702. 
RECOVERY,  Cowmow: 
amendment ; 

of  writ  of  entry  :  756. 
prcecipe  lor.  758,  Q. 
return  of.  76"2,  3. 
warrant  of  attorney,  not  allowed.  758,9. 
judgment.  763. 
in  names  of  parties.  758,  9-  Addend,  to  p.  758.  (^.) 
description  of  premises;  7^9i  60,  6l, 

by  increasing  quantity  of  land,  cScc.  7^9,  60.  Addend,  to   p. 

760. 
situation  of  premises.  75^.  76I,  2. 
by  deed,  to  lead  or  declare  uses.  756". 
enrolment  of  deed.  762. 

attested  copy  of  deed,  or  office  copy  of  enrolment,  not  allowed. 

Id. 
how  far  back  seisin  in  tail  of  vouchee  must  be  shewn.  Id. 
remainder  man  in  tail  may  shew  cause  against.  Id 
not  allowed,  when  sutl'ired  by  insolvent  debtor.  763, 
cannot  be  made  on  last  day  of  term.  50i.  763. 

affidavit  for,  must  state  that  possession  iias  gone  along  with  deed. 

760.  Addend,  to  p.  763. 
material  part  of  deed,  must  be  read  by  seijeant,  or  officer  of  court, 

763. 
costs  of,  when  payable  by  attorney.  /(/. 
entry  of,  on  plea  roll.  786. 
scire  facias,  on  error  to  reverse.   1174.  1230. 
RECTOR; 

justification  by,  to  fetch  away  tithes.  69S. 
RE-DISSEISIN  ; 

damages  on  writ  of.  921. 
RE-EXCHANGE, 

not  alloAcd,  on  bill  drawn  in  Scot/onrl  on  England.  619. 
RE-EXTENT.   1137- 
REFERENCE  ;  See  tit.  Arbitration. 

how  far  a  stay  of  proceedings.  573.  876,  7. 
effect  of  agreement  to  refer.   ^76. 
to  master,  or  pioihonotaries  ; 

to  compute  jirincipal  and  interest,  on  bills,  &c. :  617,  IS,  19;  20. 
after  death  of  plaiiititi.  619. 
on  copy  of  stolen  bill.  /(/.  6,'0. 
in  action  on  money  bond.  588. 
morlgage.  618. 
award.   Id. 
covenant,  for  payment  of  mom-y.   Id. 
when  nol  allowed.    /(/.  ()\9. 
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REFERENCE, 

to  master,  or  prothonntarics  ; 
rule  or  order  for; 

in  King's  Bench  :  618. 

when  obtained.   ()20. 
must  be  swerved.  Id. 
how  served.   Id. 

service  of  notice  of  computing,  or  copy  of  master's  appoint- 
ment, unnecessary.  Id. 
in  ComiTion  Pleas:  6l8. 

notice  must  be  given  of  appointment  to  compute.  620. 
in  Exchequer.  6 18. 
allocatur  on,  conclusive.  484,  5,  6. 
to  strike  out  superfluous  counts,  or  matter.  668. 
REGISTERING  JUDGMENTS.  See  lit.  Judgments. 
REGISTERS, 

of  christenings,  &c.    852. 
REJOLNDEllS.  See  tit.  Pleas  and  Pleading. 
REJOINING  G RAILS.  478. 
RELEASE, 
what.  g. 

when  presumed,  in  debt  on  bond.    18. 
plea  of;  6^^.  699.  702. 

may  be  pleaded  with  von  assumpsit.  707. 
by  nomuial  plaintiff,  set  aside.  730,  31.  900. 

one  of  several  plaintiffs.  Id.  90 1. 
in  ejectment; 

by  nominal  plaintiff.  731,  2. 
lessor  of  plaintiff.  732-  900. 
when  pleaded,  or  given  in  evidence  ;  699-  702    1  182.  118L 

alter  last  continuance.  900,90 1.  1184,  5, 
of  actions,  a  bar  to  scire  facias.    1 1.'59- 
errors,  plea  of;    1228^  1230.  1232. 
by  tertenants.    11/4. 
how  pleaded.   1232,  3. 

tried,  when  pleaded  in  Exchequer  Chamber.   119'i» 
RELICTA  VERIFICAIIONE.  See  til.  Cognovit  Actionem. 
REMANETS;  817,  18.  855.  872. 
paper  of,  in  C.  F.  512. 

fiesh  notice  of  trial,  when  not  required  for  trials  ot.  818. 
costs  on.  Id.  886,  7- 
REMEMBRANCE  ROLLS.  42.  (a.) 
REMIT!  ITUR  of  Damages;   927- 

in  penal  action,  &c.  after  error.  97^- 
l^ecord,  or  transcript  in  error,  when  necessary.   1244,  5. 
RLMOVAL  of  CaUSEs,  from  Infeiior  Courts.  See  tit.  Accedas  ad  Curiam, 
Certiorari,   Great   Sessions,   Habeas  Corpus,   Pone, 
liecordari facias  loquelam,  Wales. 
RENDER.  See  tit.  Bail. 
RENT; 

avowry  or  cognizance  for:  697>  8. 

pleas  in  bar  to.   69S. 
staying  proceedings,  on  payment  of.  586.  589,  90- 
payable  under  execution.    1053,  4,  5. 
RENr  CllAUCiE, 

payment  of,  may  be  pleaded  in  bar,  in  replevin.  71 6. 
amendment  of  recovery,  by  inserting.  760. 
not  within  stat    11  Geo.  IL  c.  19.  ^  22.  p.  1013.  1025.  {d.) 
extendible  on  elegit.  1074,  5. 
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RENT  SECK, 

not  extendible  on  elegit.  1075. 
REPAIRS, 

expenses  of  allowed,  on  staying  proceedings  in  ejectment  by  mortgagee, 

591. 
REPLEADER;  See  tit.  Pleas  and  Pleading. 

costs  on.  952,  3. 
REPLEVIN, 

action  of;  6.  8. 

when  it  lies,  and  when  not.  6.  572.  (c.) 

limitation  of.  14. 

not  within  stat.  27  Eliz.  c.  8.  p.  1 194. 

24  Geo.  II.  c.  44.  §  6.  p.  32. 
removal  of,  by  pone  or  recordari,  6ic.  414,  &c. 

sheriff  not  compellable   to  enter  plaint  in,  for  damage  feasant,  on  mo- 
tion. 416. 
attachment  for  granting,  or  obtaining.  572.  (c.) 
rule  to  appear.  418.  489,  90. 

declare.  418,  19-489,  90- 
for  time  to  declare.  418.  425,  6. 
declaration  in  ; 

beginning  of.  435. 
how  entitled,  in  C.  P.   428. 

must  state  description,  number,  and  value  of  goods,  with  certainty. 

447. 
rule  to  avow,  or  plead  in  bar.  419-  490. 
staying  proceedings  in.   570,  7')  2. 
writ  of  inquiry  in  :  419-  623. 

notice  of  executing.  625. 
defendant  in,  when  liable  to  give  security  for  costs.  57^. 
inspection  refused  to  plaintiff  in,  of  deed   to  which  he  was  no   party. 

640,  41. 
pleas  in  ; 

general  issue.  6QT . 
special  pleas.  Id.  698. 
avowries  and  cognizances ; 
on  distresses, 

at  common  law  : 

lor  rents,  services,  or  customs.  698. 
damage  feasant.  Id. 
fines  and  amerciaments,  &c.  7c. 
by  act  of  parliament.  Id. 
pleas  in  bar  to  avowries  and  cognizances; 
for  rent,  &c.   Id.  7O8. 
damage  feasant.  698. 
set  off  when  allowed  in,  and  when  not.  716. 
avowant  in,  cannot  discontinue.  733. 

move  for  judgment  as  in  case  of  nonsuit.  823. 
issues  in,  may  be  made  up  by  defendant.  793. 
trial  by  proviso  in.  820,  21. 
verdict  in.  920.  Id.  (e.) 
judgment  in  :  963. 

of  non  pros,  for  not  pleading  in  bar.  724. 
a  bar  to  action  of  trespass.  572. 
amendment  of,  975,  6. 
damages  in.  622.  920. 
costs  in  ;  Sec  tit.  Costs. 

of  double  pleading.  706.  712. 
execution  in  ;   1030. 
for  plainlifl.  /(/. 
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REPLEVIN, 
action  of; 
execution  in ; 

for  defendant;   1030,  31. 

at  common  law  :   Id.  1078. 

retorno  habendo.  See  tit.  Refonw  habendo, 
on  Stat.  17  Car.  II.  c.  7-  p.  1030.  1078. 
consequences  of.    1079- 
liability  of  sheriff,  for  taking  insufficient  pledges  in.  315.  (/.)  1078,  9- 
REPLEVIN  BOND, 

executed  by  one  surety  only,  valid.  221.  (w.) 
sureties  on,  liability  of.   1078,  9. 

not  discharged,  by  giving  time  to  principal.  295. 
assignment  of.   1079- 
action  by  assignee  of;  7«  1079- 

variance  between  declaration  and  evidence  in.  436,  7-  ('•) 
setting  aside  proceedings  in.  572. 
not  within  stat.  8  &  9  W.  III.  c.  1 1.  §  8.  p.  633. 
interest  not  allowed,  on  affirmance  of  judgment  in.   1241. 
REPLICATIONS.  See  tit.  Pleas  and  Pleading. 
REPORT  ;    See  tit.  Masters  Report. 

of  master  or  prothonotaries,  on  interrogatories.  488.  493. 

of  crown  office,  on  contempt,  considered  as  a  conviction.  489. 
REQUEST, 

for  completing  cause  of  action  :  26. 

when  necessary  to  be  specially  alleged.  441,  2. 
time  and  place  of,  when  merely  form.  Id.  (A.) 
REQUESTS,  Court  of.  See  tit.  Court  of  Requests. 
RESCOUS,  not  within  stat.  27  Eliz.  c.  8.  p.  1194. 
RESCUE, 

when  sheriff  may  return  it,  and  when  not.  236.  309- 
what  a  good  return,  and  what  not.  236. 
plaintiff's  remedy  on.  Id.  237.  485.  1071. 
tine,  &c.  for.  236,  7. 
RESERVING  POINT,  at  trial.  495,  6.  931. 
RESIDENCE, 

of  plainlitf,  calling  for,  in  K.  B.  578,  9- 
C.  P.  Id. 
parlies,  calling  for.  578.  686.  Addend,  to  p.  578. 

on  court  of  conscience  act  for  London.  99^i  91 
RESPONDEAT  OUSTER  ;   See  tit.  Abatement. 
judgment  of,  in  what  cases.  693,  4. 
error  lies  not  on  judgment  of.    1195. 
RESTITUTION, 

on  outlawry.   133.  141. 

reversing,  or  setting  aside  judgment.   1072,  3.  1245,  6. 
extent.   1129. 
RE-SUMMONS.    1231. 
RETAINER, 

plea  of,  by  executor  or  administrator.  697- 
heir  or  devisee.   Id. 
RETORNO  HABENDO;  419- 
form  of:    1078. 

after  verdict,  or  demurrer.  Id. 
on  non  proa,  or  nonsuit.   Id. 
and  inquiry  of  damages.  Id. 

Jieri  facias.  Id. 
proceedings  on  return  oi  elongata.  Id.  1079- 
RETRAXIT;  963. 

by  tenant  in  ejectment,  to  prejudice  of  landlord,  set  aside.  608.  732. 
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RETURN  DAYS,  of  Writs  ; 
general.   102- 
by  original.  Id. 

bill.   131. 
altering.   146\  153. 
wrong,  when  not  aided,   l59^ 
RETL'RNS, 

to  original  writs  :   102,  &c. 

recurdari  facias  luqiielam,  &c.  41 6,  17' 
writs  oi  error:   1215,  l6,  17-  1220. 

certiorari  on.   122S,  &c   and  see  tit.  Certiorari. 
false  judgment.    1247,  8. 
judicial  writs : 

mesne  process ; 

by  original  :  106,  7- 

writ  of  proclamation.   130.  Addend,  id. 
exigi  facias.   131. 
special  capias  utlagatum.  134. 
by  bill  ; 

attachment,  in  trespass.   145. 
in  King's  Bench,  or  Common  Pleas  ; 
latitat,  &c.   l60,  6l,  2. 

capias  ad  respovdendiim  :  309,  10.  Addend,  to  p.  3C9. 
by  new  or  old  sheritl'.  308. 
of  lunacy.  214. 

inandavi  ballito,  &c.  310. 
writ  of  inquiry.   630. 
in  Exchequer.   154,  5,  6. 
final  process : 
Jieri  facias.  1058. 
capias  ad  satisfaciendum  ;   1068. 

filing.   1147,  8. 
elegit.   1076,  7. 

extent.   1103.  and  see  tit.  Extent, 
vinls  oi  certiorari.  406,7- 
habeas  corpus.  Id. 

scire  facias.   \i77'  and  see  tit.  Scire  Facias. 
setting  aside.  309.  IO6O.  Addend,  to  p.  309. 
amending.  Id. 
REVENUE.  See  tit.  Customs  8f  Excise,  and  Exchequer,   Court   of,  on  reve- 
nue side. 
REVERSION; 

action  by  assignee  of.  7. 
pleading  assignment  of.  445.  (/'.) 
extendible  on  elegit.   1074,  5. 
REVOCATION, 

of  power  of  arbitrators.  877,  8. 
RIDERS, 

to  rolls.  788. 
RIENS  en  arrere  ; 

plea  of,  in  debt  for  rent.  7OI. 
in  bar  of,  in  replevin.  698. 
per  discent ;  697-  970,  7 1. 

affidavit  formerly  necessary  for  pleading  it,  with  another  plea, 

in  C.  P.  7(>9' 
plea  of,  not  formerly  signed,  in  C.  P.  725. 
judgment  on,  altered  by  stat.  3  W.  &  M.  c.  14.  §  6.  p.  971. 
per  devise  ;  697 . 

generally.  Id. 

specially,  except  a  rcvcrbion,  &c.  Id. 
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PIGJIT  of  ENTRY, 

necessary-,  to  maintain  ejectment.  519. 
RIGHT,  Writ  of, 

proceeding  by.  519. 

discontinuance  of,  not  allowed.  733.  755. 

amendment  of  count  in,  not  in  general  allowed.  J S5. 

judge's  order  for,  discharged.  Addend,  id, 
may  be  tried  at  niai  prius.  S06. 
must  be  tried  by  grand  assize.  Id.  807. 
judgment  as  in  case  of  nonsuit  in.  823. 
new  trial  in.  939- 

no  damages  or  costs  in.  830.  921.  980. 
RIOT  ACT;   119.  121. 

execution  on.    121.  . 

ROLL  of  attornies  ;  66,  ". 

striking  off  attornies  from.  84,  5. 
ROLLS, 

in  general ; 

in  King's  Bench  : 

crown,  or  ylea.  786. 

delivering  out.  Id. 

post  termintim.  788. 

docket  of  numbers  for.  785. 

numbering.  Id. 

placita  of.  791.  867.  1229,  30. 

entries  on  ; 

by  whom,  and  how  made.  7S7»  8. 
riders  to.  788. 
bringing  in.  Id. 
docketing.  789- 
binding  up.   790. 

where,  and  from  wliat  time  preserved.  Id. 
in  Common  Pleas  : 

plea,  or  common.  41.  (/>.)  786. 

delivering  out,  by  clerk  of  essoins.  786,  7- 

pvothonotaries.  Id. 
receipt  for,  787. 

post  termuium.   786.  {d.)  789,  90. 
»       numbering.  786. 
un-numbered.  787. 
not  to  be  carried  into  country,  788. 
placita  of.  ''91.  867. 
entries  on  ; 

by  whom,  and  how  made.  7S7>  8. 
riders  to.  788. 

bringing  in,  to  prothonotarics.  Id.  789^ 
docketing.  789- 

after  judgment,  to  be  examined  with  paper  books.   Id. 
delivery  to  clerk  of  essoins  ;  Id. 

time  allowed  fur.  hi.  790. 
carets  of.  790. 
binding  uj).  Id. 

where,  and  from  what  time  preserved.  Id. 
alteration  and  amendment  of.  /(/. 
in  Exchequer  of  Pleas  : 

no  crown  rolls,  nor  of  pleas  of  land.  7^7. 

plea,  or  cunnnon.  Id. 

by  and  to  whom  delivered.  Id. 

not  numbered.  Id.  791- 
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ROLLS, 

in  general ; 

in  Exchequer  of  Pleas  : 

entries  on,  by  whom  made.  78S. 
placita  of.  791. 

where,  and  from  what  time  preserved.  790,  91. 
particular  : 

filacers'.  787- 

of  admission  of  attornies.  66,  7- 

warrants  of  attorney,  in  K.  li.  91.  787.  792. 

C.  P.  Id. 
process.  l60,  6l.  787. 
appearance.  230. 
recognizances  of  bail.  279?  80. 
imparlance.  467,  8.  777'  787- 
plea.  786.  (6.)  787- 
issue.  See  tit.  Issue  Roll. 
judgment.  787-  9^4,  &c.  976,  7. 
docket.  789.  Id.{g.)97S- 
of  proceedings  in  scire  facias.  787-  1179.  &c. 

error,  and  false  judgment.  7^7-  1233,  4. 
deeds,  and  awards,  &c.  787- 
ROLLS  of  COURTS  BARON.  852. 
ROMAN  CATHOLICS, 

oaths  by,  on  being  admitted  attornies.  66. 
rule  of  court  on  their  admission.  Id.  (c.) 
disabilities  of.  Id. 
ROPES, 

justification  in  action  for  cutting.  698. 
RULES ; 

of  King's  Bench  Prison  ;  376. 
limits  of.  Id.  (/.) 
when  grantable.  377- 
when  not.  Id.  Addend,  to  p.  377^ 
efl'ect  of  granting.  377« 

fees  not  to  be  taken  by  inferior  officers,  for  granting.  Id. 
prisoners  escaping,  lose  benefit  of.  Id. 
of  Fleet  Prison.  376\ 
RULES  and  ORDERS, 
general ; 

in  King's  Bench.      "^ 

Common  Pleas.    >  See  Table  of  these  Rules,  in  principio. 
Exchequer.  } 

in  particular  cases; 
what.  484.  496. 
moved  for  in  court:  484. 
granted  or  refused.  Id. 
absolute,  or  to  shew  cause.  /(/. 
made  out  by  the  officers.  Id. 
in  King's  Bench  ; 

on  crown  side  :  Id. 

for  attachments  ; 

in  what  cases,  and  against  whom.  Id.  485. 
absolute  in  lirst  instance.  486. 
to  shew  cause,  and  rules  absolute  thereon  ;  Id. 
motions  and  affidavits  for,  how  entitled.  487. 

45)9. 
cannot  be  moved  on  last  day  of  term.   487.  503. 
served  on  Sunday.  2 1 6.  48/. 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench  ; 
on  plea  side : 
common ; 

given  by  master : 

to  declare,  or  plead  in  bar,  in  replevin.  418,  19«  489,  90. 
reply  ;  489-  729- 

in  ejectment.  352.  729' 
rejoin,  sur-rcjoin,  &c.  489.  748.  774,  5. 
join  in  demurrer.  489.  752. 
enter  issue ;  489.  784,  5.  792,  3.  821,  2. 
in  ejectment.  552. 
for  defendant  to  produce  record.  489-  801,  2. 

trial  by  proviso.  489.  821,  2. 
to  return  writ  of  certiorari,  in  error.  489-  1228. 
are  entered  with  clerk  of  the  rules.  489- 
must  be  served.  Id. 
expire  \nJour  days  after  service.   Id. 
given  by  filacer  : 

to  appear  to  pone,  or  recordari,  &c.  Id. 
given  by  clerk  of  the  papers : 

to  return  paper  book.  Id.  782,  3. 
given  by  clerk  of  the  errors : 

for  better  bail  in  error.  489.  1213. 
to  certify  record.  489-  1215. 
assign  errors.  489-  1225. 
entered  on  pnecipe,  with  clerk  of  the  rules  : 
to  declare,  not  necessary  by  original.   463. 
plead  ;  479,  80,  &c. 
what.  480. 
history  of.  Id. 
in  what  cases  necessary.  Id. 
after  judge's  order  for  time  to  plead.  Id.  481. 
when  and  how  given.  Id. 
rule  expires.  481. 
judgment  may  be  signed  on.  Id. 
new  rule  when  necessary.  Id. 
to  new  assignment.  748. 
unnecessary  in  ejectment.  543. 
in  .scire  jacias.   1180, 
stamp  duty  on.  480. 
avow  in  replevin.  419. 
for  judgment ;  489. 

when  necessary  to  be  given  : 

on  inquisition.  Id.  490. 
demurrer.  799- 
nul  tiel  record.   803,  4,  5. 
posteas  ;  49O.  934. 

subject  to  award.  934. 
scire  facias.  49O.  1179-  1223. 
when  not  necessary : 

on  final  judgment,  by  default.  DI6. 
consequence  of  not  giving  it.   1182,  3. 
,  not  served,  490. 

anciently  moved  at  side-hi\x: 

For  these  rules,  xckic/i  are  the  same   in  K.  B.  and  C.  P. 

vide  post,  p.  1459,  60. 
cannot  be  dated  the  last  day  of  term.  491.  503. 
must  be  served.  492. 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench  ; 
on  plea  side  : 
common  : 

diavvn  up  by  clerk  of  the  rules; 
on  judge's  yi'flif,  &c.: 

for  admission  of  prochein  atm,  to  prosecute.  9^. 
guardian,  to  defend.  Id. 
day  rule.  377,  8. 
on  signature  of  counsel : 

to  declare  peremptorily.   425,  6.  491. 

have  good  jury,  on  execution  of  inquiry.  491. 

500.  594. 

make  submission  to  arbitration  a  rule  of  court, 

in  vacation.    493. 

for  computing  principal  and  interest  on  bdls,  &c. 

in  vacation.  491. 
to  change  venue.  Id.  493.  658,  9>  (JO* 

bring  it  back,  on  ci)mmon  undertaking.  491. 

660,61. 
money  into  court.  491.  493.  672,  3. 
plead  several  matters.  491.  493.  709,  10. 
make  several  avowries,  or  cognizances.  491. 

706. 
for  defendant  to  abide  by  his  plea  :   491-  726. 
unnecessary,  in  C.  P.  491-  {f.) 
cortczYiwm  on  demurrer,  special  verdict,  or  writ 
of  error.  491.  796.  999.  1234. 
costs,  fur  not  proceeding  to  trial  or  inquiry, 
pursuant  to  notice.  49 1.  552.  629.  S19. 
special  jury  ;  491.  493.  814,  5. 

service  of.  844.  8/0. 
view.   491.  493.  849. 

making  submission  to  arbitration  a  rule  of 

court.  890. 
b^  consent : 

common  rule  in  ejectment.  5 18.   545,  &c. 

to  examine  witnesses  upon  interrogatories. 

491.  Id.  («.)  860,  61. 

refer  causes  to  arbitration.    49 1 .  873,  &c. 

enlarge    lime    for    making    award.   49I. 

880,81. 

make  judge's  order,  or  order  of  iiisi  piiiis, 

a  rule  of  court,  49 1.  517-  873, 

4.  880,  81.  890. 

for  ticire  facias  to  revive  judgment,  above  ten,  and 

un(ier_///'/ee//  years  old.  491,  2.  492.  (a.)  1  157. 

in  ejeitmeiit : 

lor  judgment  against  casual  ejector:  518. 

538,  9,  40. 
when  drawn  up,  540,  41. 
judgment  against  real  ejector,  on  vacant 
possession,  518.  538. 
landlord   to    defend,   instead   of  tenant. 
518.  549,  50. 
must  be  served.  492. 
special,  peculiar  to  this  court: 
absolute  in  first  instance  ; 

for  certiorari,  to  remove  record  of  judgment  fiom  inferior 

court.  401,  2.  492. 
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RULES  and  ORDERS,  in  particular  cases, 
in  Kind's  Bench  ; 

special,  peculiar  to  this  court: 
absolute  in  tirst  instance; 

for  certiorari^  to  remove  transcript  of  record  from  TFales, 
or  county  palatine.  402.  492. 
entering  up  judgment  in  term  time,  on  warrant  of  at- 
torney, above  ove,  and  under  twenty  years  old.  492. 
copyhold  tenants  lo  inspect  and  take  copies  of  court  rolls. 

Id.  648. 

inspecting,   and   taking  copies  of,   corporation  books, 

pending  information  or  action.  649- 

mandamus,  lo  examine  witnesses  in  India,  on   stat,  13 

Geo.  III.  c.  63.  §  44.  p  492. 

computing  interest,  on  affirmance  of  judgment.   1242. 

For  special  rules,  absolute   in  Jirst  instance,  in  K.  B.  8f 

C.  P.  tide  post,  p.  1460. 
to  shew  cause,  and  rules  absolute  thereon  ; 
on  behalf  of  plaintiff": 

to  discharge  rule  for  special  jury.  493.  846. 

for  leave  to  take  out  execution  against  casual  ejector, 

when  landlord  has  been  made  defendant,  and 

failed  at  trial.  551,  2.  1034. 

scire  facias  to  revive  judgment,  ?Lho\Q  Jifte  en  years 

old.  493.  1157. 

For  special  rules  to  shew  cause,  SfC.  in  K.  B.  Sf  C.  P. 

on  behalf  of  plaintiff,  vide  post,  p.  1460,  6], 

enlarged,  may  come  on  at  silting  of  judges,  in  vacation.  38. 

on  behalf  of  defendant : 

to  consolidate  actions.  494-.  552.  664,  5. 
on  behalf  of  plaintiff'  in  error  : 

lo  reverse  judgment  for  plaintiff  in  inferior  court,  and 
tax  plaintiff' in  error's  costs.   1238. 
For  special  rules  to  shew  cause,  Sfc.  in  K.  B.  S^  C.  P. 
on    behalf  of  defendant,   and  those   for    either 
party,  which  are  the  same  in  both  courts, 
ride  post,  p.  146l,  2. 
pronounced  by  judges  in  vacation,  how  drawn  up.  38. 
in  Common  Pleas, 
common ; 

given  by  prothonotaries  : 

to  appear  in  scire  facias.  4S9,  90.  1178,  9- 
given  by  filacers : 

to  appear  to  pone,  or  recordari,  Sfc.  418. 
declare  in  replevin.  418,  19-  490. 
bring  in  body.  43.  311.  49O. 
given  by  cleik  of  the  errors : 

for  better  bail  in  error.  490.  1213. 
to  certify  record.  49O.  1215. 
drawn  up  by  secondaries  ; 
on  prcecipe  : 

to  declare,  (except  in  replevin.)  422,  3,  kc.  462,  3.  490. 
plead  ;  479,  80,  &c.  49O. 
what.   480, 

in  what  cases  necessary.  305.  480. 
when,  and  how  given.  480. 

not  waived    by   summons  unattended,  for  time  to 

plead.  Id. 
time  allowed  by.  481. 
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RULES  and  ORDERS,  in  particular  cases, 
in  Common  Pleas  ; 
common  : 

drawn  up  by  secondaries; 
on  pr(Bcipe  : 
to  plead  ; 

when  it  expires.  481. 

judgment  may  be  signed  on.  Id. 
new  rule  necessary,  on  amending  declaration.  475. 

481,  764. 
unnecessary,  after  time  to  plead,  in  ano- 
ther term.  481. 
in  aciions  against  warden  of  Fleet,  on  stat.  59  Geo. 

III.  c.  64.  p.  325. 
prisoners.  358.  362,  3. 
to  new  assignment.  748. 
unnecessary,  in  ejectment.  543. 
in  scire  facias.   1 1 79. 
stamp  duty  on.  480. 
avow,  or  plead  in  bar,  in  replevin.  41 9«  4^0. 
reply  ;  490.  729- 

in  ejectment.   552.  729« 
rejoin,  sur-rejoin,  &c.  490.  748.  774,  5. 
join  in  demurrer.  490.  752. 
for  attornies,  &c.  to  appear  and  plead.  324.  490. 
not  served.  490. 

demand  in  writing  must  be  made  on.  Id. 
side-bar  or  treasury  rules,  peculiar  to  this  court:  Id. 
to  take  bill  against  attorney  off  the  file.  Id. 

enter  up  judgment  on  warrant  of  attorney,  above  one, 

and  under  ten  years  old.  Id.  600. 

bring  money  into  court,  under^'re  pounds.  49O.  672. 

enter  issue.   490.  784,  5. 

for  costs,  for  not  proceeding  to  trial  or  inquiry,  pursuant 

to  notice.  490.  552.  8I9,  20. 

to  return  writ  of  false  judgment.  49O. 

assign  errors  thereon.  Id. 
consent  rule  in  ejectment.  518.  545,  &c.  550. 
must  be  served.  492. 

For  such  other  side-bar  or  treasury  rules,  as  are  the  same 
in  K.  B.  4'  C.  P.  vide  post,  p.  1459,  60. 
on  signature  of  serjeant : 

CO  bring  money  into  court,  if  it  exceed  Jive  pounds. 

492.  672,  3. 
plead  several  matters,  in  certain  cases.  492.  709> 

10. 
in  ejectinent : 

for  judgment  against  casual   ejector:  518.538, 

9,40,41. 
when  drawn  up.  540,  41. 
landlord  to  defend,  instead  of  tenant:  518. 

549,  50. 
how  entitled.  546,  7. 
for  prothoiiotaries,  in  vacation,  to  compute  principal 
and  interest  on  bills  or  notes,  &c.  6 18,  19,  20. 
concilium  on  demurrer,  special  verdict,  or  writ  of 
error.  492.  766.9'29'  1234. 
special  jury.  492.  844,  5. 
must  be  served.  492. 
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RULES  and  ORDERS,  in  particular  cases, 
in  Common  Pleas  ; 

special,  peculiar  to  this  court : 
absolute  in  first  instance  ; 

for  allowance  of  bail,  and  supersedeas.  373. 
attachments.   486",  7. 

leave  to  enter  up  judgment  on  warrant  of  attorney,  above 
ten,  and  under  twenfy  years  old.  4^3.600. 
good  jury,  on  execution  of  inquiry.  493.  623. 
fudsment  for  plaintil^',  on  mil  tiel  record :  493.  802,  3. 
^     *  *  804,  5. 

not  required  on  verdict,  or  inquiry.  493.  630.  934, 

5. 

view.  491.  (»«•)  849. 

making  judge's  order,  or  order  of  nisi  pniis,  a  rule  of 

court.  493.517.  873,4.890. 

for  leave  to  take  out  execution  against  casual  ejector, 

when  landlord  has  been  made  defendant,  and 

failed  at  trial.  351,2.  1034. 

scire  facias,  to  revive  judgment  above  ten,  and  under 

twenty  years  old.  493.  1157. 

For  special  rules,  absolute  injirst  imtance,  in  K.  B.  4"  C.  P. 

vide  post,  p.  1460. 
to  shew  cause,  and  rules  absolute  thereon  ; 
on  behalf  of  plaintiff: 

for  attachments  ;  485,  6,  7- 

noi  usually  granted,  for  disobedience  to  sub- 

poena.  485.  857,  8. 

scire  facias,  to  revive  judgment  above  tioenty  years 

old.  493.  1157. 
For  special  rules  to  shew  cause,  S^c.  in  K.  B.  Sf  C.  P. 
on  behalf  of  plaint  if ,  vide  post,  p.  I460,  6I. 
on  behalf  of  defendant : 

to  declare  peremptorily.  426.  494. 
change  venue.  494.  658,  9-  66I. 
plead  several  matters,  except  in  certain  cases:  494. 

709, 10. 

title  of.  Addend,  to  p.  710. 

for  copyhold  tenants  to  inspect,  and  take  copies  of 

court  rolls.  492.  (A.)  494.  648. 

For  special  rules  to  shew  cause,  Sfc.  in  K.  B.  &  C.P. 

on  behalf  of  defendant,  vide  post,  p.  146 1,2. 

for  cither  party  : 

to  inspect  court  rolls.  648. 
when  moved  for  on  last  day  of  term.   504. 
party  obtaining,  not  compelled  to  proceed  on.  590. 
called  upon,  may  oppose  in  person,  after  order 
for  changing  attorney.  90,  91. 
For  special  rules  to  shew  cause,  Sf-c.  in  K.  B.  &  C.  P./or 
either  party,  vide  post,  p.  1462. 
in  King's  Bench,  and  Common  Pleas; 
common  : 

side-bar  or  treasury  rules  ; 

for  sheriff  to  return  writ :  307,  8,  9-  490.  503.  1056,  7. 
rule  to  set  aside.  307- 
bring  in  body  :    310,  11,  12.  490. 
affidavit  of  service  of.  312. 
marshal  to  acknowledge  defendant  in  custody.  367,  8.  490. 
time,  or  further  time,  to  declare.  419.  425,  6.  490. 
to  discontinue.  490.  733,  4,  3.  Addefid.  to  p.  735. 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Pleas ; 
common  : 

side-bar  or  treasury  rules; 

to  be  present  at  taxing  costs.  490.  1027- 

for  scire  facias  to  revive  judgment,  above  seven,  and  under  ten 

years  old.  490.  492.  («.)  1157. 
special : 

absoUile  in  first  instance: 

to  increase  issues,  on  writs  of  distringas.   107.  493. 
for  distringas,  on  stat.  51  Geo.  III.  c.  124.  $  2.  p.  109,  "-^c. 

493. 
allowance  of  bail.  278.  493.  Addend,  to  p.  278. 

writ  ot  error  coram  nobis.  493. 
bringing  up  prisoner,  in  same  court,  349. 

on  Lords'  act.  382,  3. 
leave  to  compound  penal  action.  493.  604. 
inhabitant  to  inspect  parish  books.  647. 
judgment  on  demurrer,  or  writ  of  error.  493.  798. 
entering  verdict   for,  or  delivery  of  poxtea  to,  prevailing 
party,  on  special  verdict,  or  special  case.  493. 

929,  30. 
suggestion,  on  IVclch  judicature  act,  to  entitle  defendant  to 
judgnunt  of  nonsuit.  493.  1004,  5. 
to  shew  cause,  and  rules  absolute  ihereun ; 
on  behalf  of  plaintiff : 

for  sale  of  issues,  on  writs  of  distringas.   107,  8.  493. 

amending  writ,  or  return.    126.  l60.  493. 

money  deposited  with  sheriff,  and  paid  into  court,  on 

Stat.  43  Geo.  IIL  c.  46.  §  2.  to  be  paid  over  to 

plaintiff.  226,  J.  493,  4. 

attachment  against  under-sheriff,  on  death  of  sheriff 

during  his  office.  Addend  to  p.  314. 

setting  aside  judgment  of  no/i  pros,  for  irregularity. 

464,  5.  404. 

leave  to  enter  up  judgment  on  warrant  of  attorney, 

above  twenti/  years  old,  494.  600. 

compelling  witness  to  swear  to  execution  of  warrant 

of  attorney.  601. 
reierence  to  master  or  prothonolaries,   in  terin  time, 
to  comjjute  principal  and  interest  on  bills  or 
notes,  &c.  494.  617,  &c. 
must  be  served  on  defendant,  before   final  judg- 
ment, in  K.  B.  620. 
how  served  ;  Id. 

when  there  are  two  defendants.  Id. 
execution  of  inquiry  before  chief  justice,  or  judge  at 

nisi  prius.  494.  623. 

defendant  to  produce  and    give   copy   of  died,   for 

phiintiff  to  declare  on.   494.  640. 

produce  same  before  commissioners  of 

stamp  ofhce,  to  be  stamped.  494. 

641. 

produce  same  to  plaintiff's  attorney,  for 

subpoenaing  witness  to  prove  it. 

Id. 
to  discharge  rule  for  changing  venue,  for   irregularity. 

494.  660,  61. 
amend  declaration,  or  replication,  &c.  753,  &c.  765, 

&c. 
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RULESand  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  I'Icas  ; 
special  : 

to  shew  cause,  and  rules  absolute  thereon  ; 
on  behalf  of  plaintiff: 

to  set  aside  nonsuit,  verdict,  or  inquisition,  and  have  a  new 

trial,  or  inquiry.  494.  630.  935. 

enter  judgment   for  plaintiff,  7wn  obstante  veredicto. 

494.935.  951,  2. 
allow   plaintiff  costs,   in  action   on  judgment.    494. 

1005,  6". 

enter  up  judgment,  and  take  out  execution,  after  verdict 

against  one  of  several  defendants,  &c.  494.  1034. 

take  out  execution,  pending  error.  494.  1031.  1202. 

in  ejectment : 

that  service  of  declaration,  on  tenant's  son  or  daugh- 
ter, &c.  may  be  deemed  good  service.  518. 
529,  30.  538,  9- 
for  consolidating  actions  in,  666. 
amending  declaration  in.  522,  3. 
tenant  to  give  undertaking,  and  find  bail,  as  re- 
quired by  Stat.  1  Geo.  IV.  c.  87-  §  1.  518. 
541,  2,  3.  Addend,  to  p.  543. 
staymg  proceedings,  pending  error.  552.  o75, 
attachment  against  defendant,  in  K.  B.  or  C.  P. 
for  costs,  on  consent  rule.  552.  1027i  8. 
suhpcena  for  same,  in  Exchequer.    552.  1028. 
attachment,  for  opposing  execution  of  writ  of 
possession.  552.  1082. 
on  behalf  of  defendant : 

to  reverse  outlawry.    136,  &c.  494,  5. 
quash  writ.   159,  60.  166.  495. 
set  aside  service  of  process,   168. 
for  money  deposited  with  sheriff,  and  paid  into  court,  on 
Stat.  43  Geo.  III.  c.  46.  §  2.  to  be  repaid  to  de- 
fendant, or  his  bail,  &c.  226,  7-  495. 
time  to  plead,  under  certain  circumstances.  475,  6. 

495. 
10  set  aside  proceedings  for  irregularity  ; 

in  process,  or  notice  subscribed  thereto,  and  dis- 
charge defendant  on  filing  common  bail, 
kc.  159,  60.  166,  7.  495.  561,  2. 
delivery,  filing,  or  notice  of  declaration.  46l, 
2.  495.  561,  2,  3.  6^7,  8. 
notice  of  trial.  495.  56 1,  2,  3. 
in(juiry.  Id, 
oil  bail  bond.  301,  &c.  495. 
against  sheriff.  31 6,  &c.  495. 
tc  set  aside  interlocutory  judgment,  for  irregularity  :  495. 

614,  15. 
on  affidavit  of  merits.  495. 
verdict  or  inquisition,  and  have  a  new  trial  or 
inquiry.  Id.  630.  935. 
execution  for  irregularity,  and  discharge  de- 
fendant out  of  custody,  or  restore  to 
him  money  levied.  495.  1072. 
to  stay  proceedings,  in  action  on  bail  bond.  301,  tx.c. 

495.  586,  7. 
against  sherifi^.  3l6,  &c.  4yi. 

d  C 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Pleas; 
special : 

to  shew  cause,  and  rules  absolute  thereon  ; 
on  behalf  of  defendant : 

to  stay  proceedings,  where  debt  sued  for  appears  to  be 

under  40s.  493.  565,  6. 

where  action  is  brought  on  bad  or  defective 

grounds.  495.  565,  6,  &c. 

contrary  to  good   faith.  495. 

565.  573. 

without  proper  authority.  565. 

573. 

pending  error.  495.  574,  &c. 

until  security  be  given  for  costs.  495.  578, 

&c. 

costs  are  paid,  of  former  action  for  same 

cause.  495.  584. 

to  strike  out  superfluous  or  unnecessary  counts.   495. 

667,  8. 
withdraw  general  issue,  and  plead  it  de  novo,  with  no- 
tice of  set  off,  or  upon  bringing  money  into  court. 

495.  725, 
add  or  withdraw  special  pleas.  495.  726,  7. 
amend  pleadings.  495.  753,  4,  &c.  J^^^i  &c. 
for  judgment  as  in  case  of  nonsuit.  495.  824,  &c. 

putting  oft'  trial,  for  absence  of  material  witness.  495. 

831,  &c. 
till  plaintiflf  consent  to  witnesses  being  examined 
on  interrogatories.  495.  86O,  61. 
nonsuit,  after  point  reserved.  495,  6.  935. 
in  arrest  of  judgment.  496.  96O,  61. 
for  plaintiff"  to  bring  poitea  into  court,  and  file  plea  roll, 
so  that   defendant  may  enter  suggestion 
thereon,  to  entitle  him  to  costs,  on  court 
of  conscience  acts.  496.  99^^  6. 
suggestion,  after  nonsuit  or  verdict,  to  entitle  him  to 
double  or  treble  costs,  &c.  496.  1026. 
allowing  defendant  costs,  where  plaintiff' does  not  re- 
cover the  sum  for  which  he  was  arrested,  &c.  496, 
discharging  insolvent  debtor,  on  stat.  48  Geo.  III. 
c.  123.  p.  392,  3.496. 
in  ejectment ; 

to  permit  coparcener,  joint-tenant,  or  tenant  in  com- 
mon, to  confess  lease  and  entry  only.   518. 

547,  8. 
set  aside  proceedings,  for  irregularity.  518.  544. 
when  regular,  upon  affida- 
vit of  merits,  &c.  Id. 
545. 
stay  proceedings,  when  two  actions  are  pending, 
for  same  premises,  in  diflfer- 
ent  courts.  572. 
pending  error.  552.  575. 
until  security  be  given  for  costs. 
552.  578,  &c. 
costs  are  paid  of  former 
ejectment,  552.582,3. 
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RULES  aud  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Pleas; 
special : 

to  shew  cause,  and  rules  absolute  ihereon ; 
on  behalf  of  defendant : 
in  ejectment ; 

to  stay  proceedings,  on  payment  of  rent,  &c.   552. 

589,  90. 

on  payment  of  mortgage  money,  &c. 

552.  590,  91. 

for  attachment,  against  lessor  of  plaintifl",  in  K.  B. 

or  C.  P.  for  costs  on  consent   rule.  552. 

1028. 
subpwna  for  same,  in  Exchequer.  Id. 
restoring  possession  of  premises,  improperly  de- 
livered under  writ  of  possession.  544.  552. 

1081,  2. 
for  either  party  : 

for  leave  to  inspect  and  take  copies  of  books,  &c.  or 
court  rolls,  and  have  them  produced  at 
trial.  496".  6i6,  7,  8,  9. 
trial  at  bar.  496.  807,  &c. 

in  adjoining  county.  496.  780,  81,  2.  811. 
to  set  aside  judge's  order.  496.  517. 

award.  496.  897,  8. 
for  repleader.  496.  935.  952,  3. 

venire  facias  de  novo.  496.  9^^.  953,  4. 
master  or  prathonotaries  to    review   taxation.    496. 

1027. 
judgment  nunc  pro  tunc.  496.  576.  9^5,  6.  972,  3. 
where  no  action  is  depending  : 

for  admission   of  attorney,  on  stat.  31  Geo.  III.  c.  32. 

p.  66".  (c.) 
to  strike  attorney  off  roll,  for  misconduct.  84.  552. 

at  his  own  instance.   85.  491- 
552,  3. 
re-admit  attorney.  74,  5.  85.  553. 
make  submission  to  arbitration  a  rule  of  court.  553. 
set  aside  annuity.  552,  3,  ike. 
at  judge's  chambers.  508. 
drawing  up.  504,  5.  508,  9» 
service  of.  67,  8.  490.  492.  505,  6. 
how  far  a  stay  of  proceedings.  301.  499-  506. 
shewing  cause  against ;  504,  5,  6". 
in  first  instance.  504.  508. 
at  judge's  chambers.  508. 
making  absolute.  507. 
standing  over.  Id. 
rehearing.  Id. 

enlarging.   Id.  508.  511,  12. 
enlarged  ; 

service  of.  227.  506". 
making  absolute.  507,  8. 
entering  on  peremptory  paper.  511,  12. 
reviving.   507. 
amending.  512. 
opening.  /(/.  514.  665. 

not  to  be  moved  for,  contrary  to  former  rule.  Id. 
when  appointed  for  particular  days.  509,  10. 
S  C  2 
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RULES  and  ORDERS,  in  particular  cases, 
in  King's  Bench,  and  Common  Pleas  j 
special : 

to  shew  cause,  and  rules  absolute  thereon  ; 

when  brought  on  peremptorily.  488.  511,  12. 
costs  of;  508,  9. 

on  refusal  of.  508.  (g.) 
in  Exchequer  of  Pleas  ; 
common  : 

to  appear  and  claim  on  extents.   1115. 

scire  facias,  for  king.  1141,  2. 
plead  ;  481. 

to  extent.   1124. 

scire  facias,  for  king.   1141,  2. 
reply.  729- 
enter  issue.  785. 

rejoin,  or  join  in  demurrer,  on  extents.  1127. 
for  judgment  on  same.  1 129- 
special : 

for  distringas,  on  stat.  51  Geo.  III.  c.  124.  p.  Ill,  12.  154,  5. 
attachments ;  484. 

absolute  or  nisi.  486,  7- 
changing  venue.  662. 

judgment  as  in  case  of  nonsuit,  after  peremptory  undertaking, 
absolute  in  first  instance.  829-  ('«•) 
special  jury.  844.  (/.) 

execution,  after  nonprossing  writ  of  error.   1244.  {k.) 
motion  for,  on  last  day  of  term.  502,  3. 
service  of,  505,  6. 
shewing  cause  against.  506,  7- 
in  Exchequer  Chamber; 
common : 

to  allege  diminution.   1221,  2.  1224. 

assign  errors.   1225. 
plaintiff  in  error  not  confined  to  one  rule  in  each  term.  Id. 
special ; 

when  made  absolute.  Addend,  to  p.  507. 
for  computing  interest,  on  affirmance  of  judgment.  1242. 
stamp  duty  on.  480. 
not  records.  496. 
evidence  of.  Id. 

S. 

SAILORS.  See  tit.  Seamen. 

SATISFACTION  ;   See  tit.  Accord  ^  Satisfaction. 
by  levy  on  Jieri  facias.   1059- 

taking  body  on  ca.  sa.   IO69,  70. 
entry  of;  603.  787-  1085,  6. 

on  warrants  of  attorney,  and  cognovits,  603.  1085.  (k.) 
judgments ; 

in  K.  B.   1085. 
C.  P.  Id.  1086. 
in  term.  Id. 

vacation.   1086. 
payment  on.  514.  1086. 
SCANDALTJM  MAGNATUM.  654.  1194. 
SCIENDUM.  867. 
SCIRE  FACIAS, 
what.  1139. 
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SCIRE  FACIAS, 

in  general;   1139,  40. 
to  have  execution  : 

generally.  1139,  &c. 

of  other  lands,  after  eviction  on  extent.  1136,  7. 
for  other  purposes : 

to  prosecute,  &c.  after  pardon  of  outlaw.   141. 
ad  rehahendum  teriam.  1 146.  (6.) 
audiendum  errores  ;   1 230. 

to  compel  joinder  in  error.  1221,  2.  1226. 
false  judgment.  1248. 
costs  on.  982. 
proccssmn  et  recordu?n.  1174.  1230. 
to  obtain  restitution,  after  reversal  of  judgment  on  error.   1072, 

3.  1245,6. 
disprove  debt,  in  mayor's  court  of  London.  1 138.  (A:.) 
cannot  be  sued  out,  without  a  new  warrant  of  attorney.  89-  1139. 
for  the  king  ; 

to  have  execution  : 

on  recognizance.   1092.  1140. 
judgment;   1140. 

not  necessary,  after  a  year.   IO9O.  1 140. 

death  of  king's  debtor.   1140. 
of  bond  debt;   IO9I,  2.  1140. 

against  principal,    1092.  1140. 
sureties.  Id. 
simple  contract  debt,  when  recorded.  1092. 
debts  found  to  be  due  to  king's  debtor; 
on  extent.   1 11 6.  1140. 

diein  claiisit  extremum.  Id. 
special  capias  utlagatum.  Id. 
a  judicial  writ.   1140. 
out  of  what  court  it  issues.  Id. 
Jiat  of  baron  not  necessary  for  issuing  it.  Id. 
form  of.   1140,  41. 
into  what  county.   1141. 
signing.  Id. 
teste  and  return  of.   Id. 

cannot  be  sued  out  in  vacation,  on  inquisition  after  end  of  pre- 
ceding term.   Id. 
amendment  of.  Id. 
return  of; 

scire  feci.    Id. 
7iihil.  Id. 
second  writ  of.  Id. 
rule  to  appear;  Id. 

on  writ  returnable  last  day  of  term.  Id. 
plead.   Id. 
obtaining  further  time  to  plead.  Id. 
consequences  of  not  appearing  or  pleading  ;  Id.  1142. 
extent.   1142. 

entry  of  judgment  unnecessary.   Id. 
proceedings  on  appearance.  Id. 
Jo  repeal  letters  patent  :    1139,  40.  1142. 

when  aranred  of  a  thing  not  <irantable.    1142. 

on  a  Iraud,  or  lal»e  suggestion,   la. 
if  failure  in  part,  vitiates  the  whole.  Id. 
on  forfeiture  of  office.   Id. 

when  two  patents  are  granted  of  same  thing.    1143. 
when  granted  to  the  pKJudicc  of  another.  Id. 
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SCIRE  FACIAS, 

for  the  king; 

to  repeal  letters  patent : 

an  original  writ.  1139.  I '43. 
direction  of.   1 143. 
when  returnable : 

in  petty  bag  office.   Jd. 
King's  Bench  :   Jd. 

motion  to  set  aside.  Id. 
founded  on  matter  of  record.  Id. 
mode  of  obtaining  :  Id.  ' 

Jiat,  &c.  Id. 
form  of.  Id.  1 1 44. 
return  of.  Id. 

judgment  by  confession  or  default.  Id. 
venue  cannot  be  changed  in.  654. 
plea  or  demurrer.   1144. 
trial.  Id.  1145. 
judgment.    1145. 
costs.  Id. 
for  the  subject ; 

on  a  recognizance;   1139,  40.  1145. 
at  common  law  :    1140. 

against  bail  to  the  action:  574.  1145. 
when  it  lies,  and  when  not.   1 146,  7- 
a  personal  action,  within  stat.  l6  &  17  Car.  II.  c.  8.    p- 

1208. 
out  of  what  court  it  issues.  1150. 
when  it  may  be  commenced.   1  149. 
frcecipe  for.  1 1 50. 
form  of,  in  K,  B.  Id.  1151. 

C.  P.  Id. 
not  within  stat.  27  Eliz.  c,  8.  p.  1194. 
need  not  be  entered  in  sheriff's  book,  if  filed  in  time.  1179- 
award  of  execution  in.  Id.  1180. 
execution  in.    1186,  J. 
against  bail  in  error;   1146.  1151. 
out  of  what  court  it  issues.  1151,  2. 
by  whom  made  out.   1152.  , 

form  of.  Id. 
by  statute : 

on  stat.  19  Geo.  III.  c.  70.  §  6.  p.  406.  (J.) 
after  a  year.   1 145,  6. 

death  of  conusee.  Id. 
eviction.   10/7.  1136,  7- 
on  a  judgment;   1139.  1  145. 
by  and  against  the  same  parties  : 
after  a  year  and  a  day  :   1 152,  3. 
history  of,  and  when  necessary  ; 
in  real  actions.  Id. 

personal  actions.   1153,  4. 
ejectment.  1 1 54. 
after  interlocutory  judgment.  Id. 
former  scire  facias.  Id.  1158. 
error.  Append.  Chap.  XLIII.  §  77,  &C. 
year,  how  computed.    1154. 
when  not  necessary ; 

in  case  of  the  king.    IO9O.  1140. 
upon  outlawry  after  judgment.   131. 

judgment  against   insolvent  debtor,  on  stat.  1  Geo. 
IV.  c.  119.^  25.  p.  397. 
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SCIRE  FACIAS, 

for  the  subject ; 

on  a  judgment ; 

by  and  against  the.  same  parties  : 
after  a  year  and  a  day  : 
when  not  necessary  ; 

after  execution  taken  out  within  the  year.   1155. 
defendant  is  charged  in  execution.  370. 
stay  of  execution  by  agreement.  608.  1155. 
agreement  that  it  shall  not  be  necessary.   1155. 
error.   1156. 
injunction.  Id. 
out  of  what  court  it  issues.  Id. 

rule  or  motion  for,  in  K.  B.  490,  91,  2.  492.  (fl.)  1156,  7. 
C.  P.  490,  91,  2,  3.  492.  [a.)  1 157. 
form  of;   1157,  S. 

upon  judgment  of  inferior  court.  401,2.  1158. 
in  error  ;  See  tit.  Error. 

qnare  executionem  non :   1158.  1219,  20,  21,  &c. 

costs  on.  982.  1223. 
ad  audiendum  error es  :  Ante,  p.  1465. 
costs  on.  982. 
processum  et  recordum.   1174.  1230. 
after  von  pros,  on  writ  of  false  judgment.   1032. 
for  demands  arising  after  judgment ; 
in  covenant.   1158,  9« 
annuity.   1159. 
debt  on  bond,  for  payment  of  annuity.  Id.  II60. 

money    by    instalments. 
1160. 
performance  of  covenants.  Id. 
to  have  execution  of  future  effects  ;    1 152. 
of  bankrupts.   1  160,  &c. 
insolvent  debtors.    Il63. 
against  executors  or  administrators; 

on  judgment  of  assets  quando  acciderint,  1 164,  &c. 
de  bonis  propriis  :   1152.  11 64,  5,  6. 
scire  fieri  inquiry.   1064.  Il65,  6. 
upon  a  change  of  parties  :   1 166,  7- 
by  niarriage.  Id. 

bankruptcy.  967.  II66,  7,  8. 
death  :   11 68. 
of  sole  plaintiff,  or  defendant  ; 

between  verdict  and  judgment.  9^6.  II68. 
after  interlocutory,  and  before  final  judgment.  ^67. 

1168,9,70. 
costs  on.   See  tit.  Costs. 
of  one  of  several  plaintiffs,  or  defendants; 
pending  suit.    1 17O,  71- 
after  judgment.   1171- 
of  one  plaintiff,  or  difendant ; 
after  final  judgment; 

in  ejectment.  See  tit.  Ejectment. 
by    or    against     personal     representatives: 

1171,  2,  &c. 
form  of.    1173. 

award  of  execution  on.   1179,  80. 
by  administrators  de  bonis  non.   1172,  3. 
against  heirs  and  tertenants  :   1173,  4. 
on  death  of  one  of  several  defendants. 

1174* 
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SCIRE  FACIAS, 
for  the  subject ; 

on  a  judgment; 

upon  a  change  of  parties  : 
by  death  : 

of  one  plaintiff  or  defendant  ; 
after  final  judgment; 

against  heirs  and  tertenants: 

form  of.   1 174. 
against  tertenants ;  Jd. 

in  error,  to  reverse  fine  or  recovery.  Id. 
in  replevin; 

against  pledges  for  a  return.   IO78,  9- 
sheriff.   1079- 
generally  :  117^. 

in  King's  Bench  ; 

where  brought.  Id. 
by  whom  made  out,  and  signed.  Id. 
teste  and  return  of.  Id.  11 76. 
when  amendable.   11 76, 
in  Connmon  Pleas; 

where  brought.  1 1 75. 
by  whom  made  out,  and  signed.  Id. 
where  one  scire  facias  is  sufficient.   1 17S. 
teste  and  return  of.   1175,  6. 
when  amendable.  I176. 
quashing,  without  costs.  Id. 
summons.  Id.  1177- 
calling  for  return.   1177« 
sheriff's  return  ; 
scire  feci  :  Id. 

on  old  judgment,  in  C.  P.   1157. 
nihil  habet.   11 71. 

scire  feci  to  one,  and  nihil  habet  to  another.  Id. 
against  heirs  and  tertenants.  Id. 
alias  ;  Id. 

teste  and  return  of.   11 78. 
leaving  in  sheriff's  office.   1148.  1178,  9. 
how  long  to  remain  there.  Id. 
sheriff's  indorsement  on.   1 179- 
entering  in  scire  facias  book.    1148.  1179- 
rule  to  appear,  in  K.  B.  490.  1179. 

C.  P.  489,90.  1179. 
judgment  by  default.    1179. 
entry  of  proceedings,  in  K,  B.   1180. 

C.  P.  Id. 
appearance,  in  K.  B.  Id. 
C.  P.  Id. 
prcecipe  for.  Id. 
when  compulsive,  no  waiver  of  irregularity.  563. 
imparlance,  in  C.  P.  1180. 
declaration  ; 

in  King's  Bench  :  Id. 

on  recognizance.  Id.  1181. 
judgment.   1181. 
Common  Pleas  :  Id. 
title  of.  Id. 
good  in  part,  and  bad  in  part.  750. 
slaying  proceedings  in,  pending  error; 
against  principal.  574. 


INDEX.  1469 

SCIRE  FACIAS, 

for  the  subject ; 
generally  : 

staying  proceedings  in,  pending  error; 

against  bail.  576,  7.  8. 
pleas ; 

in  abatement.   1174'.  1181. 
bar : 

nul  tiel  record.  695. 
by  bail.  744.  1182,  &c. 
on  judgment;   1184,5. 

by  heirs  and  tertenants.  692.  1174.  1181,  2. 
must  be  delivered,  in  K.  B.  724. 

or  filed,  in  C.  P.   1185. 
pleading  to,  waiver  of  irregularity.  563. 
replication  on,  against  bail,  conclusion  of.   1181. 
demurrers;  724.  774.  1185. 
must  be  delivered,  in  K.  B.  Id. 

or  filed,  in  C.  P.    1185. 
issues ;  Id. 

by  whom  made  up,  in  K.  B,  774-  1185. 

and  to  whom  delivered,  in  C.  P.   1185. 
form  of,  on  extent  in  aid,  &c.  1142.  (/.) 
nonsuit  in.  917- 

relief  on,  by  audita  querela,  &c. ;    1185. 
after  scire  feci.  Id, 
two  nihils.   Id. 
damages  ;  920,  21.  1185. 

judgment  reversed  for.   1237« 
costs;   See  tit.  Costs. 

payable  by  plaintiff  on  quashing,  in  K.  B.  982.  II76. 
aliter,  in  C.  P.,  before  plea.  Id. 
award  of  execution.   1179j80. 
execution.   IO9O.  1186. 
not  within  statutes  of  limitations.   15. 
SCIRE  FACIAS  Book,  what.  1179. 

not  necessary  to  enter  scire  facias  in.  Id. 
SCIRE  FACIAS  Roll.  787- 
SCIRE  FIERI  Inquiry;   1064.  Il65. 

return  to.    11 65.  {k.) 
SCOTLAND, 

within  statute  of  limitations.   16. 
afiidavils  sworn  in.   l65.  180,  81.  599- 
privilege  of  peers  of,  from  arrest.   194. 
sequestration  in,  no  bar  to  arrest.  204, 
plaintiff  residing  in,  must  give  security  for  costs.  5791 
commission  for  examining  witnesses  in.  832. 
error  from.   1195. 

appeals  from,  to  House  of  Lords.  Id.  {d.) 
SEAL, 

necessary  for  authenticating  foreign  judgment.  978. 
SEAL  day"; 

writ  of  error  need  not  be  tested  on.   1 198. 
SEAL  OFFICE, 
when  open.  48. 

holidays  at.  Id.  49,  &c.  and  see  tit.  Holidays. 
SEALER  of  WRITS, 

office  and  duty  of.  47,  8. 

in  Exchequer.  52. 

duty  of,  on  sealing  writs  of  execution,  in  K.  B.  1037. 
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SEAMEN, 

limitation  of  actions  for  wages  of.   15. 
arrest  of.  201,  &c. 
bail  of,  how  discharged.  296. 

foreign,  when  not  required  to  give  security  for  costs.    580. 
SEARCHING  for  PLEAS.  609. 
SEATS  in  Churches; 

actions  for  disturbance  of:    447. 
evidence  in.  Id. 
SECONDARY  of  King's  Bench  ;  39- 

when  clerks  anciently  accounted  with  him.    787'  (/>•) 
SECONDARIES  of  Common  Pleas  ; 
office  and  duties  of:  40,  41,  2,  3. 
on  trials  at  bar.  810. 
SECURITY  for  Costs  ;  .578,  ike. 

when  required.  579>  80. 
when  not.  580,  81. 
in  Exchequer.  579'  (^0 
in  error.  580. 

application  for,  when  and  how  made.  581,  2. 
signing  judgment  after  giving,  in  C.  P.  475. 
for  prisoner's  allowance.  386,  7* 
SEISIN,  how  stated  in  pleading  ; 
of  king.  445.  {b.) 
corporation.  /(/. 
husband,  J wre  uxoris.  Id. 
SEQUESTRARI  FACIAS.  1063.  (g.) 
SEQUESTRATION, 

in  Scotland,  no  bar  to  arrest  in  England.  204. 
process  of;   1063,  &c. 
what.  1063. 

proceedings  on.  Id.  1064. 
returns  to.  Id. 
out  of  Chancery,  fraud  in  executing.   1044,  5. 

landlord  entitled  to  year's  rent  on.  1055,  4. 
SERJEANTS  AT  LAW  ; 
privileges  of.  76.  056. 
SERJEANTS  INN  HALL; 

sittings  of  judges  at,  out  of  term.  37,  8. 
business  formerly  done  at.  262,  3. 
special  arguments  in.  962. 
SERVICE, 

under  articles  of  clerkship.  See  tit.  Attomies. 
of  process.  See  tit.  Process. 

notices,  &c.  67,  8.  46l,  2.  505. 

rules.  67,  8.  227.  490.  492.  505,  6. 

declaration  in  ejectment;  519.  525,  &c.  531,  2.  and  see  tit.  Ejectment. 

perfect  or  imperfect.  527-  538. 
allowance  of  writ  of  error.   1 199. 
SERVICES; 

avowry  or  cognizance  for.  698. 
SESSIONS;  06. 

books  of.  646.  852.  and  see  tit.  Inspecting  Books,  Sec, 
attorney's  bill  taxable,  for  business  done  at.  330. 
SETOFF; 

at  common  law.  715. 

by  statutes.  Id.  716. 

in  what  actions  allowed.  716,  17. 

in  what  not.  Id. 

in  replevin.  7 '6. 
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SET  OFF ; 

cannot  be  of  penalty.  7l6. 

general  damages.  Id. 

debt  barred  by  statute  of  limitations.  Id.  71 7. 
debts  must  have  existed  at  time  of  commencing  action.  7 17. 
be  mutual,  and  due  in  same  right  :   Id.  718,  ip. 
cases  of  partners.  717- 

on  policies  of  insurance.  Id.  718,  ip. 
of  husband  and  wife.  718. 

executors  and  administrators.  717>  18. 
trustees.  718,  I9. 
assignees  of  bonds.  Id. 

bankrupts.  717,  18,  I9. 
plea  of.    611.  696.  715,  &c.  719,  20. 
when  it  must,  or  may  be  pleaded.  701,  2.  719,  20. 
mode  of  replying  to  plea  of.  720.  740. 

notice  of,  when  and  how  given  :  495.  715,  &:c.  720,  21.  725. 
form  of,  720. 

cannot  be  given  with  plea  of  non  est  factum,  in  covenant.  Id. 
proceedings  on.  Id.  721. 
particulars  of.  6'43,  4,  5. 

of  costs,  or  debt  and  costs,  in  one  action,  against  those  in  another.  340. 

1028,  9. 
on  award.  884,  5.  888.  892. 
debt  not  allowed  in  cross  action,  when  defendant  is  in  execution.  IO69. 
SETTING  aside  Awards.  See  tit.  Arbitration. 
Executions.   1072. 
Inquisitions.  630,  31.  935. 
Judgments  by  default.  See  tit.  Judgments. 
Pleas.  469.  479-  611,  12.  69I,  2,  3.  730,  31. 
Proceedings ; 

want  of  attorney's  certificate,  no  ground  for.  73. 

on  bail  bond.  301,  2.  304,  5. 

against  sheriff.  3l6,  17. 

for  irregularity  :  450.  495,  6.  56l,  &c.  688. 

costs  on.  564. 
difference  between,  and  staying  proceedings.  Id. 
SEVERAL  FISHERY  ; 

justification  under  right  of.  698. 
SEVERAL  PLAINTIFFS; 

signing  note,  on  Lords'  act.  386. 

security  for  costs,  when  not  required  in  action  by.  580. 
judgment  on  warrant  of  attorney ;   599- 
aflfidavit  for.   6OI. 
SEVERAL  DEFENDANTS,  process  against.   146,  7- 

declaring  against.  Id.  421.  450.  472,  3. 
one  of,  cannot  bring  money  into  court.  67 1. 
making  up  issues  against.  778. 
notice  of  trial  to.   815,  1 6. 
execution  against  one  of.   IO7O. 
costs  in  actions  against.   1022,  &c.  1028,  9- 
SEVERAL  COUNTS,  or  Pleas,  costs  of.  948.  IOO6,  &c. 
ISSUES,  how  made  up  :  773.  778,  9- 

costs  of,  on  inclosure  act.  1011,  12. 
SHAM  PLEAS,  discountenanced.  6II,  12.  727-  7^7-  {a.) 
SHERIFF, 

an  officer  of  the  court.  52. 

duty  of.  Id. 

punishable  for  misbehaviour.  Id.  53. 

aiiornics  not  liable  to  serve  ihc  office  of.  77. 
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SHERIFF, 

his  authority  under  writ.  214. 
officers.  Id. 
warrant.  Id.  215. 
mandate  to  bailiff  of  liberty.  215. 
not  bound  to  take  notice  of  defendant's  privilege.   195.  198.  212.  217.  (/.) 
entering  liberty,  without  a  7wn  oniittas.  215.  1095. 
his  duty  upon  an  arrest;  219i  &c. 

by  special  bailiff.  307. 

under  stat.  43  Geo.  III.  c.  46.  §  2.  p.  225,  6,  &c. 
treatment  of  prisoners,  arrested  on  mesne  process  :  228,  &c. 
when  to  carry  them  to  county  gaol.  229,  30. 
penalty  on,  for  misbehaviour.  231,  2. 
duty,  upon  a  special  capias  utlagatian.  134. 
how  discharged,  on  reversal  of  outlawry.   142. 

his  power  and  duty,  in  taking  bail  on  an  attachment.  220,  21.  487,  8- 
has  no  right  to  take  fees,  at  common  law,  for  execution  of  process.  232. 
what  fees  he,  or  his  officer,  may  take,  by  stat.  23  Hen.  VI.  c.  9-  Id.  233. 
in  what  cases  liable  for  escape,  and  in  what  not.  222.   220,  30.  234,  5. 

284,  5.  309,  10.  1069.  1071,  2. 
when  he  may  return  a  rescue.  236. 
rule  for,  to  return  writ  :  297.  306,  &c. 

in  what  cases  it  cannot  be  had.  307,  8. 
at  what  time  it  may  be  taken  out.  Id. 
from  whom  obtained,  in  K.  B.  307. 

C.  P.  Id. 
service  of.  308. 
motion  to  set  aside.  307. 
when  to  make  his  return.   103.  307. 
liable  to  attachment,  for  not  making  it.  308. 

his  return,  and  when  liable  to  action  or  attachment  thereon,  and  when  not. 

106,  7.  308.  310,  &c.  1069. 
to  process  by  original.   IO6. 
when  rule  expires  in  vacation,  in  K.  B.  308. 

C.  P.  Id. 
as  between  new  and  old  sheriff.  Id. 
rule  for,  to  bring  in  body  :  297-  310. 

at  what  time  it  may  be  taken  out.  311. 

cannot  be  taken  out,  till  time  for  putting  in  bail  has  expired.  Id. 

should  be  given  without  delay.  Id. 

from  whom  obtained,  in  K.  B.  Id. 

c.  P.  43.311.490.(6.) 

affidavit  of  service  of.  312. 
of  county  palatine,  answerable  for  contempts.  313. 
liable  to  attachment,  for  not  bringing  in  body  :  312,  13,  14. 
origin  of  this  practice.  310. 
how  far  liable  thereon.  315. 
liability  of,  on  attachment,  for  costs  in  actions  on  bill.  Id. 

for  taking  insufficient  pledges  in  replevin.  Id.  (f.) 
not  liable  to  action,  for  refusing  bail,  on  attachment  out  of  Chancery.  221. 

for  costs,  on  discharging  defendant  after  notice.  339,  40. 
how  proceeded  against,  if  he  take  bail  thereon.  Id. 
death  of,  during  his  office.  Addend,  to  p.  314. 
when  discharged  ; 

by  taking  assignment  of  bail  bond.  307-  Addend,  id. 
appointing  special  bailiff,  at  plaintiff's  request.  307. 
render.  283,  4,  5.  312. 
laches.  311.315,  I6. 
cognovit.  315,  16. 
putting  in  bail,  &e.  317. 
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SHERIFF, 

when  not  dischnrged  ; 

by  render.  284,  5.  312. 

payment  of  sum  sworn  to,  on  stat.  43  Geo.  III.  c.  46.  §  2.  p.  315. 
death  of  defendant,  after  contempt  incurred.  Id. 
or  his  bail,  may  put  in  and  justify  bail  above,  by  their  own  attorney.  90. 

245. 
need  not  justify  bail,  to  set  aside  irregular  attachment,  in  C.  P.  257. 
allowance  to,  for  bringing  up  defendant,  on  habeas  corpus.  351. 
his  power  and  duty,  under  writ  oi  Jicri  facias.   1051,  &c. 
property  in  goods  taken  in  execution.   1052. 
duty  in  selling  them.  Id.  1053. 
notice  to,  of  rent  in  arrear,  on  stat.  8  Anne,  c.  14.  ^  1.  p.  1055. 
his  return  Xo  fieri  facias.  121,  2.  1058,  he. 
time  enlarged  for  making  it.   1057,  8. 

his  duty  upon  ca.  sa.  when  he  receives  debt  and  costs.    lOGp,  70. 
return  to  ca.  sa.   1068.  1148. 
duty  on  elegit.   1074,  5. 

extent.    1095,  6.  1102,  3. 
in  what  cases  entitled  to  poundage.    1083,  4,  5.  1118,  I9,  20. 
penalty  on,  for  extortion,  in  levying  crown  debt.   1119- 
not  bound  to  execute  writ  of  false  judgment,  without  being  paid  his  fees. 

1247. 
actions  by.  See  tit.  Actions. 
against ;  Same  title. 

declaration  in.  236.  448.  Addend,  to  p.  437.  (n.) 
evidence  in.  221.  235'.  Id.  {!>.)  1055,  6. 
stayinjT  proceedings  in.    1037,  8. 
SHERIFF'S  COURT  of  LONDON  ; 

return  that  defendant  was  taken,  &c.  on  plaint  levied  in.  407-  (^.) 
SHERIFF'S  OFFICERS,  &c.  214.  228,  9,  30,  &c. 
agreements  with,  to  put  in  bail,  &c.  222. 
cannot  be  bail.  247. 
actions  by.  222,  3.  317,  18. 

against,  on  stat.  32  Geo.  II.  c.  28.  §  12.  p.  232,  3.  569. 

for  money  levied  by  distress,  after  reversal  of  outlawry. 

1054. 
SHEWERS, 

on  view.  849. 
SHIP'S  ARTICLES; 

delivering  copy  of.  639,  40. 
SHORT  NOTICE  of  Trial.  See  tit.  Trials. 

Inquiry.  See  tit.  Inquiry. 
SHROPSHIRE, 

next  EngliAk  County  to  North  Wales.  811. 
SI  TE  FECERIT  SECURUM.  See  tit.  Pone. 
SIDE  BAR  Rules.  See  tit.  Rules  and  Orders. 
SIDE  CLERKS,  in  Exchequer.  52.  321.  325. 
SIGNING  PLEAS.  See  tit.  Pleas  and  Pleading. 
SIMILITER; 

adding,  in  C.  P.  478.  774,  5. 
to  general  issue,  must  be  delivered,  in  K.  B.  748. 
striking  out,  and  demurring.  783. 

want,  or  improper  addition  of,  amendable,  in  K.  B.  9^^' 
aliter,  in  C.  P.  Id. 
SIMPLE  CONTRACT  DEBTS, 
to  king ;  1089. 

mode  of  recovering.   1092,  3. 
from  what  time  lands  are  bound  by.  1097» 
extent  in  aid  for.   IIO6,  7?  S. 
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SINGLE  DAMAGES.  See  tit.  Damages. 
SITTINGS, 

of  judges  in  bank,  out  of  term.  37,  8. 
SLANDER.  See  tit.  Words. 
SMALL  DEBTS; 

discharge  of  prisoners  in  execution  for.  391,  2,  3.  Il63. 
SOLDIERS  ; 

arrest  of.  201,  2. 

appearance  in  actions  against.  244. 
proceedings  on  bail  bond  given  by.  302. 
place  of  life  guardsman  saleable,  under  Lords'  act.  385. 
a  liter,  of  officer's  full  or  half  pay.    Id. 
SOLICITOR, 

in  Chancery,  may  practise  on  equity  side  of  Exchequer.    68. 
on  equity  side  of  Exchequer,  cannot  practise  as  such  in  Chancery.  Id. 
in  equity,  lien  of,  on  papers  in  his  possession.  338.  {g.) 
when  not  allowed.  338. 
SOLVIT  AD  DIEM, 
plea  of;  702. 

must  be  delivered.  6l3. 
need  not  be  signed,  in  K.  B.  724. 
not  formerly  signed,  in  C.  P.  725. 
evidence  on.   17,  IS,  19. 
SOLVIT  POST  DIEM, 
plea  of;   702. 

when  it  must  be  pleaded.    17. 
SON  ASSAULT  DEMESNE, 
must  be  pleaded.  704. 
plea  of,  generally,  in  defence  of  self.  (>98. 

third  persons.  Id. 
specially,  with  an  ira  motus.  Id. 
need  not  be  signed  or  filed,  in  K.  B.   724. 
not  formerly  signed,  in  C.  P.  725. 
new  assignment  on.  745. 
issue  on,  by  whom  made  up.  773,  4. 
SOUTH  SEA  HOUSE, 
books  of;   852. 
inspecting.  647- 
SOUTHVVARK, 

direction  of  process  in.  150. 
court  of  requests  for.  992,  &c. 
SPECIAL  ARGUMENTS;  510,  11. 

days  appointed  for,  in  C.  P.  Id.  512.  797,  8. 
in  Serjeant's  Inn  Hall.  962. 
SPECIAL  ASSUMPSITS.  2,  3. 
SPECIAL  BAILIFF; 

appointment  of,  discharges  sheriff,  307-  1059.  IO69. 
SPECIAL  CASES; 

origin  of.  929- 

what,  and  how  drawn.  Id.  930. 
turning  into  special  verdict.  930. 
not  allowed,  on  trial  of  indictment  at  sessions.  Id, 
on  appeals  at  Quarter  Sessions;  513,  14.  930. 
in  cases  of  settlement.  930. 
upon  convictions  for  penalties.  Id. 
when  not  drawn  up,  settled  or  signed,  how  to  procee<l.  Id.  Ad' 

dend.  id 
setting  down  for  argument,  in  K.  B.  510. 

C.  P.  Id.  51i. 
arguing,  in  Exchequer.  514. 
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SPECIAL  CASES, 

amending.  931. 
costs  on.  Id. 
SPECIAL  CAUSES, 

when  set  down  for  argument,  in  K.  B.  509,  10. 
in  what  order  argued.  510. 
SPECIAL  DEMURRERS.  See  lit.  Demurrer. 
SPECIAL  JURY  ;  See  tit.  Jury. 

costs  of.  844. 
SPECIAL  PLEADERS, 

admission  of  attorney's  clerks,  after  being  pupils  of.  63,  4. 
stamp  duty  on  certificates  of.  72,  3. 
SPECIAL  PLEAS.  See  tit.  Pleas  and  Pleading. 
SPECIAL  VERDICT.  See  tit.  Verdict. 
SPECIALTIES, 
to  king;   1089. 

proceedings  on.  109I,  2. 
from  what  time  lands  are  bound  by.  1097' 
STAMP  OFFICE; 

commissioners  of.  74,  5.  494.  641. 
books  of.  852. 
STAMPS, 

on  articles  of  clerkship  ;  5^,  60. 
assignment  of.  62,  3. 
admission  of  attornies.  66.  74,  5. 
certificates  ot  attornies.  70. 

special  pleaders,  draftsmen  in  equity,  and  conveyancers. 

72,3. 
memorandum  of  warrant.  92.153. 
writs.   153.  157. 
commission  to  take  affidavits.  179-  C^') 

special  bail.  249-  {b.) 
bail  bond  ;  222. 

assignment  of.  300. 
appearance.  238. 
bail-piece : 

common.  240,  41. 
special.  250. 
declaration  ;  356.  358.  454,  5. 

in  ejectment.  521,  2. 
judgment  of  no7i  pros,  for  not  declaring.  462. 
rules  to  plead,  &c.  480.  729. 
writs  oi  certiorari.  402.  1227. 
rules  of  court,  and  entries  and  copies  thereof.  496. 
affidavits,  and  copies  thereof:  501. 

when  one  stamp  is  sufficient  for,  or  several  are  required.  Id. 
when  necessary  to  be  re-stamped.  7c?. 
summonses  and  orders.  517- 
warrants  of  attorney,  and  defeazances  ;    592,  3. 

may  be  affixed  at  any  time,  on  payment  of  penalty.  593. 
interlocutory  judgments.  616. 

deputation  to  take  inquisition,  on  writ  of  inquiry.  623.  (g.) 
inquisition.  630. 
general  issue.  724. 
special  pleas,  and  copies  thereof.   Id, 
rule  to  reply.  480.  729. 
judgment  of  7wn  pros,  for  not  replying.  730. 
replication.  748. 
demurrer.  7^2. 
issue.  774. 
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STAMPS, 

on  paper-books.  77*- 

judgment  as  in  case  of  nonsuit.  829* 

record  of  fiisi  prius.  868. 

commission  to  examine  witnesses.   SSl. 

interrogatories.  Id. 

copies  of  depositions.  Id. 

arbitration  bond.  87^. 

awards.  882.  8^6,  7- 

posfeas.  932. 

bond,  to  secure  sum  recovered,  on  granting  new  trial.  Qil, 

final  judgment,  in  debt.  6l6. 

on  inquiry.  630. 
postea.  962. 
recognizance,  statute  merchant,  or  statute  staple.  1134. 
error ; 

writs  of.   1196. 
assignments  of.    1227- 
pleas  or  joinders  in.    1233. 
not  liable  to : 

copies  of  demurrer  books.  79^- 

paper  books  in  error.   1234. 
appointment  of  umpire.  879- 
minutes  of  judgments,  in  House  of  Lords.  978. 
exemptions  from  ; 

in  case  of  paupers.  93. 

of  orders  made  on  application  of  a  prisoner,  or  insolvent  debtor.  517' 
for  delivery  of  particulars  of  plaintiff's  demand.  Id. 

staying  proceedings,  on  payment  of  debt  and  costs.  Id. 
time  to  plead,  reply,  or  rejoin,  after  first  order.  Id. 
rule  to  produce  deed  to  be  stamped.  494.  641. 
evidence  in  action  on  note,  improperly  stamped,  &c.  645. 
in  what  cases  court  will  not  set  aside  award,  for  improper  stamp.  896,  7« 
penalties  relating  to,  how  recovered.  73.  568. 
STANNARIES; 

error  from  court  of,  in  Conixcall.   1 192,  3. 
STATUTE  of  LIMITATIONS.  See  tit.  Limitation  of  Actions. 
S'i'ATUTES.  See  Table  of  Statutes,  prefixed  to  the  work. 
STATUTES  MERCHANT;  1131,2.  1145,6. 
what.  Id. 

stamp  duty  on.    1134. 
process  on  : 

capias  si  Uncus.   1135. 
writ  to  extend  lands,  &c.  Id.  1136. 
against  clerk.   1088.  1136. 
STAPLE;  1091.  1132,3.  1145,6. 
what.  Id. 

stamp  duty  on.   1 134. 
process  on  : 

against  body,  lands  and  goods.  1136. 
liherate.  Id.  1137,  8. 
from  what  time  they  bind  the  lands  ; 
at  common  law.   1134,  5. 
by  statute  of  frauds.   1135. 
registering,  in  Middlesex  and  Yorkshire.  Id, 
scire  facias  on,  unnecessary.  1146. 
STAYING  PROCEEDINGS; 

motion  and  rule  for,  when  and  how  made.   495.  565,  &c. 

on  last  day  of  term.  503. 
in  actions  on  attornies'  bills,  in  C.  P.  337. 
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STAYING  PROCEEDINGS, 

in  actions  on  bail  bonds;  301  to  305.  495. 
rule  for  :  302. 

affidavit  in  support  of.  Id. 
against  attorney,  neglecting  to  plead  his  privilege  ;  7^' 
for  debt  under  5/.  p.  99^.  (c.) 
sheriff;  31(),  17.  572.  1057,  8,9.  1186. 
practice  on.  317- 
when  debt  sued  for  is  under  405^.  p.  495.  b65,  6. 
in  penal  actions.  566',  &c. 

actions  against  Governors  of  Bank.  570. 
for  escape.  317. 
libels.  569. 

general  damages.  570,  71,  2. 
of  replevin  ;  570,  71. 

on  highway  act.  572. 
on  replevin  bond.  Id. 
of  trespass  ;   571,  2. 

after  recovery  in  replevin.  572. 
by  feme-covert ,  in  her  husband's  name.   573. 
against  sheriff.   1057,  8. 
trover.  571. 
upon  the  merits.  573. 

pending  another  action,  for  same  cause.    57*2. 
bill  in  Chancery,  &c.  Id. 
reference.  573.  876,  7- 
error  ;  574,  5,  &c. 

in  debt,  or  scire  facias,  on  judgment :  574,  &c.  1199-  1200. 
on  recognizance  of  bail,  in  K.  B.  576,  7?  8.  1214. 

c.  P.  576,  7. 

Exchequer.  577. 
till  security  be  given  for  costs,  in  K.  B.   578,  &c. 

C.  P.  579,  ^c. 
Exchequer.  582. 
payment  of  costs  of  former  action.  Id.  583,  4. 
on  payment  of  debt  and  costs  ;   585,  &c. 

in  assumpsit,  on  bill  of  exchange,  or  promissory  note.  573,  4.  586. 
penal  actions.  Id. 
debt  on  single  bill.  Id. 
bond  ;  586,  &c. 
for  performance  of  covenants.  586. 
payment  of  money.  Id.  587,  8. 

annuity,  interest,  or  money  by  instal- 
ments. 588,  9. 
bail-bond.  586,  7- 
recognizance.  587-  1^49,  50. 
ejectment,  for  non-payment  of  rent.  589»  90. 
by  mortgagee.    590,  91- 

on  Stat,  1  Geo.  IV.  c.  87-  §  3.  p.  552.  9^9,  20. 
on  verdict,  after  bill  found  against  witnesses,  for  perjury.  938. 

execution,  in  vacation    517- 
difference  between  setting  aside,  and  staymg  proceedings.  564. 
STET  PROCESSUS.  730.  737.  828.  882.  9^'^- 
STIPULATED  DAMAGES; 
arrest  for.   184. 

difference  between,  and  penalties.    173.  {b.) 
STOCK ; 

damages,  in  action  for  uot  replacing.  922. 
STOCK  JOBBING  ACT, 

cannot  be  pleaded  with  noti  assumpsit.  7^7- 

5d 
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STRIKING  out  COUNTS  ;  See  tit.  Svperflmus  Counts. 

superfluous,  indecent,  slanderous,  or  impertinent  matter.  667 7 

8. 
pleas,  pleaded  without  leave  of  court,  in  C.  P.  710. 
special  pleadings,  and  giving  general  issue.  See  tit.  Issues^ 

and  Trials, 
similiter,  and  demurring.  See  same  titles. 
SUBMISSION  to  Arbitration.  See  tit.  Arbitration. 
SUBPCENA;  See  tit.  Witnesses. 

in  Exchequer:  87.  135.  154,  5,  6. 

for  non-payment  of  costs  in  ejectment.  552.  1028. 
on  writ  of  inquiry.  628. 

attachment  for  disobeying  ;  485,  6,  7.  856,  7»  8. 
should  be  moved  for  as  soon  as  possible.  857. 
calling  witness  on,  at  trial,  858. 
SUBSEQUENT  DEMAND  and  REFUSAL; 
replication  of,  to  plea  of  tender  :  673. 
effect  of  finding  on,  for  plaintiff.  Id. 
SUGGESTIONS, 

of  creditor's  electing  to  proceed  under  commission  ofbankrupt.  205. 
breaches,  on  stat,  8  &  9  JV.  III.  c.  11,   §   8,;  p.  632,   &c.   740,  &c. 

1160. 
when  necessary,  and  when  not,  633. 
form  of.  Id.  741,  2. 
practice  on.  633.  4. 
deaths,  &c.  782.  976.  II70,  71. 
for  awarding  venire  out  of  common  course.  655.  657.  779,  80,  81,  2. 
costs,  on  court  of  conscience  acts.  496.  565.  99^^  6, 

Stat.  43  Geo,  III,  c.  46.  §  3.  p.  IOI9,  20,  21. 
double  or  treble  costs.  496.  1025,  6. 
nonsuit,  on  fFeZcA  judicature  act.  320.  493.  1004,  5. 
prohibition  amended,  after  nonsuit.  754. 

not  verifying  in  six  months.  982,  3. 
SUMMONS, 

by  original ;  See  tit.  Process. 

against  members  of  parliament.   II6. 
on  process  in  Exchequer  ;  135. 

against  members  of  the  House  of  Commons,   117,  18. 
pone,  or  recordari,  &c.  418. 
scire  facias.  1176,7. 
SUMMONS  and  ORDER, 
practice  by  ;  515,  16,  17. 

in  vacation.  Id. 
by  judges,  on  their  circuits.  515,  16. 
for  staying  proceedings,  on  bail-bond.    303,  4,  5.  586,  7* 

payment  of  debt  and  costs.   313.  585. 
taxing  bill  of  costs,  in  K.  B.  336,  7. 

C.  P.  Id. 
obtaining  prisoner's  discharge.  372,  3. 
time  to  plead ; 

unattended,  must  be  discharged  before  signing  judgment,  in 

c.  P.  477. 

aliter  in  K.  B.  Id. 

no  waiver  of  rule  to  plead,  in  C.  P.    480. 
further  time,  not  grantable  till  previous  order  drawn  up.  477.  644. 
setting  aside  execution,  &c.  517. 
in  ejectment ; 

to  amend  declaration.  522,  3.  552. 

notice  to  appear,  &c.  522.  552. 
for  particulars  of  premises.  552.  643. 

breaches  of  covenant.  Id, 
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SUMMONS  and  ORDER, 
in  ejectment ; 

for  staying  execution  on  stat.  1  Geo.  IV.  c.  87 .  §  3.  p.  552.  919- 
anmendments  commonly  made  by.  7^3. 
stamp  duty  on.  517. 
service  of.  67,  8,  476.  505,  6. 
attendance  on ;   82. 

affidavit  of.  336,  7-  372.  476. 
how  far  a  stay  of  proceedings.  476,  7. 
SUMMONS  and  SEVERANCE.  125.  II90.  122^. 
SUNDAY, 

how  it  aftects  the  beginning  or  ending  of  terms.  102. 

return  days  on.  Id. 

executing  process  on.  21 6.  234.  487.  505. 

service  of  declaration  in  ejectment  on.  526. 

when  accounted  a  day  in  legal  proceedings.  286.  480.  624.  729. 

when  not.  483.  729.  934.  1148.  1179- 

rule  nisi  for  attachment  cannot  be  served  on.  2l6.  487-  505. 

inquiry  cannot  be  executed  on.  627- 

not  a  day  for  giving  or  countermanding  notice  of  trial,  in  C.  P.  817. 

scire  facias  lying  in  sheriff's  office.   1148.  1179'  Addend,  id. 
in  rule  to  appear  to  scire  facias,  in  error.  1223. 
SUrERFLUOUS  COUNTS, 

or  matter,  striking  out:  495.  6G7,  8.  1186. 

motion  for,  when  made,  in  C.  P.  6QS. 
costs  on.  667' 
SUPERSEDEAS, 

when  granted  to  certiorari.  403. 
arrest  after.  175,  6. 
upon  outlawry.  130,  31.  136.  140,  41. 
to  sheriff,  &c.  or  warden  ; 

on  bailing  prisoner,  in  vacation.  280,  81. 
for  not  declaring.  344.  371,  2,  3. 

•    proceeding  to  judgment,  or  execution.  365,  6.  371,  2,  3. 
rule  or  order  for,  in  C.  P.  373. 
cannot  be  pleaded  to  action  on  judgment.  375. 
of  execution.  See  tit.  Error. 
SURETY, 

when  and  how  discharged,  on  bankruptcy  of  principal,  and  when  not.  207, 

8,  9,  10. 
remedy  for,  against  principal.   209- 

on  bond,  not  discharged  by  parol  agreement  to  give  time  to  principal. 

295. 
on  replevin  bond,  executed  by  one  only.  221.(»2.) 

not  discharged,  by  giving  time  to  principal.  295. 
extent  in  aid  for.  IIO6,  7. 
SURPLUSAGE.  454.714.951. 
SUR-REBUTTERS.  See  tit.  Pleas  and  Pleading. 
SUR-REJOINDERS.  Same  title. 
SURRENDER, 

in  discharge  of  bail.  See  tit.  Bail,  and  Prisoners. 
SURVEYORS, 

of  ecclesiastical  benefices,  &c.  852. 
parishes,  or  manors.  Id. 
SURVIVORSHIP; 

scire  facias  when  necessary  on.   1 1 69,  &c. 
SUSPICION  of  FELONY; 

justification  on.  699-  704,  5. 
SWEARING  JURY.  See  tit.  Jttrt/. 

5  D  2 
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TALES.  See  tit.  Jury. 
TA\  I£RN  ; 

justification  under  right  to  enter.  698. 
TAXATION, 

of  costs;  See  tit.  Jttormes,  and  Costs. 
rule  to  be  present  at.  See  tit.  Costs. 

costs  of.  328.  337,  8. 
TAXES; 

notice  of  action  to  collectors  of.  30. 

bail  rejected,  for  not  paying  arrears  of.  270. 

costs  in  actions  relating  to.    1025. 

must  be  paid  to  collector,  under  execution,  &c.   1053.  1056. 

levari  facias,  for  arrears  of.    1087- 
TENANCY  in  COMMON, 

plea  of,  in  trespass  to  personal  property.   698. 
real  property.  Id. 
TENANTS, 

in  common  ;   1,  2.  686. 

demise  by,  how  laid  in  ejectment.  521. 

in  tail,  or  for  life,  averment  of  life  of.  439.  (6)  445,  6. 
discontinuance  by.  519- 
TENDER, 

of  debt,  must  be  made  before  action  brought.  33. 
amends,  in  action  for  involuntary  trespass.    Jd. 

in  bank  notes,  or  drafts  on  bankers,  when  legal,  and  when  not.  187-  Id. 

negativing,  in  affidavit  to  hold  to  bail  ;   187,  8,  &c. 
no  longer  necessary.  Addend,  to  p.  189. 
gold  coin,  declared  to  be  the  only  legal  tender.   187.  ie.) 
when  it  may  be  made.   144. 
,plea  of,  in  assumpsit.  700. 

covenant.  Id.  * 

trespass.  699- 
effect  of,  in  London,  when  debt  was  originally  under  bl.  p,  994. 
replication  to,  of  subsequent  demand  and  refusal :  GjS. 

effect  of  finding  on,  for  plaintiff.  Id. 
mode  of  entitling  declaration  on.  428,  9- 
evidence  on,  776. 
must  be  pleaded,  in  assninpsit.  7OO. 

debt  on  simple  contract.  701. 
bond.  702. 
in  what  time  it  must  be  pleaded.  468,  9- 
may  be  pleaded  after  imparlance.  Id. 

cannot  be  pleaded  with  non  assumpsit,  or  noti  est  factum,  &c.   707^ 
mode  of  comcluding  plea  of.  715. 
paying  money  into  court  on  :  672,  3. 

judgment  may  be  signed  for  want  of.  61  1,  12.  672,  3. 
taking  money  out  of  court  on  :  673. 

effect  of,  in  action  for  double  value.  6/8,  (//.) 
nonsuit,  after  plea  of,  not  allowed.  917- 
admits  contract,  and  facts  stated  in  declaration.  676,  J. 
costs  on  plea  of.    IOO7,  8. 
TENOll  of  Record,  certifying.  801,  kc. 
TERM  ; 

what  may  be  moved  on  last  day  of.  502,  3,  4.  763. 
TERMS,  and  REl'URNS;    101,  &c. 
issuable.  102. 
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TERMS  for  YEARS  ;  See  tit.  Leases. 
enlarging,  in  ejectment.  522,  3. 
may  be  extended  or  sold,  on  elegit.    1075. 

extent.   1098,  9. 
TERM'S  NOTICE, 
to  plead ;  474. 

when  necessary,  and  when  not.   Id. 
reply.  729- 
of  trial  ; 

when  necessary,  and  when  not.  8l6. 
inquiry,  in  K.  B.  625.  1154.  {d.)  • 

C.  P.  Id. 
Exchequer.  625. 
may  be  given  in  K.  B.  without  previous  notice  of  intention  to 

proceed.  Id. 
rule  for  judgment  not  necessary,  after  four  terms.  9^4. 
must  be  given  before  essoin  day.  474.  729. 
does  not  extend  beyond  the  terra.  Id. 
TERRIERS, 

ancient,  or  surveys  of  parishes  or  manors.  852. 
ecclesiastical  or  temporal.  Id. 
TERTENANTS, 
what.   1173. 

scire  facias  aLg?imii;   Id.  1174. 
in  ejectment.   1154.  (a.) 

error,  to  reverse  fine  or  recovery.   1174. 
pleas  in.  692.  1174,  1181,  2. 
TESTATUM  WRITS.  See  tit.  Ca.  sa.  Fieri  facias,  and  Process. 
TESTE  and  RETURN, 

of  attachment  of  privilege.  320. 
original  writ.   103,  4. 

process  by  original  :  Id.  125,  6.  • 

distringas,  in  C.  P.    108. 
against  peers,  &c.   II6. 
to  proceed  to  outlawry.   125. 
VI ni  oi  exigi  facias.   128,  9> 
proclamation.   130. 
by  bill,  against  members,  &c.   118. 
bill  of  Middlesex,  or  latitat,  &c.    149,  &c. 
capias  ft/are  clausumf regit.   152. 
process  in  Exchequer.   156\ 
writ  of  covenant,  for  levying  fine.  756. 
entry,  for  sutiering  recovery.  Id. 
summons.  7^2,  3. 
jury  process.  840. 
Jieri  facias.   1036,  7. 
alias,  and  pliiries,  &:c.   1063. 
capias  ad  satisfacienduiii ;   IO68. 

to  charge  bail.   1 148. 
commission  to  find  simple  contract  debts  for  the  king.  IO93. 
extent  in  chief.   1094,  5. 
writ  of  diem  clausit  extremum.  1104. 
scire  facias.  1175,  6.  1178,  9-  1222,  3. 
error ; 

writ  of.   1195.  1198,9. 
execution  in.  1245. 
certiorari.  1227  • 
TliMBER, 

justification  under  right  of  entry  to  cut  down.  698,  9- 
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TIME  for  Pleading.  See  lit.  Pleas  and  Pleading. 
TIPSTAFFS  ;  47.  53. 

fee  of,  for  conducting  prisoner  from  judges'  chambers   to  King's  Bench. 

351. 
TITHES ; 

lease  of,  how  stated  in  pleading.  445.  {b.) 
amendment  of  recovery  of.  76O,  6"l. 
action  for  not  setting  out ; 

declaration  in,  must  state  that  they  have  been  yielded  and  paid,  &c. 

950,51. 
bringing  money  into  court  in,  admission  of  plaintiff's  title.  676. 
writ  of  inquiry  in  :  6 16', 

amendment  of  inquisition  on.  933.  {b.) 
absence  of  special  jury  in,  a  sufficient  reason  for  declining  to  try,  on 

peremptory  undertaking.  830. 
treble  value  of,  must  be  found  by  jury.  §25. 
defect  in  finding  single  value  only,  not  amendable.  933. 
costs  in.  980,  81. 
bail  in  error  in.  1194. 
justification  under  right  of  entry,  to  fetch  away.  698. 
prohibition  for,  in  ecclesiastical  court.  982,  3, 

action  for  retention  of,  within  stat.  39  &  40  Geo.  III.  c.  104.  p.  99O. 
TITLE, 

of  affidavits;   180.  498,9- 
ambiguity  in.  498. 
summons  to  deliver  attorney's  bill.   336,  7- 
declaration;  427,  8,  &c. 
in  ejectment.  519,  20. 
amendment  of,  in  penal  action,  refused.  768. 

transcript,  allowed  after  error.  77^- 
in  scire  facias.   1181. 
issue.  775.  779- 
when  specially  shewn  in  pleading.  445,  &c. 
how  set  forlh.  Id. 
pleas  in  bar  under.  698. 
less  than  freehold,  plea  of.  Id. 

may  be  given  in  evidence,  under  general  issue,  in  trespass.  704. 
conveyance  of,  when  necessary  to  be  shewn,  in  award.  889. 
defectively  set  forth,  aided  by  verdict.  950. 
aliter,  of  defective  title.  Id. 
TOLL; 

disturbance  of.  447-  {b.) 
TORTS.  4,  5,  6.  171.  927.  (/>.)  1241.  and  see  tit.  Wrongs. 
TOWER  HAMLETS; 

court  of  requests  for.  992. 
TOWER  of  LOiN  DON; 

fort  major  of,  not  privileged  from  arrest.   193. 
arrest  in,  not  allowed,  without  leave  from  governor.  217- 
TRADERS; 

real  estates  of,  assets  in  equity  for  payment  of  debts.  970. 
TRANSCRIPT;    1214,  &c. 

in  what  cases  amendable.  771. 
diminution  contrary  to,  not  allowed.   1224.  (//.) 
TRANSCRIPT  MONEY.  12l6. 
TRAVERSE  ;  Sec  tit.  Pleas  Sy  Pleading. 

of  Office.  See  tit.  Extents,  and  OJfices. 
TREASURY  RULES,  in  C.  P.  489,  &c.  492.  (a.)  Id.  (i.)  503. 
TREBLE  COSTS.  See  tit.  Costs. 
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TREBLE  DAMAGES.  See  tit.  Damages. 
TREES; 

remedy  against   inhabitants  of  adjoining  parish,  ^c.   for  destroying  or 

damaging.   122. 
TRESPASS, 
action  of ; 

when  it  lies  : 
in  general.  6. 

for  arresting  defendant,  by  wrong  name.  687,  8. 
by  feme  covert,  in  her  husband's  name.  573. 

sheriff,  for  goods  taken  in  execution.   1044.  1052. 
when  not: 

against  constables,  &c.  without  demanding  copy  of  warrant.  31,2. 
by  sheriff.  See  tit.  Actions,  and  Sheriff. 
against  sheriff.   Same  titles, 
after  setting  aside  judgment  and  execution.  6 15.  1072. 
limitation  of".   14,  15. 

arrest  in,  not  allowed  without  special  order.   17 '• 
declaration  in  ;  46l. 
venue.  433. 
beginning  of.  435. 

joining  different  counts,  or  causes  of  action.  5.  («.)  9)  10. 
what  damages  may  be  laid  in.  443,  4. 
to  personal  property.  447- 
staying  proceedings  in  ;  571,  2,  3. 

after  recovery  in  replevin.  572. 
pleas  in  ; 

to  persons.  6^S. 

personal  property.  Id. 
real  property.  Id.  6^9- 
when  to  be  delivered.  724. 
issues  in,  on  son  assault,  by  whom  made  up.  773,  4. 
evidence  in  ;   c)OS. 

of  writ  being  sued  out  in  time.   l6l,  2. 
by  bankrupt,  against  his  assignees.   722,  3. 
on  general  issue,  and  plea  of  clandestine  removal  of  goods,  to 

avoid  distress.  908. 
verdict  in,  on  several  counts.  926. 
judgment  in  ;  963. 

of  ?ion  pros,  by  one  of  two  defendants,  who  has  pleaded  sepa- 
rately, 730.  785. 
damages  in,  when  aggravated  by  a  false  charge.  443,  4.  922,  3. 

some  defendants  are  acquitted.  926. 
costs  in  ;  See  tit.  Costs. 

on  several  counts.   1006,  7-  IOO9. 
double  pleading.  711?  <SiC. 
execution  in.    1030. 
TRIAL, 

by  the  record.   See  tit.  Niil  ticl  Record. 
country ; 

at  bar:   8O6.  811,  12.  1128. 
history  of.  80D. 

in  what  cases  granted,  and  in  what  not.   Id.  807,  &c. 
London.  808. 
county  palatine.  Id. 
motion  for,  when  made.  494.  496.  808,  9- 
upon  what  terms  granted.  8O9. 
notice  of  trial,  in  K.  B.   Id. 

to  prothonotary,  or  secondary,  in  C.  P.  Id.  810. 
entering  cause.  8O9. 
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TRIAL,  by  the  country, 
at  bar : 

copies  of  issue.  8O9. 
jury,  special :   810. 

of  what  county.  Id. 
notice  to.  Id. 
process :  Id. 
tales.  Id. 
duty  of  officers  of  court  on,  in  K.  B.  Id. 

secondaries,  in  C.  P.  Id. 
new  trial  after.  Id.  92>6. 
costs  of,  when  plaintiff  is  poor.  808,  9. 
at  nisi  priiis  :  8O6.  8 1 1 ,  &c.  1 1 28. 

of  several  issues  in  same  cause.  773. 
writ  of  right.  8O6,  7- 

ejectment,  on  stat.  1  Geo.  IV.  c.  87.  §  2.  p.  919,  20. 
issues  from  Chancery,  and  Exchequer,  in  what  court.  813. 
in  what  county:  780,  81.  811. 

when  impartial  trial  cannot  be  had.   494.  496.  655.  780.    811, 
when  venue  is  laid  in  county  of  city  or  town  corporate.  780,  81. 
JFales,  or  Berwick  upon  Tweed,  &c.  811. 
in  Middlesex  ;  Id.  812. 

at  any  time  during  vacation.  811. 
in  Exchequer.  Id.  {/.) 
London;  811,  12. 

and  JFestminster,  of  several  causes,  before  different  judges,  at 

same  time.  /</. 
days  appointed  for,  in  K.  B.  and  C.  P.  812. 
Exchequer.  Id.  813. 
of  issues  directed  by  court  of  Chancery.  813. 

from  Exchequer.  Id. 
losing,  what  is  meant  by,  and  effect  of;  300.  304.  317. 

in  country  causes.  304.  (/.) 
notice  of;  813,  &c. 
where  given.  93. 
to  whom.  Id.  813. 

attorney  or  agent,  in  country  causes.  813. 
entry  and  service  of,  in  Exchequer.  Id. 

upon  paper  book,  when  it  shall  serve  for  general  issue,  in  K.  B. 

Id, 
back  of  plaintiff's  pleading,  in  C.  P.  Id.  814. 
delivering  replication,  &c.  in  Exchequer.    814. 
in  what  maimer  given; 

when  there  are  several  defendants,  &c.  Id. 
time  allowed  for ; 

in  London  and  Middlesex  :  304.  814,  15. 
for  adjournment  day.  814,  15. 
country  causes:   815,  I6. 
how  reckoned.  815.  (d.) 
when  defendant  changes  his  residence.  815. 

resides  abroad.  Id. 
on  old  issue  :  81 6. 

term's  notice.  Sec  tit.  Term's  Notice. 
in  ejectment.  551. 
on  extents.  1 128. 
short  notice:  478.  8I6,  17- 

what,  in  town  causes.  478.  81 7- 

country  causes,  in  K.  B.  Id.  :» 

C.  P.  Id. 
when  defendant  is  not  obliged  to  take  it.  8  J  7,  18. 
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TRIAL,  by  the  country, 
at  Jiisi  prills  ; 
notice  ot : 

countermand  of,  in  K.  B.   ^'3.  817. 
C.  P.  Id. 
Exchequer.  817. 
continuance  ;  818. 

of  void  notice,  may  operate  as  a  new  one,  in  C.  P.  S14. 
new  notice,  when  necessary,  and  when  not.   818.  948. 
costs  for  not  proceeding  to;  490,  91.  818,  19,  20. 
rule  for,  in  C.  P.  490. 
in  ejectment :  552. 

attachment  for  non-payment  of.  Id. 
by  proviso  ; 

when  it  may  be  had  : 

in  civil  cases,  in  K.  B.  820,  21. 
C.  P.   821. 
on  feigned  issues.  /(/,  («.) 
criminal  cases.  821. 
when  not : 

on  information,  in  Exchequer.  Id. 
rule  for,  in  K.  B.  822. 

C.  P.  Id. 
notice  of.   8l6.  822. 
jury  process  on.  840. 
nonsuit  on.  822. 
in  error.  1233,  4. 
putting  off,  for  absence  of  witnesses.  831,  &c. 
other  causes.  835.  86l. 
not  allowed,  for  plaintiff.  832,  3. 

after  sham  plea,  &c.  831,  2. 

plea  in  abatement,  unless  strong  case  be  made 

out.  831. 
pending  petition  against  commission  of  bankrupt. 

835. 
suit  in  spiritual  court.  Id. 
of  informations,  in  Exchequer.  832. 
motion  for,  wl;cn  and  how  made,  in  K.  B.  495.  832,  3. 

C.  P.  833. 
^  at  nui  prius  :  Id. 

not  allowed,  in  C.  P.  873. 
notice  of.  833. 
affidavit  for.  Id.  834. 

when  money  must  be  brought  into  court  on.  831.  834. 
entering  cause  for; 
in  King's  Bench  : 

in  London  and  Middleaex ;  870. 

by  special  jury.  Id.  S/l. 
at  the  assizes.  872. 
in  Common  Pleas : 

in  London  and  Middlesex  ;  871. 

by  special  jury.  Id. 
at  the  assizes.  872. 
in  Exchequer.   871. 
order  of.  872,  3. 

motion  to  regulate,  must  be  made  at  nisi  prius.  S4().  ST'i. 
of  special,  as  common  jury  cause.  846. 

cause  out  of  its  turn.  872,  3.  938. 
going  into  new  case  at.  908. 
acquittal  of  one  of  several  defendiuils  at.  9^0* 
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TRIAL,  by  the  country, 
at  nisi  prius  ; 

saving  point  at:  931. 
effect  of.  935.  941. 
remanets.  872. 
special  jury  causes;  870,71. 

cannot  be  tried  in  term.   846. 
of  persons,  for  offences  in  India.  864.  {a.) 
in  wrong  county,  when  cured,  and  when  not.  957. 
issues  of  fact  in  error.   1233,  4. 
on  extents.   1128,  9. 
TRIERS.  905. 
TROVER, 

action  of;  5.  8.  338.  447-  1050. 
for  books  of  account.  6.  (Jb.) 
limitation  of.   14,  15. 
declaration  in ;  447. 

variance  between,  and  evidence,  not  material.  436,  7.  (i.) 
arrest  in.   171.  187. 
affidavit  to  hold  to  bail  in.   I7I.  186. 
staying  proceedings  in.  571. 
inspection  of  lists  of  sales  in.  641. 
pleas  in.  703. 
evidence  in.   853. 

damages  in,  for  bill  of  exchange.  922. 

interest  on  bills  allowed  in,  on  error  in  Exchequer  Chamber.   1241. 
damages  in.  922. 

costs  in.  97^.  998.  IOO7.  1015.  1023. 
maintainable  by  sheriff,  for  goods  taken  in  execution.  1052. 

against  sheriff,  for  selling  goods,  after  notice  of  act  of  bank- 
ruptcy.  1048. 
TRUSTEES; 

set  oft' in  actions  by  or  against.  7I8,  19. 
not  personally  liable,  on  submission  to  aiTiitration.  889- 
judgments  and  executions  affecting,  or  not.  Sdj,  8.  1049,  50,  IO75,  6. 
TRUST  PROPERTY, 

not  extendible,  on  capias  vtlagatum.  134.  {d.) 
TRUSTS ; 

ecclesiastical  court  has  no  jurisdiction  over.  Addend,  to  p.  377.  (a.) 
TURBARY; 

justification  under  right  of  common  of.  698. 
TURNPIKE  ACTS; 

staying  proceedings  on.  569. 
bringing  money  into  court  under.  67 1.  ih.) 
TURNPIKES; 

action  against  hundred,  for  destroying.   121,  2. 

V. 

VACANT  POSSESSION, 
ejectment  on  ;   519-  532. 

proceedings  in.  See  tit.  Ejectment. 
VACATION  ; 

sitting  of  judges  in.  37,  8. 
rules  drawn  up  in.  4-93. 
VARIANCE, 

of  bail  bond,  from  writ.  223,  4. 

writ,  from  affidavit  to  hold  to  bail.   19O.  292. 

plaint,  no  objection  to  removal  of  cause  by  pone,  or  recordari, 

S,c.  417. 
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VARIANCE, 

of  declaration  from  process,  when  material,  and  when  not ; 
respecting  the  parties.  450. 

christian  and  surnames.  436.  687,  8. 
character  in  which  they  sue,  or  are  sued.  452. 
cause  of  action.  292.  453. 
venue.   152,  3.  292.  434. 
from  evidence.  436.  Id.  (i.)  Addend,  id. 

and  pleadings,  from  deed  or  record,  kc.  223,  4.  228.  436,  7.  638. 

701,  2.  1180. 
record  of  nisi  prius,  from  issue  or  paper  book.  937» 
writ  of  error,  from  record  :   1191,2. 

in  what  cases  amendable.  1218. 
plea  in  abatement  of.  453.  687. 
VENDITIONI  EXPONAS  ; 

on  capias  utlagatum.    134. 

fieri  facias.   1057.  1059,  60,  6J  . 
extent.  II 15,  l6.  1120. 
returns  to  ;   1060. 

amendment  of.   1037,  8.  1060. 
VENIRE  FACIAS;    See  tit.  Jury  Process. 
in  Exchequer ; 

ad  respondendum.  87.  154. 
of  privilege.  87- 
ad  triandum  ; 

award  of:   See  tit.  Issue. 
in  Exchequer.  869. 
de  novo  ;  935.  953,  4. 

at  common  law.  838. 

by  Stat.  7  &  8  IV.  III.  c.  32.  J  1  :  Id.  839.  954. 

not  grantable  in  criminal  cases.  839. 
on  bill  of  exceptions.  914.  954. 

demurrer  to  evidence.  ^15.9^^' 
for  disallowing  challenge.  906.  937* 
erroneous  or  defective  finding; 
of  general  damages.  S'^5.  953. 
on  special  verdict.  928.  953,  4. 
in  other  cases.  622.  952,  3.  4. 
by  court  of  error.  954. 
costs  on.  Id. 
tarn  ad  triandum,  quam  ad  inquirendum.  778.  926. 
VENUE;  427. 

local  or  transitory.  429- 

with  regard  to  matters  arising  abroad.  Id.  430,  31.  652,  3.  66 1,  2. 
on  foreign  bill  of  exchange.  431. 
in  action  on  lease,  for  rent,  ike.  Id. 
debt,  for  use  and  occupation.  Id. 
when  local,  by  act  of'parliament.  Id.  432,  3. 
in  actions  by  or  against  attornies,  &c.   73,  6.  652.  606. 

or  informations,  on  penal  statutes.  431,  2,  3.  Addend,  to  p. 

432. 
against  justices,  &c.  433. 

officers  of  excise,  or  customs.  Id. 
persons  exercising  public  employments.  Id. 
on  1  &  2  Ph.  &  M.  c.  12.  p.  432. 
3  Geo.  II.  c.  26.  Id. 
43  Geo.  III.  c.  i)9.  p.  433. 
by  original ;   434. 

in  Common  Picas.  Id. 
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VENUE, 

in  margin  will  help,  but  not  hurt.  434. 

when  necessary,  or  not,  to  be  alleged  in  plcadinf^.  430.  («.)  686,  7-  ^  ^^7- 

1233. 
how  stated.  434, 
defect  of,  when  aided.  ()55. 
on  removal  of  cause,  by  habeas  corpus.  414. 

reversal  of  outlawry.  424. 
in  ejectment.  520. 

scire  facias.   1175. 
history  of  changing.  650,51. 
in  what  cases  it  may  be  changed  ; 

in  action  against  several  defendants.   651.  657. 
by  plaintiff.  651,  2.  657. 
defendant : 

generally.  652. 
in  action  for  crim.  con.  654. 
libels.  Id. 

overturning  plaintiff,  in  stage  coach.   Id. 
penal  actions.  Id. 
on  special  ground.  655,  6.  (/.) 
when  impartial  trial  cannot  be  had.  655. 
by  consent.  Id. 
into  Wales.  6b6,  J. 

county  palatine.   101.  657' 
some  of  defendants  only.  651. 
in  what  cases  it  cannot  be  changed ; 

when  cause  of  action  arises  out  of  the  realm.  652,  3.  66l,  2. 

in  two  counties.   653. 
in  debt  on  bond,  or  other  specially.  Id. 
covenant,  on  lease.  Id. 
assinnpsit,  on  award,  or  charter  party.  Id. 
action  on  promissory  note,  or  bill  of  exchange.   Id. 
for  scandahnn  magnatum.  654. 

libel,  published  in  several  counties.   Id. 
escape,  or  false  return.  Id. 
infringing  patent,  053,  4. 
against  carrier  or  lighterman.  654. 
scire  facias,  to  repeal  patent.  Id. 
when  impartial  trial  cannot  be  had.  655. 
by  reason  of  plaintiff's  privilege.  656". 
into  city  of  Bristol,  &c.  previous  to  Lent  Assizes.  655,  6. 
county  palatine.  657- 
Berwick  upon  Tweed.  Id. 
changing  ; 

in  King's  Bench  : 

motion  for;   491.  493. 
when  made.  658. 
affidavit  in  support  of.  650. 
rule  for  ;  491.  659. 

absolute  in  first  instance.  659,  60. 
drawn  up,  on  reading  declaration.  659- 
motion  for  discharging;  660. 
when  made.  663. 
in  Common  Pleas : 

motion  for;   494.  658. 

when  made.  504.  658.  Addend,  to  p.  658. 
cannot  in  general  be  made  on  last  Jay  of  term.  Jd. 
affidavit  in  support  of.  659- 
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VENUE, 

changing  ; 

in  Common  Picas : 
rule  for;  494.. 

to  shew  cause  :    Id.  659.  661. 
making  absolute.  66l. 
discharging;   Id. 

on  undertaking  to  give  material  evidence:  Id.  662. 
in  the  alternative.  66l. 
when  dispensed  with.  663. 
what  evidence  is  material.  662,  3. 
in  Exchequer  ;  650. 

discharging  rule  for.  662. 
in  vacation  ;  493.  6b9,  60. 

judge's  order  for.  Id 
bringing  back,  in  King's  Bench; 
motion  for;  660. 

when  made.  494.  663. 
grounds  of:  66(),  6l. 

for  irregularity  ;  494.  660. 

when  affidavit  for  changing  it  is  defective.  660. 
when  regularly  changed;  Id.  66l. 

on  undertaking  to  give  material  evidence:  Id. 

when  cause  of  action  arises  in  different  counties.  Id, 

abroad.  66 1,  2. 
what  evidence  is  material.  662. 
when  laid  in  county  of  city  or  town  corporate.  780,  81. 
want  of  right  one  curid,  after  verdict.  Qb7 . 
VERDICTS, 

general :   920. 

for  DJaiiititt' or  defendant,  wholly  or  in  part.  Id. 
entering  on  particular  counts.  Id.  (f.)  99^^. 
when  plaintiff  must  elect  on  what  count  to  enter  it.   920. 
in  replevin.  Id. 

leave  to  enter,  on  nonsuit,  in  undefended  cause.  918.  935. 
special :  928,  9- 
origin  of.  928. 
how  drawn.  929- 

construed.  Id. 
nothing  in  general  to  be  intended  on.    928. 
collateral  matter  supplied  in.  Id 
what  the  court  will  doubt  on,  and  what  not.   /(/. 
drawing  conclusions  from.  Id.  929- 
when  deiective,  consequences  of.  9-8.  9-33,  4. 
moving  for  judgment,  and  arguing,  in  K.  B.  9-9. 

C.  P.  Id. 
copies  of,  forjudges,  in  C.  P.   Id. 
rule  for  delivery  oi  posfea  on.  493. 
on  point  reserved.  931.  935.  941. 
trial  by  proviso.   9 18. 
extents.   1129. 
motion  to  set  aside.   494,  5. 

void,  and  set  aside,  on  what  grounds-  691.  9^^-  9^7 ■,  S. 
in  ejectment,  on  stat.  1  Geo.  IV.  c.  87.  §  2,  3.  p.  9 18,  19. 
anundmeiit  of.   769,  70.'928.  933.  951. 
in  trespass,  on  several  counts.  926. 
contrary  or  concurring,  new  trials  after.  936. 
'to  stand  as  secunty,  on  new  trial  for  excessive  damages.  9-iO* 
what  defects  are  aided  by,  at  common  law.  454,  9^0>  ^c. 
will  aid  title  defectively  set  out,  but  not  defective  title.'  950,  51. 
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VERDICTS; 

d  ath  of  parties  after,  when  aided,  g66. 
costs  on  setting  aside.  945,  6,  7,  8. 
after  verdict  for  defendant.    1014.  1017,  18. 
VIEW; 

in  what  cases  allowed.  847>  8. 
statutes  respecting ;   id. 

construction  of.  Id. 
motion  for,  in  K.  B.  and  when  of  course,  or  not.  491.  5l6.  848. 
C.  P.  516.  848. 
Exchequer.  848. 
rule  for,  in  K.  B.  491.  Id.  (m.)  5\6.  848,  9- 
C.  P.  51(5.  848,9. 
Exchequer.  848.  (^f.) 
proceedings  on.  849- 
shewers.  Id. 
evidence  on.  Id. 

changing  venue,  on  account  of.  653. 
no  ground  for  allowing  costs,  in  trespass.   1000,  1001. 
VOIRE  DIRE.  883. 

U. 

UMPIRAGE.  881,2. 
UMPIRE.  879,  SO. 
UNDER-SMERIIF; 

his  duty.  228,  &c. 

cannot  act  as  attorney,  79.  but  see  937. 
punishable  for  misbehaviour.  52,  3, 

rule  for  attachment  against,  on  death  of  sheriff,  during  his  office. 

Addend,  to  p.  314. 
UNDERTAKING, 

to  appear  ;  242.  (fl.) 

generally,  does  not  oblige  attorney  to  put  in  special  bail.  Addend,  to 

p.  242. 
put  in  bail,  &c.  88,  9.  222.  225. 
pay  costs,  on  taxation  ;  336,  7- 

by  third  person,  must  be  in  writing.  326. 
costs,  &c.  on  setting  aside  regular  judgment.  6l4,  15. 
money,  on  compounding  qui  tarn  action.  605. 
debt  of  third  person,  delivering  copy  of.  639. 
give  material  evidence  ;  66O,  &c. 

when  dispensed  with,  in  C.  P.  66I,  2. 
what  evidence  is  material  on.  662,  3. 
judgment  of  preceding  term  in  ejectment,  on  stal.  1  Geo.  IV.  c,  87- 

§  I,  p.  541,  2,  3. 
proceed  to  trial,  peremptorily.  See  tit.  Judgment  as  in  case  of  Nonstiit. 
not  to  assign  for  error  the  want  of  original,   100,  101.  657. 
UNDERWRITERS.  See  tit.  Polic]/  of  Insurance. 
UNICA  TAXATIO.  778,9. 
UNIVERSrilES; 

persons  taking  degrees  in,  becoming  attornies.  56,  7- 
claim  of  conusance  by.  682,  &c. 
USE  and  OCCUPATION  ; 

affidavit  of  debt  for.  Addend,  to  p.  183. 
debt  for,  not  local.  431. 

writ  of  inquiry,  necessary  in.  616. 
description  of  premises,  in  declaration  for.  436,  7- 
effect  of  judgment  by  default,  in  action  for.  629. 
action  for,  excepted  out  of  London  court  of  conscience  act.  99^' 
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USURY, 

will  avoid  warrant  of  attorney,  593. 
terms  of  setting  aside  judgment  for.  Id, 
statute  of,  plea  of.  6§5. 

when  pleaded,  or  given  in  evidence.  702. 
action  for ; 

amendment  of  declaration  in.  7^8. 
judgment  as  in  case  of  nonsuit  in.  827. 

W. 
WAGES; 

affidavit  of  debt  for.   183. 
of  labourers ; 

distress  for.  572.  (c.) 
WAIVER,  of  Irregularity.  See  tit.  Irregularity. 

Women.   127.  131.  * 

WAIVING,  or  Withdrawing,  general  issue.  See  tit.  Demurrers,  Extents,  and 

Pleas  4"  Pleading, 
judgments  by  default.  See  tit.  Judgments. 
WHALES  ;  See  tit.  Great  Sessions. 

stamp  duty  on  admission  of  attornies  in.  5^,  60,  6l. 

process  into.   149,  50. 

arrest  in.   I70. 

stamp  duty  on  affidavits  in.    501. 

venue;   320.  1005. 

changing  to.  65(),  7- 
certiorari  to.   400. 
ejectment  in,  on  stat.  1  Geo.  IV.  c.  87.  p.  541,  2. 

not  to  be  removed,  without  order  of  court,  for  trial  in  English  county. 

400. 
pleading  to  the  jurisdiction.  6S0. 
award  of  jury  process.  781,  2. 
next  E/igliih  county  to  South  Wales.   811. 

North  Wales.  Id.  957. 
trial.  Id. 

inquiry  into,  621. 

witnesses,  bringing  up  when  in  custody.  860. 
judgments.  971.  {k.) 
costs  ;  987,  8.  997,  8. 
taxing.  330, 

on  ^re/c/^  judicature  act.  320.  493.  1004,  5. 
execution.  402.  106'2. 
error  from  :    1062. 
bail  in.    1204. 

alleging  diminution  in.   1224.  » 

statute  of  jeofails  extended  to.  298. 
WARDEN  of  Fleet  Prison; 
office  of,  46,  7. 
officers  appointed  by.  47. 
bill  against,  could  not  formerly  have  been  filed  in  vacation,  325. 

beginning  of.  Id.  (a.) 
proceedings  against  for  escape,  on  stat.  3p  Geo.  III.  c.  64,  323. 
WARRANT, 
of  justices ; 

demand  of  peru'^al  and  copy  of,  31,  2,  3, 
evidence  of.  047. 
to  arrest; 

when  and  how  made  out,  filled  up,  and  executed.  214,  15. 
indorsement  on,  of  time  of  signing.   157,  8. 
attorney's  name.  158,  9- 
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WARRANT, 

of  justices  ; 

for  sitting  of  judges  in  bank,  out  of  term.  37,  8,  Aiidend.  to  p.  38. 

u'lit  of  error  in  parliament.  119(>- 
WARRANT  of  ATTORNEY, 
to  prosecute  or  defend  ; 

in  writing,  or  by  parol.    88. 
by  corporation.   Id.  {a.) 
effect  of  appearance,  without.  Sp.  573^ 
how  long  it  continues  in  force.  89,  9^,  9J« 
of  filing  and  entering  it.  91. 
rules  respecting  it,  in  C.  P.  Id.  92. 

memorandum  or  minute  of;  92.  147.  153.  239.  241.  244.  252. 
not  necessary  to  be  filed,  on  changing  attorney.  QO. 
efiect  of  not  filing  it.  340. 
'  in  ejectment.  551. 

on  proceeding  to  outlawry,  in  C.  P.   129- 

need  not  be  paid  for,  on  delivering  declaration,  in  K.  B.  91«  455. 
liow  much  was  formerly  paid  for  it,  in  C.  P.    455. 
made  out,  on  entering  is-^ue,  in  C.  P.  792. 

must  be  filed,  on  signing  all  judgments,  except  on  pos^eas,  or  writs  of 

inquiry,  and  non-prosses,  in  C  P.  6l7« 
for  suffering  recovery,  not  amendable.  758,  9- 
new  one  required,  in  scire  facias.  89-  1139. 

error.   89.  11 96. 
entry  of,  on  issue  roll,  in  K.  H.  91.  792. 

distinct  rolls,  in  C.  P.  Id. 
want  of,  or  misnomer  in,  aided  after  verdict.  S55.  1232. 
certiorari  U)y;    12'27.  1229,  30. 
how  directed.   1227.  {k.) 
proceedings  on.    1227>  8. 
to  claim  conusance.  684. 
confess  judgnient ; 
what.   591,  2. 
defeazance  on  ;   Ta\ 

need  not  be  by  deed.  592. 

notice  collateral  securities.  Id. 
state  consideration.  Id. 
does  not  require  attesting  witness.   Id. 
consequence  of  not  inserting  it.   Id. 

tnust  be  written  on  saaie  paper  or  parchment,  before  filing.  602. 
stamp  duty  on.  592,  3. 

may  be  stamped  at  any  time,  on  payment  of  penalty,  593. 
in  wlial  cases  ordered  to  be  delivered  up.  554,  5.  5^3,  4. 
given  by  iiifant;   594. 

and  another  person.  Id. 
executor.    Id.  599- 
one  of  several  partners,  594. 
feme  covert,   I96".  594. 
prisoner  ;  594,  5. 

in  what  cases  attorney's  presence  is  necessary,  and  in  what 

not.  594,  &c. 
insolvent  debtor,  oh  stat.  1  Geo.  IV.  c.  II9.  §  25.  p.  396'. 
for  corrupt  and  usurious  consideration.    593. 
gaming  debt.   594. 
must  be  read  over  to  party  executing  it,  in  C.  P.  595. 
not  waived  by  subsequent  assignment  of  goods.  Addend,  to  p.  594. 

revocable  by  party.  597- 
when  countermanded  by  ileath.   /(/.  593, 
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WARRANT  of  ATTORNEY, 

to  confess  judi;meiU  ; 

wlicn  countermanded  by  marriage.  598. 
must  be  strictly  pursued.  Id.  599. 

delivered  to,  and  filed  with  clerk  of  the  dockets,  &c.  on 

signing  judgment.  602. 
or  copy,  and  affidavit,  &c.  must  be  filed  in  twenty  one  days,  with 

clerk  of  dockets,  in  K.  B.  Id. 
consequences  of  not  filing  them,  in  case  of  bankruptcy.  Id. 
entry  of  satisfaction  on.  603.  1085.  {k.) 
judgment  on  ;  603. 
how  signed.  6"02. 

when  and  how  entered,  in  K.  B.  492.  («.)  599,  600. 
C.  P.  492.  (i.)  600. 
after  death  of  either  party.  963. 
when  not  allowed  to  be  entered.  594. 
not  within  stat.  8  &  9  W.  III.  c.  11.  $  8.  p.  633.  II60. 
against  insolvent  debtor.   1163. 

motion  for,  when  necessary,  and  how  made.  492.  571,  2. 
rule  for,  on  old  warrant  of  attorney,  in  C.  P.  490.  492.  (t.)  493. 
affidavit  for;   599,  6OO,  6OI,  2. 

how  entitled.  499.  599- 
at  whattimedefendant  should  appearto  have  been  alive,  in  K.B.  601. 

C.  P.  Id. 
setting  aside.   593,  4.  597,  8.  6OO. 
for  debt  and  costs,  exceeding  20/.,  takes  case  out  of  stat.  48  Geo. 

III.  c.  123.   Addend,  to  p.  393. 
charge  for,  in  attorney's  bill,  subjects  it  to  taxation.  329. 
to  acknowledge  satisfaction.   1085. 
WARRANTY; 

action  on.  3.  8.  (/".) 
WARREN; 

justification  under  right  of.  698. 
WASTE  ; 

justification  under  right  of  entry  to  view.  Id,  699- 
damages  in.   921. 
costs  in.  980. 

security  not  to  commit,  on  stat.  1  Geo.  IV.  c.  87,  p.  919,  20.  1208,  9. 
WAY; 

action  for  not  repairing.  448. 
right  of,  how  stated  in  pleading.  447-  {b.) 
justification  under.  69S. 
WAY-GOING  CROP; 

justification  under  right  of  entry  to  take.  Id.  699- 
WELCH  JUDICATURE  ACT.   1004,  5. 
WEST  INDIA  DOCK  COMPANY  ; 
limitation  of  action  against.  20. 
notice  of  action  to.  29- 
WESTMINSTER ; 

court  of  requests  for.  992,  &c. 
WILFUL  TRESPASSES; 

costs  in  actions  for.   1003,  4. 
WITHDRAWING  JUROR;  See  tit.  Juty. 
costs  on :  91O. 

after  paying  money  into  court.  678,  9- 
WITHDRAWING  PLEAS;  See  tit.  Pleas  and  Pleading. 

on  confessing  action.  606,  7. 
WITHDRAWING  RECORD ;  904. 

when  not  a  cause  for  judgment  as  in  case  of  nonsuit    823. 

5  E 
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WITNESSES, 

privilege  of,  from  arrcbt ;  198,  9,  200.  857. 
when  attending  arbitrators.  199, 

commissioners  of  bankrupt.   Id.  200. 
courts  martial.  200. 
not  allowed,  after  absconding  from  their  bail.  Addend,  to  p, 

199- 
on  execution  of  inquiry,  in  action  against  hundredors.   123. 

on  capias  utlagatiirn.  134. 
christian  names  of,  must  be  inserted  in  memorial  of  annuity.  Addend.  t» 

p.  558. 
to  execution  of  warrants  of  attorney,  affidavits  by.  599,  6OO,  6OI. 
residence  of  considered,  in  changing  venue.  6'55. 
absence  of,  good  cause  against  judgment  as  in  case  of  nonsuit.  826.  82^. 

pulling  off  trial  for.  831,2. 
arrest  of,  in  coming  to  attend  trial.   198,  9>  200. 
expenses  of,  when  subpcena'd;  806,  7. 

in  what  cases  allowed,  and  in  what  not.  864,  5. 
summoned  before  commissioners  of  bankrupt.  85b'. 
<^««/c  if  allowed  on  discontinuance,  after  countermand' 
of  notice  of  trial.  734.  Id.  (c.) 
coming  from  abroad.  864,  5. 
mandamus  for  examining  in  India,  &c.  863,  4. 
how  sworn  on  arbitration.  879- 
must  not  be  interested  in  event  of  suit.  849- 
objections  to  credit  or  competency  of.  Id.  938. 
being  bail,  how  restored  to  competency.  258,  9- 
mode  of  procuring  their  attendance  ; 
by  subpoena  ad  testificandum  :  855,  &c. 
on  trial.  Id. 

inquiry.   134.  628. 
extent.   IO96. 
what, and  how  manymaybeputinonewrit, and  atwhat  time.  855. 
prcEcipe  for.  Id. 
resealing  and  serving.  Id. 
with  a  duces  tecum  ;  Id.  856, 

regular  process  of  the  courts.  855. 
of  compulsory  obligation.  Id. 
what  must  be  produced  on.  Id.  856. 
service  of  copy  of  iuOpcena,  and  payment  of  expenses.  856. 
on  officer  of  court.  Id. 
to  attend  commissioners  of  bankrupt. 

Id. 
by  habeas  corpus  ad  testificandum  ;  858,  9- 
when  it  lies,  or  not;  Id. 
generally.   Td. 

on  Stat.  43  Geo.  III.  c.  140.  p.  859. 
44  Geo.  III.  c.  102.    Td.  86O. 
3  Geo.  IV.  c.  13.  §  28.  p.  857. 
mode  of  obtaining,  and  executing  writ.  858,  9,  60. 
cross-examinalion  of;  854. 

on  interrogatories.  862,  3. 
examination  of,  on  arbitration.  896. 
proceedings  against,  for  not  attending ;  857,  8. 
by  attachment :  Id. 

when  summoned  on  courts  martial.  857. 
in  C.  P.  485.  857,  8. 
against  attorney,  or  peer.  857. 
affidavit  for.  Id. 
by  special  action  on  the  case.  Id. 
action  on  stat.  5  Eliz.  c.  <).  §  12.  Id, 
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WITNESSES, 

guilty  of  contempt  in  not  attending,  though  cause  not  called  on  for  trial. 

•   858. 
not  ealled  on  iubpcena.  Id, 
when  and  how  examined  on  interrogatories}  491.  86'0,  &c. 
before  judge  in  town.  860. 

commissioners  in  the  country,  or  abroad.  831,  2.  860r 
rule  or  order  for  examining  them ;  491.  («.) 
when  and  how  obtained.  S60,  6\. 
can  only  be  by  consent.  49 1.  («.)  S60,  6l. 
proceedings  thereon.  86],  2,  3. 
depositions  on  :  860,  &c. 
evidence  of.  862. 
translating  into  English.  86l,  2. 
suppressing,  when  illegally  or  irregularly  taken.  863. 
costs  of  examination.  Id. 
for  co-defendants,  on  acquittal.  9^0. 
falsifying  testimony  of,  by  affidavit.  938. 
rejected,  when  no  ground  for  new  trial.  939* 
costs  of.  734.  820.  856.  86 1.  (c.)  864,  5,  6. 
compensation  for  loss  of  time  of.  865,  6. 
expense  of  experiments  by.   866. 
WORDS, 

action  for;  5. 

limitation  of.  14,  15. 
declaration  in.  444,  5.  448,  9* 
pleas  in.  697.  703. 
evidence  in.  630.  703. 
verdict  and  judgment  in.  1236,  7. 
arrest  of  judgment  in.  953.  (?rt.) 
costs  in.  996,  7.  1004,  5. 
WRECK  ; 

justification  by  lord  of  manor,  to  take.  698. 
WRITS, 

original ; 

pone,  recordari  facias  loquelam,  and  accedas  ad  curiam.  398.  414, 

15,  16, 
de  executione  Judicii.   12l6. 
amendment  of.   103.  769- 
judicial ; 

mesne  :  See  tit.  Process. 

direction  of.  See  same  title. 

ac  etiam  in.  See  tit.  Ac  etiam. 

teste  and  return  of.  See  tit.  Teste  and  Return. 

not  to  be  sealed  in  blank.  48. 

costs  of,  deposit  to  answer.   225,  &c. 

entry  of  on  roll,  in  K.  B.  16O,  61. 

C.  P.  161. 
returns  to.  See  tit.  Returns. 

amendment  of.   126.  146.  148.  152,  3.  16O.  451.  768,  9' 
quashing;   159,  60.  I66.  I76,  7-  495. 

motion  for.  495. 
pleas  in  abatement  to.  See  tit.  Pleas  and  Pleading. 
of  inquiry.  See  tit.  Inquiry. 
final :  See  tit.  Process. 

amendment  of.  76S,  9,  70.  1037,  8.  IO6O.  IO68. 
for  removal  of  causes  from  inferior  courts : 
certiorari.  398,  &c. 
habeas  corpus.  398.  404,  &c. 
sealing  bill  of  exceptions.  913. 
to  confess  or  deny  seal.  9l'l» 
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WRITS, 

judicial ; 

of  scire  facias,  fiee  tit.  Scire  Facias. 
error  ;  See  tit.  Error. 

certiorari  in.  See  tit.  Certiorari. 
WRONGS, 

action  for ;  4,  5,  6. 

by  and  against  whom  brought.  7,  8. 
limitation  of.  14,  15. 
immediate  or  consequential.  443,  4. 
how  stated  in  declaration.   See  tit.  Declaration, 

Y. 

YEAR,  for  scire  facias,  how  computed.  1154. 


THE  END. 


k.  Brycr,  Printer,  U^klge-Strcet,  Blackftiais,  London- 
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